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For  the  District  op  Columbia  Circuit. 
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Scripps-Howard  Radio,  Inc.,  Appellant 

v. 

Federal  Communications  Commission,  Appellee 

Appeal  From  Decisions  of  the  Federal  Communications 

Commission 


JOINT  APPENDIX 


Filed  March  18, 1950 

Notice  of  Appeal  and  Statement  of  Reasons  Therefor 

Pursuant  to  the  provisions  of  Sections  402  (b)(1)  and 
402  (b)  (2)  of  the  Communications  Act  of  1934,  and  Section 
10  (a),  (b)  and  (c)  of  the  Administrative  Procedure  Act  of 
1946,  Scripps-Howard  Radio,  Inc.,  gives  notice  of  this,  its 
appeal  from  decisions  of  the  Federal  Communications  Com¬ 
mission  effective  January  28,  1949  and  February  27,  1950. 
By  the  former  decision,  the  Commission  denied  the  applica¬ 
tion  of  appellant,  Scripps-Howard  Radio,  Inc.,  requesting  a 
permit  to  construct  a  new  standard  AM  broadcast  station  at 
Cleveland,  Ohio,  to  be  operated  on  the  frequency  1300  KC 
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with  power  of  5  KW  unlimited  time,  employing  a  directional 
antenna  during  both  daytime  and  nighttime  hours,  and 
granted  the  competing  application  of  Cleveland  Broadcast¬ 
ing,  Inc.  for  use  of  the  identical  facilities.  By  the  latter  de¬ 
cision,  the  Commission  denied  the  petition  of  appellant,  in 
w’hich  the  appellant  requested  the  Commission  to  set  aside 
its  decision  of  January  28,  1949,  reconsider  its  action,  and 
grant  appellant’s  application ;  or,  in  the  alternative,  to  grant 
oral  argument  on  said  petition ;  or,  in  the  alternative,  to  set 
aside  its  decision  and  grant  a  rehearing  for  the  taking  of 
additional  testimony. 

Statement  of  Proceedings 

1.  These  proceedings  involve  competing  applications  by 
appellant  and  Cleveland  Broadcasting,  Inc.,  both  Ohio  cor¬ 
porations,  each  requesting  a  construction  permit  for  a  new 
standard  AM  broadcasting  station  at  Cleveland,  Ohio,  to 
operate  on  1300  kilocycles  wnth  power  of  5  KW  unlimited 
time  using  a  directional  antenna  both  day  and  night. 

2.  On  December  17, 1945,  the  Commission  designated  for 
hearing,  in  a  consolidated  proceeding,  the  application  of 
appellant  and  the  competing  application  of  Cleveland  Broad¬ 
casting,  Inc.,  on  certain  designated  issues.  Pursuant  there¬ 
to,  hearing  was  held  in  Washington,  D.  C.,  on  January  14 
to  16, 1946. 

3.  A  Proposed  Decision  was  adopted  by  the  Commission 
on  September  4,  1946,  and  released  on  September  9,  1946, 
looking  to  a  grant  of  the  application  of  Cleveland  Broad¬ 
casting,  Inc.,  and  to  a  denial  of  the  application  of  appellant. 

4.  Exceptions  to  the  Proposed  Decision  were  filed  by  ap¬ 
pellant  on  September  30,  1946,  and  on  November  27,  1946, 
appellant  filed  with  the  Commission  a  petition  to  remand  the 
proceedings  to  take  additional  evidence.  Oral  argument 
was  held  on  these  exceptions  and  on  the  petition  to  remand 
on  November  27, 1946. 
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5.  A  final  Decision  was  adopted  on  February  5, 1947,  and 
released  on  March  7,  1947,  granting  the  application  of 
Cleveland  Broadcasting,  Inc.,  and  denying  the  application 
of  appellant.  On  March  26,  1947,  appellant  filed  a  petition 
for  rehearing,  and  on  September  5,  1947,  the  Commission 
issued  an  order  granting  that  petition,  setting  aside  its 
Decision  of  February  5, 1947,  and  directing  a  further  hear¬ 
ing  upon  the  issues  specified  in  said  order.  Pursuant  to  said 
order,  a  further  hearing  was  held  in  Washington,  D.  C.,  on 
October  22  to  24  and  October  27  to  29, 1947. 

6.  On  December  23, 1947,  appellant  filed  “Proposed  (Re¬ 
quested)  Findings  and  Conclusions”.  On  July  16,  1948, 
the  Commission  released  a  Proposed  Decision  looking  to  a 
grant  of  the  application  of  Cleveland  Broadcasting,  Inc., 
and  to  a  denial  of  the  application  of  appellant.  Appellant 
filed  Exceptions  to  this  Proposed  Decision  on  August  5, 
1948,  and  oral  argument  was  held  thereon  in  Washington, 
D.  C.,  on  November  26, 1948. 

7.  A  Final  Decision  and  Order  granting  the  application 
of  Cleveland  Broadcasting,  Inc.,  and  denying  the  applica¬ 
tion  of  appellant  was  adopted  by  the  Commission  on  Janu¬ 
ary  27, 1949,  and  released  on  January  28, 1949. 

8.  On  February  17,  1949,  appellant  filed  its  Petition  for 
Rehearing,  requesting  the  Commission  to  set  aside  its  De¬ 
cision  of  January  28, 1949,  reconsider  its  action  in  the  light 
of  the  matters  set  forth  in  the  petition  and  grant  the  appli¬ 
cation  of  appellant;  or,  in  the  alternative,  to  grant  oral 
argument  on  the  petition ;  or,  in  the  alternative,  to  set  aside 
its  Decision  and  re-refer  the  case  to  an  examiner  for  further 
hearing.  Contemporaneously  with  the  filing  of  said  Petition 
for  Rehearing,  appellant  filed  a  Motion  for  Stay,  request¬ 
ing  the  Commission  to  stay  the  issuance  of  a  construction 
permit  to  Cleveland  Broadcasting,  Inc.,  pending  disposition 
of  the  petition  for  rehearing.  On  March  1,  1949,  Cleveland 
Broadcasting,  Inc.  filed  its  opposition  to  appellant’s  Peti¬ 
tion  for  Rehearing. 
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9.  On  April  14,  1949,  the  Commission  issued  an  order 
denying  said  Motion  for  Stay;  and  on  February  27,  1950, 
released  its  Memorandum  Opinion  and  Order  denying  ap¬ 
pellant’s  Petition  for  Rehearing. 

Statement  of  Reasons  for  Appeal 

The  decisions  and  orders  of  the  Commission  denying  the 
application  of  appellant  and  granting  the  competing  appli¬ 
cation  of  Cleveland  Broadcasting,  Inc.,  for  a  construction 
permit,  and  denying  appellant’s  Petition  for  Rehearing  are 
arbitrary,  capricious,  unjust,  unwarranted,  erroneous,  un¬ 
lawful  and  contrary  to  the  public  interest  in  the  following 
respects : 

1.  The  failure  or  refusal  of  the  Commission  to  make  each 
of  appellant’s  proposed  or  requested  basic  findings  Nos.  1 
to  68,  inclusive,  which  were  filed  with  the  Commission  in  this 
proceeding  on  December  23,  1947,  was  unjust,  erroneous, 
arbitrary  and  capricious  in  that  each  of  said  findings  was 
supported  and  required  by  the  uncontradicted  evidence  or 
by  the  great  wreight  of  the  evidence,  and  in  that  each  of  said 
findings  was  material,  relevant  and  essential  to  a  lawful 
disposition  of  the  issues  in  this  proceeding  in  the  public 
interest. 

a.  The  failure  or  refusal  of  the  Commission  either  to 
grant  or  deny  each  of  the  foregoing  proposed  and  requested 
findings  w~as  a  denial  of  due  process  of  law. 

2.  The  failure  or  refusal  of  the  Commission  to  make  each 
of  appellant’s  proposed  or  requested  comparative  basic 
findings  Nos.  69  to  82,  inclusive,  which  were  filed  with  the 
Commission  in  this  proceeding  on  December  23,  1947,  was 
unjust,  erroneous,  arbitrary  and  capricious  in  that  each  of 
said  comparative  basic  findings  was  supported  and  re¬ 
quired  by  the  uncontradicted  evidence,  and  in  that  each  of 
said  comparative  basic  findings  was  material,  relevant  and 
essential  to  a  lawful  disposition  of  the  issues  in  this  pro¬ 
ceeding  in  the  public  interest. 
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a.  The  failure  or  refusal  of  the  Commission  to  grant  or 
deny  each  of  the  comparative  basic  findings  was  a  denial  of 
due  process  of  law. 

3.  The  failure  or  refusal  of  the  Commission  to  make  each 
of  the  appellant’s  proposed  and  requested  conclusions  Nos. 
1  to  14,  inclusive,  which  were  filed  with  the  Commission  in 
this  proceeding  on  December  23,  1947,  was  unjust,  erron¬ 
eous,  arbitrary  and  capricious,  in  that  each  of  said  conclu¬ 
sions  was  supported  and  required  by  subsidiary  or  basic 
findings  contained  in  the  Commission’s  Decision,  or  by  sub¬ 
sidiary,  basic  and  comparative  findings  (supported  and  re¬ 
quired  by  the  uncontradicted  evidence  or  by  the  great  weight 
of  the  evidence)  which  were  proposed  and  requested  by  ap¬ 
pellant,  and  each  was  material,  relevant  and  essential  to  a 
lawful  disposition  of  the  issues  in  this  proceeding  in  the 
public  interest. 

4.  The  Commission  erred  in  failing  to  sustain  each  of  the 
Exceptions  filed  by  appellant  on  August  5, 1948,  to  the  Com¬ 
mission ’s  Proposed  Decision,  adopted  on  July  14, 1948,  and 
released  on  July  16, 1948,  for  the  reasons  stated  in  said  Ex¬ 
ceptions  and  the  supporting  brief. 

5.  In  failing  or  refusing  to  make  any  comparative  find-- 
ings,  the  Commission  acted  erroneously,  arbitrarily,  ca¬ 
priciously  and  unlawfully. 

a.  The  Commission  failed  or  refused  to  make  any  com¬ 
parative  findings  in  its  Final  Decision. 

b.  The  inclusion  of  some  comparisons  in  the  “Conclu¬ 
sions”  of  the  Commission  in  its  Final  Decision,  even  if  such 
comparisons  were  not  erroneous,  inadequate  and  incom¬ 
plete,  did  not  justify  the  Commission  in  failing  or  refusing 
to  make  the  comparative  findings  which  were  essential  to 
a  lawful  disposition  of  the  issues  in  this  proceeding  as  re¬ 
quired  by  the  public  interest. 

6.  In  finding,  concluding,  or  holding  in  its  Final  Decision 
that  the  application  of  Cleveland  Broadcasting,  Inc.  should 
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be  preferred  over  that  of  appellant  upon  the  ground  that 
a  greater  degree  of  local  residence  and  personal  knowledge 
of  local  conditions  existed  among  the  stockholders,  officers 
and  directors  of  Cleveland  Broadcasting,  Inc.  than  existed 
among  the  stockholders,  officers  and  directors  of  appellant 
{Dec.  pp.  27-8,  Concl.  2,3),  the  Commission  acted  erron¬ 
eously,  arbitrarily,  capriciously  and  unlawfully. 

a.  The  Commission  discriminated  against  appellant  and 
acted  arbitrarily,  capriciously  and  unlawfully  in  departing 
from  its  established  policy  that  such  a  factor  will  justify 
preference  between  two  mutually  exclusive  applications 
only  when  and  if  “all  other  things  are  equal”,  and  particu¬ 
larly  in  giving  weight  to  such  a  factor  where  the  record  es¬ 
tablished  that  the  proposal  of  appellant  wTould  provide  much 
better,  more  comprehensive  and  more  assured  broadcasting 
service  to  the  public. 

b.  The  Commission  discriminated  against  appellant  and 
acted  arbitrarily,  capriciously  and  unlawfully  in  departing 
from  its  established  policy  that  in  any  circumstances  weight 
can  be  given  to  local  residence  of  stockholders,  officers  and 
directors  only  if  such  local  residents  will  participate  in  the 
“day  to  day”  operation  of  the  proposed  station,  and  then 
only  if  the  local  residents  so  participating  own  a  very  sub¬ 
stantial  part  of  the  stock  of  an  applicant.  Upon  the  record 
made  upon  rehearing  in  October,  1947,  Charles  A.  Seltzer, 
who  then  owned  39  shares  and  had  subscribed  for  16  shares 
of  Cleveland  Broadcasting,  Inc.,  was  the  only  local  resident 
who  would  participate  in  the  “day  to  day”  operation  of  the 
station  proposed  by  Cleveland  Broadcasting,  Inc.;  and  to 
the  knowledge  of  the  Commission,  Charles  A.  Seltzer  ceased 
to  be  a  stockholder,  officer  or  director  or  even  employee  of 
Cleveland  Broadcasting,  Inc.,  before  the  Proposed  Decision 
of  July  16, 1948,  had  been  adopted  or  released.  (Dec.  p.  2, 
par.  1 ;  p.  10,  par.  23,  footnote  4;  p.  16,  par.  28,  footnote  8.) 

c.  By  basing  the  foregoing  finding,  conclusion  or  holding 
upon  testimony  of  stockholders  of  Cleveland  Broadcasting, 
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Inc.,  that  although  they  did  not  plan  to  abandon  or  retire 
from  the  substantial  business,  professional  and/or  official 
activities  and  interests  which  have  heretofore  occupied  their 
time,  they  would  give  a  substantial  part  of  their  time  to  the 
affairs  of  the  proposed  station,  the  Commission  discrim- 
inatorily,  arbitrarily,  capriciously  and  unlawfully  departed 
from  its  established  policy  that  such  testimony  is  entitled  to 
little  or  no  weight. 

d.  The  Commission  erred  as  a  matter  of  law  in  holding 
that  the  knowledge  of,  and  familiarity  with,  local  conditions 
which  competing  applicants  will  bring  to  the  operation  of 
a  proposed  station  is  to  be  determined,  if  material,  by  the 
relevant  extent  of  local  residences  of  the  officers,  directors 
and  stockholders  of  competing  applicants,  instead  of  from 
a  consideration  of  the  knowledge  of,  and  familiarity  with, 
local  conditions  which  the  respective  applicants  would  bring 
from  any  source  to  the  operation  of  the  proposed  station. 

e.  The  Commission  erred  as  a  matter  of  law  by  in  effect 
holding  that  local  residents  have  a  superior  right  or  pre¬ 
ferred  position  with  respect  to  the  insurance  of  radio  li¬ 
censes  or  permits  under  the  Statute. 

f.  The  Commission  erred  as  a  matter  of  law  in  making 
Conclusions  Nos.  2  and  3  of  its  Final  Decision  by  disregard¬ 
ing  its  own  findings  {Dec.  pp.  6-7,  pars.  13, 14)  and  the  un¬ 
contradicted  evidence  that  appellant  would  bring  to  and 
utilize  in  the  operation  of  the  proposed  station  a  much  great¬ 
er  knowledge  of,  and  familiarity  with,  local  conditions, 
activities  and  problems  than  would  Cleveland  Broadcast¬ 
ing,  Inc. 

g.  The  Commission  erred,  discriminated  against  the  ap¬ 
pellant  and  acted  arbitrarily,  capriciously  and  unlawfully 
in  departing  from  its  established  policies  and  practices  as 
set  forth  in  this  Paragraph  6  -without  clearly  stated  and 
rational  grounds  for  so  doing. 

7.  In  finding,  concluding  or  holding  that  the  application 
of  Cleveland  Broadcasting,  Inc.,  should  be  preferred  over 
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that  of  appellant  upon  the  ground  of  “  greater  integration 
of  ownership  and  management”  (Dec.  pp.  28-9,  Concl.  4), 
the  Commission  acted  erroneously,  arbitrarily,  capriciously 
and  unlawfully. 

a.  The  Commission  discriminated  against  appellant  and 
acted  arbitrarily,  capriciously  and  unlawfully  in  departing 
from  its  established  policy  that  such  a  factor  will  justify 
preference  between  two  mutually  exclusive  applications 
only  when  and  if  “all  other  things  are  equal”,  and  particu¬ 
larly  in  giving  weight  to  such  a  factor  where  the  record 
established  that  the  proposal  of  the  appellant  would  pro¬ 
vide  much  better,  more  comprehensive  and  more  assured 
broadcasting  service  to  the  public. 

b.  The  Commission  discriminated  against  appellant  and 
acted  arbitrarily,  capriciously  and  unlawfully  in  departing 
from  its  established  policy  that  in  any  circumstance  weight 
can  be  given  to  the  relative  extent  of  integration  of  stock¬ 
holders  in  management  only  when  the  record  shows  a  very 
substantial  degree  of  such  integration  in  the  “day  to  day” 
operation  of  the  station.  At  the  date  of  the  argument  on 
the  Exceptions  to  the  Proposed  Decision  of  July  14,  1948, 
Charles  A.  Seltzer  had  ceased  to  be  a  stockholder,  director 
or  employee  of  Cleveland  Broadcasting,  Inc. ;  and  Fred  R. 
Ripley,  who  had  subscribed  for  only  eight  per  cent  (8%) 
of  the  then  authorized  capital  stock  of  Cleveland  Broad¬ 
casting,  Inc.,  or  five  per  cent  (5%)  of  its  authorized  capital 
stock  as  increased  in  November  1948  (Dec.  p.  10,  par.  23, 
footnote  2;  p.  11),  was  the  only  existing  or  prospective 
stockholder  of  Cleveland  Broadcasting,  Inc.,  who  would  par¬ 
ticipate  in  the  “day  to  day”  operation  of  the  station. 

c.  By  basing  the  foregoing  finding,  conclusion  or  holding 
upon  testimony  of  stockholders  of  Cleveland  Broadcasting, 
Inc.,  that  although  they  did  not  plan  to  abandon  or  retire 
from  the  substantial  business,  professional  and/or  official 
activities  which  have  heretofore  occupied  their  time,  they 
would  give  a  substantial  part  of  their  time  to  the  “day  to 
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day”  operation  of  the  proposed  station,  the  Commission 
discriminatorily,  arbitrarily,  capriciously,  and  unlawfully 
departed  from  its  established  policy  that  such  testimony  is 
entitled  to  little  or  no  weight. 

d.  The  Commission  erred  in  finding,  holding  or  conclud¬ 
ing  that  any  of  the  officers,  directors  or  stockholders  of 
Cleveland  Broadcasting,  Inc.,  other  than  Fred  R.  Ripley 
would  devote  any  substantial  portions  of  their  time  to  the 
“day  to  day”  operation  of  the  proposed  station. 

e.  In  so  far,  if  at  all,  as  Conclusion  No.  4  of  the  Commis¬ 
sion’s  Final  Decision  may  be  construed  as  a  finding,  hold¬ 
ing  or  conclusion  that  integration  of  ownership  and  opera¬ 
tion  would  assure  better  or  more  efficient  operation  of  the 
proposed  station  in  the  public  interest  by  Cleveland  Broad¬ 
casting,  Inc.  than  by  appellant,  such  finding,  holding  or  con¬ 
clusion  is  not  supported  by  any  evidence  in  the  record  or  by 
any  basic  finding  in  the  Decision,  and  is  contrary  to  all  the 
competent  evidence  in  the  record,  and  if  said  Conclusion 
may  not  be  so  construed,  then  it  is  wholly  irrelevant. 

f.  In  purporting  to  give  weight  to  the  greater  integration 
of  ownership  and  management  of  Cleveland  Broadcasting, 
Inc.,  upon  the  record  in  this  case,  the  Commission,  without 
statutory  authority  and  contrary  to  law,  has  in  effect  under¬ 
taken  to  prescribe  the  relative  extent  of  integration  of  own¬ 
ership  and  management  as  a  presumption  of  law  or  legal 
qualification,  upon  which  decision  between  competing  appli¬ 
cants  may  lawfully  be  based. 

g.  The  Commission  erred,  discriminated  against  the  ap¬ 
pellant  and  acted  arbitrarily,  capriciously  and  unlawfully 
in  departing  from  its  established  policies  and  practices  as 
set  forth  in  this  Paragraph  7  without  clearly  stated  and 
rational  grounds  for  so  doing. 

8.  In  finding,  concluding  or  holding  that  the  application 
of  Cleveland  Broadcasting,  Inc.,  should  be  preferred 
over  that  of  appellant  upon  the  ground  of  being  “condu- 
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cive  to  a  greater  diversification  of  the  media  of  mass  com¬ 
munication  in  the  Cleveland  area”  {Dec.  p.  29,  Concl.  5), 
the  Commission  acted  erroneously,  arbitrarily,  capriciously 
and  unlawfully. 

a.  The  Commission  discriminated  against  appellant  and 
acted  arbitrarily,  capriciously  and  unlawfully  in  departing 
from  its  established  policy  that  such  a  factor  will  justify 
preference  between  two  mutually  exclusive  applications 
only  when  and  if  “all  other  things  are  equal”,  and  particu¬ 
larly  in  giving  weight  to  such  a  factor  where  the  record 
established  that  the  proposal  of  the  appellant  would  pro¬ 
vide  much  better,  more  comprehensive  and  more  assured 
broadcasting  service  to  the  public. 

b.  The  Commission  discriminated  against  appellant  and 
acted  arbitrarily,  capriciously  and  unlawfully  in  departing 
from  its  established  policy  that  in  any  circumstances  no 
weight  can  be  given  to  this  factor  where  the  ownership  of 
the  media  of  mass  communication  in  the  area  to  be  served 
is  in  fact  diverse. 

c.  The  Commission  erred  as  a  matter  of  law  by,  in  effect, 
holding  that  the  owner  of  a  newspaper  is  disqualified  from 
receiving  a  permit  or  license,  even  though  he  proposes  to 
provide  a  service  to  the  public  which  is  superior  to  that 
proposed  by  any  competing  applicant. 

d.  The  finding,  conclusion  or  holding  that  a  grant  to 
Cleveland  Broadcasting,  Inc.,  would  be  conducive  to  a 
greater  diversification  of  the  media  of  mass  communication 
in  the  Cleveland  area  is  unsupported  by,  and  contrary  to, 
the  Evidence.  Cleveland  Broadcasting,  Inc.,  is  the  permitee 
of  Class  B  FM  station  WERE-FM  in  Cleveland  {Dec.  p.  10, 
par.  23,  footnote  2;  p.  12,  par.  24),  and  will  in  any  event 
“compete  *  *  *  in  the  collection  of  news.”  Cleveland  Broad¬ 
casting,  Inc.,  would  utilize  for  its  proposed  AM  station  the 
identical  news  department  now  being  utilized  by  its  FM 
station. 
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e.  The  Commission  erred,  discriminated  against  the  ap¬ 
pellant  and  acted  arbitrarily,  capriciously  and  unlawfully  in 
departing  from  its  established  policies  and  practices  as  set 
forth  in  this  Paragraph  8  without  clearly  stated  and  ration¬ 
al  grounds  for  so  doing. 

9.  In  finding,  concluding  or  holding  that  *  *  we  do 
not  believe  that,  on  the  basis  of  the  record  made  at  the 
hearing,  either  applicant  has  demonstrated  its  overall  pro¬ 
gram  service,  as  outlined  in  its  program  schedules,  would 
better  serve  the  public  interest  than  the  opposing  appli¬ 
cant”  (Dec.  p.  29,  Concl.  6),  the  Commission  acted  erron¬ 
eously,  arbitrarily,  capriciously  and  unlawfully. 

a.  The  finding,  holding  or  conclusion  that  the  program 
plans  and  proposals  of  appellant  were  “to  some  extent” 
further  advanced  and  better  prepared  than  those  of  Cleve¬ 
land  Broadcasting,  Inc.,  at  the  time  of  the  hearing  so  far 
understates  the  facts  established  by  the  uncontradicted  evi¬ 
dence  and  is  so  grossly  misleading  as  to  be  erroneous. 

b.  In  making  the  foregoing  finding,  conclusion  or  holding 
the  Commission  arbitrarily,  capriciously  and  unlawfully 
disregarded  the  large  amount  of  testimony  and  evidence  in 
addition  to  the  “program  schedules”  which  should  have 
been  weighed  by  the  Commission  in  order  to  compare  the 
program  proposals  fairly  and  properly  and  protect  the 
public  interest. 

c.  The  Commission  arbitrarily,  capriciously  and  unlaw¬ 
fully  in  effect  found  or  concluded  that  the  great  superiority 
of  appellant’s  program  proposals  could  be  disregarded  upon 
the  ground  that  the  program  plans  and  proposals  of  appel¬ 
lant  were  further  advanced  and  better  prepared  than  those 
of  Cleveland  Broadcasting,  Inc.,  at  the  time  of  the  hearing 
and  that  consequently  the  Commission  was  free  to  assume 
that  if  and  when  Cleveland  Broadcasting,  Inc.  should  ever 
adequately  prepare  program  plans  and  proposals,  they 
would  be  equal  to  those  presented  by  appellant. 
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d.  The  finding  or  conclusion  that  appellant’s  “program 
schedule  indicated  that  larger  periods  of  time  had  been  allo¬ 
cated  to  certain  types  of  public  service  programs  than  did 
the  program  exhibit  presented  in  behalf  of  Cleveland  Broad¬ 
casting  Incorporated”  so  far  understates  the  uncontra¬ 
dicted  facts  established  by  the  record  and  even  the  incom¬ 
plete  facts  found  in  the  Decision  as  to  be  grossly  misleading, 
arbitrary,  capricious  and  erroneous.  {Dec.  p.  29,  Concl.  6). 

(1)  The  uncontradicted  evidence  and  the  findings  in  the 
Decision  established  that  during  the  basic  broadcast  day 
appellant  proposed  to  devote  30%  more  time  to  public  ser¬ 
vice  programs  of  all  types  than  would  Cleveland  Broadcast¬ 
ing,  Inc. 

(2)  The  uncontradicted  evidence  and  the  findings  in  the 
Decision  established  that  during  the  prime  listening  hours 
appellant  proposed  to  devote  71%  more  time  to  public  ser¬ 
vice  programs  of  all  types  than  did  Cleveland  Broadcast¬ 
ing,  Inc. 

e.  In  reaching  Conclusion  No.  6,  the  Commission  acted 
arbitrarily,  capriciously  and  in  disregard  of  the  public  in¬ 
terest  involved  by  failing  to  give  any  consideration  to  the 
following  aspects  of  such  public  interest  with  respect  to 
which,  as  established  by  the  uncontradicted  evidence  and  in 
some  cases  by  the  findings  in  the  Decision,  the  program  ser¬ 
vice  proposed  by  appellant  was  greatly  superior  to  the  pro¬ 
posal  of  Cleveland  Broadcasting,  Inc. 

(1)  Local  news  sources  and  local  newscasts. 

(2)  Sports  programs. 

(3)  Live  programs  and  the  development  of  local  talent. 

(4)  Provisions  for  remote  broadcasts. 

(5)  The  fact  that  appellant  had  adopted  a  definite  policy 
which  fully  protected  the  public  interest  with  respect  to 
commercial  and  sustaining  time  during  both  the  basic  broad¬ 
cast  day  and  during  the  prime  listening  hours,  whereas 
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Cleveland  Broadcasting,  Inc.,  had  not  adopted  any  policy  in 
that  respect. 

(6)  Appellant  had  adopted  a  definite  policy  limiting  the 
number  of  commercial  spot  announcements,  whereas  Cleve¬ 
land  Broadcasting,  Inc.,  had  adopted  no  policy  in  this  re¬ 
spect. 

(7)  Appellant  would  operate  without  network  affiliation 
as  long  as  the  present  need  for  independent  operation  exists 
regardless  of  availability  of  network  affiliation,  whereas 
Cleveland  Broadcasting,  Inc.,  would  consider  network  affi¬ 
liation  when  available. 

(8)  Appellant’s  program  plans  and  program  schedules 
were  based  upon  a  more  thorough  and  comprehensive  study 
of  the  program  needs  of  the  area  to  be  served,  were  made 
by  more  numerous,  better  qualified  and  more  experienced 
personnel  and  were  more  definite  and  more  complete  than 
those  of  Cleveland  Broadcasting,  Inc. 

f.  The  Commission  erred  as  a  matter  of  law  in  holding 
that  the  superior  program  service  to  the  public  which  ap¬ 
pellant  proposed,  could  be  disregarded  by  reason  of  the 
greater  extent  of  local  residence  of  stockholders,  officers 
and  directors  of  Cleveland  Broadcasting,  Inc.,  the  trifling 
degree  of  integration  of  ownership  and  management  in  the 
case  of  Cleveland  Broadcasting,  Inc.,  and  the  alleged  great¬ 
er  diversification  of  the  media  of  mass  communication. 

g.  The  Commission  acted  arbitrarily,  capriciously  and 
unlawfully  in  holding  that  the  elimination  of  Charles  A. 
Seltzer  as  a  stockholder,  director  and  program  director  of 
Cleveland  Broadcasting,  Inc.  was  immaterial,  whereas  the 
Proposed  Decision  of  the  Commission  had  been  rested  in 
important  respects  upon  the  supposed  advantages  and  as¬ 
surances  flowing  from  Mr.  Seltzer’s  position  as  stockholder, 
director  and  program  director. 

10.  The  Commission  acted  arbitrarily,  capriciously,  un¬ 
lawfully  and  in  disregard  of  the  public  interest  in  finding, 
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holding  or  concluding  that  the  greatly  superior  radio  broad¬ 
casting  experience  of  the  stockholders,  officers  and  directors 
of  appellant  may  be  disregarded  upon  the  record  in  this 
proceeding.  {Dec.  p.  30,  Concl.  7) 

a.  The  Commission  acted  arbitrarily,  capriciously  and 
unlawfully  in  disregarding  Mr.  Ripley’s  testimony  that  he 
had  not  resided  in  Cleveland  since  1933  and  that  he  had 
made  no  recent  contacts  with  Cleveland  organizations  and 
had  made  no  surveys  to  determine  the  program  needs  of  the 
Cleveland  area. 

b.  The  Commission  erred  as  a  matter  of  law  in  holding 
that  the  public  advantage  flowing  from  superior  radio  broad¬ 
casting  experience  may  be  disregarded  on  the  ground  that 
to  give  effect  to  such  public  advantage  “might  well  be,  in 
many  situations  [although  not  here]  *  *  •  to  deprive  that 
art  ih  certain  areas  [although  not  here]  of  the  life  blood  of 
competition”. 

c.  The  Commission  erred  as  a  matter  of  law  in  attempt¬ 
ing  to  dispose  of,  and  thereafter  disregarding,  the  superior 
radio  broadcasting  experience  of  appellant  by  purporting  to 
weigh  that  factor  in  vacuo  against  the  supposedly  wider 
familiarity  with  local  conditions  of  stockholders  of  Cleve¬ 
land  Broadcasting,  Inc.,  even  if  the  latter  factor  were  not 
for  reasons  before  stated  irrelevant  here. 

d.  The  arbitrary  and  capricious  character  of  this  conclu¬ 
sion  is  further  shown  by  the  circumstance  that  in  the  Pro¬ 
posed  Decision  this  conclusion  was  rested  largely  upon  the 
alleged  advantages  which  were  assumed  to  flow  to  Cleveland 
Broadcasting,  Inc.  from  the  position  of  Mr.  Seltzer  as  stock¬ 
holder,  director,  program  director  of  Cleveland  Broadcast¬ 
ing,  Inc.  and  adviser  to  Mr.  Ripley. 

11.  In  finding,  holding  or  concluding  that  the  more  effi¬ 
cient  use  of  the  frequency  1300  kilocycles  proposed  by  this 
appellant  “is  outweighed  by  other  considerations,  discussed 
herein,  favoring  a  grant  of  the  application  of  Cleveland 
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Broadcasting  Incorporated”,  the  Commission  acted  arbi¬ 
trarily,  capriciously  and  unlawfully  and  in  disregard  of  the 
public  interest.  {Dec.  p.  30,  Concl.  8). 

a.  The  phrase  “other  considerations  discussed  herein” 
can  only  refer  to  the  greater  degree  of  local  residence  ex¬ 
isting  among  stockholders,  officers  and  directors  of  Cleve¬ 
land  Broadcasting,  Inc.,  the  trifling  degree  of  integration 
of  ownership  and  management  of  Cleveland  Broadcasting, 
Inc.,  and  the  allegedly  “greater  diversification  of  the  media 
of  mass  communications  through  a  grant  to  Cleveland 
Broadcasting”  (Pars.  6,  7  and  8,  supra),  and  the  Commis¬ 
sion  acted  arbitrarily,  capriciously  and  unlawfully  in  at¬ 
tempting  to  dispose  of,  and  thereafter  disregarding,  the 
superiority  of  appellant’s  proposed  operation  by  purporting 
to  weigh  it  in  vacuo  against  the  foregoing  three  alleged  ad¬ 
vantages  of  Cleveland  Broadcasting,  Inc. ;  and  the  error  is 
aggravated  by  circumstances  previously  shown  that  none 
of  these  alleged  advantages  are  open  for  consideration  on 
this  record.  (Pars.  6,  7,  8,  supra). 

b.  The  Commission  acted  arbitrarily,  capriciously  and  un¬ 
lawfully  and  in  disregard  of  the  public  interest  involved  by 
holding  that  primary  daytime  service  to  an  additional  popu¬ 
lation  of  111,000  persons  (sought  to  be  minimized  and  ob¬ 
scured  by  converting  the  population  figure  into  a  percent¬ 
age)  is  an  insignificant  element  of  the  public  interest.  {Dec. 
p.  26,  par.  55;  p.  30,  Concl.  8). 

c.  In  comparing  the  relative  efficiencies  with  which  appel¬ 
lant  and  Cleveland  Broadcasting,  Inc.  proposed  to  use  the 
frequency  1300  kilocycles,  the  Commission  arbitrarily,  ca¬ 
priciously  and  unlawfully  and  in  disregard  of  the  public  in¬ 
terest  involved  failed  to  give  any  consideration  to  the  follow¬ 
ing  aspects  of  such  public  interest  with  respect  to  which, 
as  established  by  the  uncontradicted  evidence  or  the  findings 
in  the  Decision,  appellant’s  proposal  would  make  a  more 
efficient  use  of  such  frequency. 

(1)  The  25  millivolt  per  meter  contour  of  appellant’s 
service  area  would  cover  more  of  the  business  and  industrial 
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area  of  metropolitan  Cleveland  than  would  the  25  millivolt 
per  meter  contour  of  the  Cleveland  Broadcasting,  Inc.  serv¬ 
ice  area.  {Dec.  p.  26,  par.  54). 

(2)  Appellant  would  broadcast  168  hours  a  week  whereas 
Cleveland  Broadcasting,  Inc.  would  broadcast  only  131 
hours  per  week.  {Dec.  p.  5,  par.  11;  p.  17,  par.  33). 

d.  In  comparing  the  relative  efficiencies  with  which  appel¬ 
lant  and  Cleveland  Broadcasting,  Inc.  would  use  the  fre¬ 
quency  1300  kilocycles,  the  Commission  arbitrarily,  capric¬ 
iously  and  unlawfully  and  in  disregard  of  the  public  inter¬ 
est  involved  failed  to  give  any  consideration  to  the  uncon¬ 
tradicted  testimony  that  a  reduction  in  the  height  of  the 
antenna  system  proposed  by  Cleveland  Broadcasting,  Inc. 
to  conform  to  the  recommendation  of  the  Civil  Aeronautics 
Administration  would  reduce  the  areas  and  population 
■which  could  be  served  by  the  proposed  station  of  Cleveland 
Broadcasting,  Inc.,  and  would  thus  further  increase  the 
extent  to  which  appellant’s  proposal  would  make  a  more 
efficient  use  of  the  frequency. 

e.  The  Commission  acted  arbitrarily,  capriciously  and  un¬ 
lawfully  and  in  disregard  of  the  public  interest  involved 
when  it  failed  to  submit  to  the  Civil  Aeronautics  Adminis¬ 
tration  the  proposal  of  Cleveland  Broadcasting,  Inc.  to  con¬ 
struct  its  AM  antenna  array  at  its  proposed  site  to  an 
elevation  of  1585  feet  above  mean  sea  level,  in  order  to 
determine  whether  the  proposed  antenna  would  constitute 
a  menace  to  air  navigation  as  required  by  Rule  1.377  of  the 
Commission’s  Rules  and  Regulations. 

12.  The  action  of  the  Commission  in  purporting  to  find 
the  alleged  facts  set  forth  in  footnote  13  of  page  31  of  the 
Decision  and  their  effect  upon  the  issues  in  this  proceeding 
was  arbitrary,  capricious,  contrary  to  the  evidence,  and  a 
denial  of  due  process  of  law. 

a.  Appellant  was  afforded  no  hearing,  or  opportunity  to 
be  heard  upon,  or  present  evidence  with  respect  to  the 
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alleged  facts  set  forth  in  footnote  13  on  page  31  of  the 
Decision,  or  upon  their  effect  upon  the  issues  in  this  pro¬ 
ceeding. 

b.  The  Commission ’s  conclusion  ‘ 1  that  CAA  has  approved 
the  transmitter  site  and  antenna  system  proposed  by  Cleve¬ 
land  Broadcasting  Incorporated”  as  set  forth  in  footnote 
13  on  page  31  of  the  Decision  is  arbitrary,  capricious  and  is 
not  supported  by  any  evidence  in  this  proceeding. 

c.  In  so  far  as  the  Commission  purported  to  find  in  foot¬ 
note  13  on  page  31  of  the  Decision  that  the  instant  standard 
broadcast  application  of  Cleveland  Broadcasting,  Inc.,  pro¬ 
posed  the  erection  of  an  antenna  system  to  an  elevation 
of  only  1565  feet  above  mean  sea  level,  such  finding  is  not 
supported  by  any  evidence  and  is  contrary  to  the  uncon¬ 
tradicted  evidence  in  this  proceeding. 

d.  By  authorizing  or  purporting  to  authorize  Cleveland 
Broadcasting,  Inc.,  to  construct  its  antenna  system  thirty- 
five  feet  higher  than  has  been  approved  by  the  Civil  Aero¬ 
nautics  Administration  for  the  safety  of  aerial  navigation, 
the  Commission  acted  arbitrarily,  capriciously,  illegally,  and 
in  flagrant  disregard  of  the  public  convenience,  interest  and 
necessity. 

13.  The  Commission  erred  in  failing  and  refusing  to  make 
findings  with  respect  to  each  and  every  difference  between 
appellant  and  Cleveland  Broadcasting,  Inc.  as  pointed  out 
by  appellant,  each  of  which  was  substantial  and  material 
and  without  consideration  of  which  a  decision  could  not  be 
lawfully  made  in  this  proceeding. 

14.  The  Commission ’s  conclusion  that  a  grant  of  the  appli¬ 
cation  of  Cleveland  Broadcasting,  Inc.  would  better  serve 
the  public  interest  is  arbitrary,  capricious,  unlawful  and  a 
denial  of  due  process  of  law.  (Dec.  p.  30,  Concl.  9). 

a.  The  conclusion  rests  upon  the  errors  hereinbefore 
specified  and  set  forth  above  in  Paragraphs  1-13,  inclusive. 


18 


b.  The  conclusion  is  not  a  rational  result  from  the  Com¬ 
mission’s  findings  of  fact. 

c.  The  Commission’s  findings  of  fact  are  not  sufficient  in 
number  or  substance  to  support  the  conclusion. 

d.  The  conclusion  is  not  based  upon  a  composite  consid¬ 
eration  of  proper  findings  as  to  the  several  differences  be¬ 
tween  appellant  and  Cleveland  Broadcasting,  Inc. 

e.  In  reaching  the  foregoing  conclusion  the  Commission 
arbitrarily,  capriciously,  and  unlawfully  disregarded  evi¬ 
dence  in  the  record  and  matters  brought  to  the  attention  of 
the  Commission  at  the  oral  argument  of  this  proceeding  on 
November  26,  1948,  that  Cleveland  Broadcasting,  Inc.,  had 
failed  to  disclose  and  had  concealed  material  facts  bear¬ 
ing  upon  a  proper  decision  of  the  issues  in  this  proceeding 
in  the  public  interest  to  such  an  extent  as  to  disqualify 
Cleveland  Broadcasting,  Inc.  as  an  applicant  for  the  radio 
facilities. 

f.  The  finding  that  Cleveland  Broadcasting,  Inc.  is  finan¬ 
cially  qualified  to  construct  and  operate  its  proposed  station 
is  not  supported  by  substantial  evidence  and  is  contrary  to 
the  great  weight  of  evidence. 

g.  In  reaching  Conclusion  No.  9  the  Commission  failed  to 
consider  the  fact,  established  by  the  uncontradicted  evi¬ 
dence,  that  the  much  greater  financial  resources  of  appellant 
offer  much  greater  assurances  that  the  proposed  station 
will  be  built,  maintained  and  operated  so  as  adequately  to 
serve  the  public  interest  involved. 

h.  In  reaching  Conclusion  No.  9  the  Commission  failed  to 
consider  the  benefit  which  would  accrue  to  local  merchants, 
business  men  and  consumers  through  the  much  lower  rates 
proposed  by  appellant  for  local  advertisers. 

15.  The  action  of  the  Commission  in  granting  a  construc¬ 
tion  permit  to  Cleveland  Broadcasting,  Inc.  different  from 
that  applied  for  by  Cleveland  Broadcasting,  Inc.,  is  erro- 
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neons,  illegal  and  beyond  the  jurisdiction  and  authority  of 
the  Commission. 

16.  The  action  of  the  Commission  in  failing  to  hold  a 
hearing  upon  (and  thereafter  to  determine  properly),  or 
to  give  appellant  an  opportunity  to  be  heard  upon,  all  of 
the  alleged  facts  coming  to  the  attention  of  the  Commission 
after  the  record  was  closed  by  the  Examiner,  but  neverthe¬ 
less  relied  upon  by  the  Commission  in  arriving  at  its  De¬ 
cision,  which  facts  if  properly  presented  and  accurately 
evaluated  were  material  to  a  proper  disposition  of  the  issues 
presented  in  the  protection  of  the  public  interest  involved, 
was  arbitrary,  capricious  and  a  denial  of  due  process  of  law. 

17.  The  action  of  the  Commission  in  denying  appellant’s 
Motion  for  Stay  was  erroneous  and  unlawful. 

18.  The  action  of  the  Commission  in  denying  or  failing  to 
grant  appellant’s  request  for  oral  argument  on  appellant’s 
Petition  for  Rehearing  was  erroneous,  unlawful  and  a  denial 
of  due  process  of  law. 

Scripps-Howard  Radio,  Inc. 

By  R.  T.  Jackson 

By  Joseph  R.  Fawcett 
1956  Union  Commerce  Building 
Cleveland  14,  Ohio 

By  Harry  P.  Warner 
816  Connecticut  Avenue 
Washington  6,  D.  C. 

Attorneys  for  Appellant. 

Of  Counsel: 


Baker,  Hostetler  &  Patterson 
and 

Segal,  Smith  &  Hennessey 
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Filed  Apr.  10, 1950 

I  UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  10574 

Scripps-Howard  Radio,  Inc.,  Appellant 
Cleveland,  Ohio 

v. 

!  Federal  Communications  Commission,  Appellee 

i  Notice  of  Intention  to  Intervene 

Now  comes  Cleveland  Broadcasting,  Incorporated,  by  its 
attorney,  and  pursuant  to  the  provisions  of  Section  402(d) 
of  the  Communications  Act  of  1934,  as  amended,  gives  notice 
of  its  intention  to  intervene  and  participate  in  the  proceed¬ 
ings  in  the  above-entitled  cause  for  the  reasons  set  out  herein 
in  the  Statement  of  Intervenor ’s  Interest. 

!  Statement  of  Intervenor  ’§  Interest 

Intervenor  has  a  legal  interest  in  this  proceeding,  and 
it  would  be  aggrieved  and  its  interest  would  be  adversely 
affected  by  a  reversal  of  the  Decisions  and  Orders  of  the 
Federal  Communications  Commission  appealed  from  herein, 
for  the  following  reasons : 

1.  Intervenor  filed  its  application  on  September  24,  1945 
with  the  Federal  Communications  Commission  requesting 
and  applying  for  a  construction  permit  in  which  authority 
was  sought  to  construct  and  operate  a  new  standard  radio 
broadcast  station  in  Cleveland,  Ohio  on  the  frequency  1300 
kilocycles,  with  5  kilowatts  power,  unlimited  time,  employing 
a  directional  antenna  during  both  daytime  and  nighttime 
hours.  That  application  and  the  application  of  appellant, 
being  mutually  exclusive,  were  consolidated  and  heard  to¬ 
gether  by  a  duly  designated  Examiner  of  the  Federal  Com¬ 
munications  Commission  on  January  14-16,  1946  and  in  a 
further  consolidated  hearing  on  October  22-24  and  27-29, 
1947. 


21 


2.  A  proposed  decision  was  adopted  by  the  Commission 
on  September  4,  1946  and  released  on  September  9,  1946, 
looking  to  a  grant  of  the  application  of  Cleveland  Broad¬ 
casting  Incorporated.  Exceptions  thereto  were  filed  by 
Scripps-Howard  Radio,  Inc.,  on  September  30,  1946.  Oral 
argument  was  held  on  these  exceptions  on  November  27, 
1946.  A  final  decision  was  adopted  by  the  Commission  on 
February  5,  1947  and  released  on  March  7,  1947,  granting 
the  application  of  Cleveland  Broadcasting  Incorporated  and 
denying  the  application  of  Scripps-Howard  Radio,  Inc.  On 
March  26, 1947,  Scripps-Howard  Radio,  Inc.,  filed  a  petition 
for  rehearing  and  on  September  5,  1947  the  Commission 
issued  an  Order  granting  this  petition,  setting  aside  its 
decision  of  February  5,  1947,  and  designating  both  appli¬ 
cations  for  a  further  consolidated  hearing  upon  issues  speci¬ 
fied  in  the  said  Order.  Thereafter,  a  further  hearing  was 
held  on  October  22-24  and  27-29,  1947.  Subsequent  to  the 
close  of  the  hearing,  both  parties  filed  Proposed  Findings 
and  Conclusions.  On  July  14, 1948,  the  Commission  adopted 
a  Proposed  Decision  looking  to  a  grant  of  the  application 
of  Cleveland  Broadcasting  Incorporated  and  to  a  denial  of 
the  application  of  Scripps-Howard  Radio,  Inc.  Appellant 
filed  exceptions  to  the  Proposed  Decision. 

On  November  26, 1948,  oral  argument  was  held  before  the 
Commission  on  the  exceptions  of  Scripps-Howard  Radio, 
Inc.,  to  the  Proposed  Decision. 

On  January  28, 1949  the  Commission  by  its  final  decision 
granted  the  application  of  Cleveland  Broadcasting  Incor¬ 
porated  and  denied  that  of  Scripps-Howard  Radio,  Inc. 

The  appellant  filed  a  petition  for  rehearing  on  February  7, 
1949  directed  against  the  action  of  the  Commission  adopted 
January  27, 1949  and  issued  January  28,  1949  granting  the 
application  of  Cleveland  Broadcasting  Incorporated,  the 
intervenor,  for  a  construction  permit  for  a  new  broadcast 
station  at  Cleveland,  Ohio,  to  be  operated  on  the  frequency 
1300  kilocycles,  with  power  of  5kw,  unlimited  time,  employ¬ 
ing  a  directional  antenna  during  both  daytime  and  nighttime 
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hours,  and  denying  the  appellant’s  mutually  exclusive  appli¬ 
cation  for  the  use  of  the  identical  facilities  at  Cleveland, 
Ohio.  On  March  1, 1949  intervenor  filed  its  opposition  to  the 
petition  for  rehearing.  The  petition  for  rehearing  was  denied 
in  a  decision  and  order  on  February  23, 1950  and  issued  on 
February  27, 1950. 

3.  The  purpose  and  intent  of  the  instant  appeal  is  to  re¬ 
verse  the  action  of  the  Federal  Communications  Commission 
in  granting  intervenor ’s  application  and  denying  application 
of  appellant. 

4.  The  reversal  or  setting  aside  of  the  orders  of  the 
Federal  Communications  Commission  in  denying  appel¬ 
lant’s  application  and  in  granting  the  application  of  inter¬ 
venor  would  deprive  intervenor  of  the  right  to  construct 
and  operate  a  new  standard  radio  broadcast  station  at 
Cleveland,  Ohio,  on  the  frequency  1300  kilocycles,  with 
power  of  5  kw,  unlimited  time,  employing  a  directional  an¬ 
tenna  during  both  daytime  and  nighttime  hours,  the  con¬ 
struction  and  operation  of  which  the  Federal  Communica¬ 
tions  Commission  found  would  serve  public  convenience, 
interest  and  necessity. 

5.  Contemporaneously  with  the  aforementioned  final  de¬ 
cision  of  January  28,  1949,  the  Commission  issued  a  con¬ 
struction  permit  for  the  facilities  sought  to  be  constructed 
under  this  intervenor ’s  application.  The  intervenor  there¬ 
upon  diligently  proceeded  to  construct  the  standard  broad¬ 
cast  station  in  conformity  with  the  provisions  of  said 
construction  permit.  Construction  having  been  completed, 
field  intensity  survey  tests  were  begun  on  May  16,  1949. 
On  or  about  July  7, 1949  the  intervenor  filed  its  application 
for  a  new  broadcast  station  license  covering  the  facilities 
authorized  by  said  construction  permit  and  also  filed  its 
proof  of  performance.  On  July  8,  1949  the  Commission 
granted  program  test  authority  to  the  intervenor  and  on 
July  9,  1949  program  test  broadcasting  was  begun  by  the 
intervenor,  since  which  time  intervenor  has  been  on  the  air 
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as  Radio  Station  WERE  with  its  full  power  of  5  kilowatts 
on  its  assigned  frequency  of  1300  kilocycles.  On  March  24, 
1950  the  Commission  granted  said  application  for  said  li¬ 
cense  and  issued  its  license  to  intervenor  to  operate  said 
standard  broadcast  station.  Intervenor  has  a  large  financial 
investment  in  said  station  and  a  vital  legal  interest  in  this 
proceeding  and  has  a  legal  right  to  participate  therein. 

Respectfully  submitted, 

Cleveland  Broadcasting  Incorporated 
By  Frank  Roberson 
Harold  N.  McLaughlin, 

Attorneys  for  Intervenor 

Of  Counsel: 

Spearman  and  Roberson 
1022  Munsey  Building 
Washington,  D.  C. 
and 

Miller  and  Hornbeck 
1708  Union  Commerce  Bldg. 

Cleveland,  Ohio 
April  10, 1950 

ACKNOWLEDGEMENT  OF  SERVICE 

Receipt  of  a  copy  of  the  foregoing  “  Notice  of  Intention 
to  Intervene  ’  ’  is  acknowledged  this  the  10th  day  of  April 
1950. 

Federal  Communications  Commission 
By  Benedict  P.  Cottone, 

General  Counsel 

Scripps-Howard  Radio,  Inc. 

By  George  S.  Smith 
Its  Attorney 

•  •••*•*•** 


24 


380  FEDERAL  COMMUNICATIONS  COMMISSION 

WASHINGTON,  D.  C. 

Filed  Apr.  14, 1950 

UNITED  STATES  COURT  OF  APPEALS 
FOR  THE 

DISTRICT  OF  COLUMBIA  CIRCUIT 

Docket  No.  6916 
File  No.  B2-P-4118 

Notice 

In  re  Application  of 

Scripps-Howard  Radio,  Inc.  (New) 
i  Date  Filed,  October  8, 1945 

For  Construction  Permit 
i  Class  of  Service,  Standard  Broadcast 
Class  of  Station,  Standard  Broadcast 
Location,  Cleveland,  Ohio 

Operating  Assignment  Specified : 

Frequency,  1300  kc 

i  Power,  5  kw*  Day  and  Night 

Hours  of  Operation,  Unlimited  time 
•Directive  Antenna  for  Day  and  Night 

You  are  hereby  notified  that  the  Commission  has  ex¬ 
amined  the  application  in  the  above  entitled  case  and  has 
designated  the  matter  for  hearing  in  consolidation  with  the 
applications  of  Cleveland  Broadcasting,  Inc.,  Cleveland, 
Ohio  (File  No.  B2-P-4058;  Docket  No.  6917),  P.  C.  Wilson, 
Canton,  Ohio  (File  No.  B2-P-4117;  Docket  No.  6915),  Ken¬ 
tucky  Broadcasting  Company,  Lexington,  Kentucky  (File 
No.  B2-P-4116;  Docket  No.  6914),  and  Walter  A.  Graham, 
Tifton,  Georgia  (File  No.  B3-P-4059;  Docket  No.  6918),  on 
the  following  issues : 
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1.  To  determine  the  technical,  financial,  and  other  quali¬ 
fications  of  the  applicant  corporation,  and  of  its  officers, 
directors,  and  stockholders,  to  construct  and  operate  the 
proposed  station. 

2.  To  determine  the  areas  and  populations  which  may  be 
expected  to  gain  primary  service  from  the  operation  of  the 
proposed  station  and  the  character  of  other  broadcast  serv¬ 
ice  available  to  those  areas  and  populations. 

3.  To  determine  the  type  and  character  of  program  serv¬ 
ice  proposed  to  be  rendered  and  whether  it  would  meet  the 
requirements  of  the  areas  and  populations  proposed  to  be 
served. 

4.  To  determine  whether  the  operation  of  the  proposed 
station  would  involve  objectionable  interference  with  any 
existing  broadcast  stations,  and  if  so,  the  nature  and  extent 
thereof,  the  areas  and  populations  affected  thereby,  and 
the  availability  of  other  broadcast  service  to  such  areas  and 
populations. 

5.  To  determine  whether  the  operation  of  the  proposed 
station  would  involve  objectionable  interference  with  serv¬ 
ices  proposed  in  any  pending  applications  for  broadcast 
facilities,  and  if  so,  the  nature  and  extent  thereof,  the  areas 
and  populations  affected  thereby,  and  the  availability  of 

other  broadcast  service  to  such  areas  and  popula- 
381  tions. 

6.  To  determine  whether  the  installation  and  opera¬ 
tion  of  the  proposed  station  would  be  in  compliance  with 
the  Commission’s  Rules  and  Standards  of  Good  Engineering 
Practice  concerning  standard  broadcast  stations. 

7.  To  determine  whether  the  erection  of  the  antenna  sys¬ 
tem  proposed  herein  would  be  consistent  with  Civil  Aero¬ 
nautics  Administration  requirements. 
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8.  To  determine  on  a  comparative  basis  which  if  any  of 
the  applications  in  this  consolidated  proceeding  should  be 
granted. 

The  Applicant  is  hereby  given  the  opportunity  to  obtain 
a  hearing  on  such  issues  by  filing  a  written  appearance  in 
accordance  with  the  provisions  of  Section  1.382(b)  of  the 
Commission’s  Rules  of  Practice  and  Procedure.  Persons 
other  than  the  applicant  herein  and  the  applicants  already 
made  a  party  by  consolidation,  who  desire  to  be  heard  must 
file  a  petition  to  intervene  in  accordance  with  the  provisions 
of  Sections  1.102, 1.141  and  1.142  of  the  Commission’s  Rules 
of  Practice  and  Procedure. 

The  applicant’s  address  is  as  follows: 

Scripps-Howrard  Radio,  Inc. 
c/o  Mortimer  C.  Watters 
3800  Carew  Tower 
Cincinnati,  Ohio 

Dated  at  Washington,  D.  C.  Dec.  17, 1945. 

By  The  Commission 
T.  J.  Slowie 
Secretary 


383  FEDERAL  COMMUNICATIONS  COMMISSION 

WASHINGTON  25,  D.  C. 

Amended  Notice  of  Hearing 

In  re  Applications  of 

Docket  No.  6914 


File  No.  B2-P-4116 

The  Kentucky  Broadcasting  Company 
Lexington,  Kentucky 


For  Construction  Permit 


27 


Docket  No.  6915 

File  No.  B2-P-4117 

P.  C.  Wilson 
Canton,  Ohio 

For  Construction  Permit 

Docket  No.  6916 

File  No.  B2-P-4118 

Scripps-Howard  Radio,  Inc. 

Cleveland,  Ohio 

For  Construction  Permit 

Docket  No.  6917 

File  No.  B2-P-4058 

Cleveland  Broadcasting  Incorporated 
Cleveland,  Ohio 

For  Construction  Permit 

Docket  No.  6918 

File  No.  B3-P-4059 

Walter  A.  Graham 
Tifton,  Georgia 

For  Construction  Permit 

PLACE  AND  DATE  OF  HEARING 

You  are  hereby  notified  that  the  hearing  in  the  above- 
entitled  matters  will  be  held  in  the  offices  of  the  Commission, 
Washington,  D.  C.  beginning  Monday,  January  14,  1946,  at 
ten  o’clock  a.  m. 

Federal  Communications  Commission 
T.  J.  Slowie 
Secretary 

Dec.  21, 1945 
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2674  BEFORE  THE 

i  FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  D.  C. 

In  re  Applications  of 

B-274 

Docket  No.  6916 
File  No.  B2-P-4118 

Scripps-Howard  Kadio,  Inc. 

Cleveland,  Ohio 

For  Construction  Permit 
Docket  No.  6917 
File  No.  B2-P-4058 

'  Cleveland  Broadcasting  Incorporated 
Cleveland,  Ohio 

For  Construction  Permit 

Order 

At  a  session  of  the  Federal  Communications  Commission 
held  at  its  offices  in  Washington,  D.  C.,  on  the  5th  day  of 
September  ,  1947. 

The  Commission  having  before  it  a  petition  filed  March 
27, 1947,  by  Scripps-Howard  Kadio,  Inc.  pursuant  to  Section 
405  of  the  Communications  Act  requesting  the  Commission 
to  reconsider  its  decision  of  February  5,  1947,  released 
March  7,  1947,  on  the  above-entitled  applications  denying 
the  application  of  petitioner  and  granting  the  competing 
application  of  Cleveland  Broadcasting  Incorporated  for  a 
construction  permit  for  a  standard  broadcast  station  in 
Cleveland,  Ohio,  and  further  denying  petitioner’s  alterna¬ 
tive  petition  for  reference  of  the  applications  to  the  ex¬ 
aminer  to  take  further  testimony  upon  the  applications,  and 
Commission  also  having  before  it  the  opposition  filed  March 
31,  1947,  by  Cleveland  Broadcasting,  Inc.,  to  the  said 
Scripps-Howard  petition,  and 
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IT  APPEARING  that  the  public  interest,  convenience 
and  necessity  would  be  served  through  the  reopening  of 
the  record  in  the  above-entitled  proceeding  to  take  further 
testimony  with  respect  to  the  qualifications  of  the  applicants 
and  the  type  and  character  of  the  program  services  pro¬ 
posed  to  be  rendered  by  the  applicants, 

NOW,  THEREFORE,  it  is  ordered  this  5th  day  of  Sep¬ 
tember  1947,  that  the  petition  for  rehearing  BE  and  IS 
HEREBY  GRANTED,  and  that  the  Decision  of  February 
5,  1947,  released  March  7,  1947,  granting  the  application 
of  Cleveland  Broadcasting,  Inc.  (Docket  6917,  File  No. 
B2-P-4058)  and  denying  the  applicant  of  Scripps-Howard 
Radio,  Inc.  (Docket  6916,  File  No.  B2-P-4118)  BE  and  IS 
HEREBY  SET  ASIDE  and  VACATED,  and  the 
2675  above-entitled  applications  of  Scripps-Howard  Radio, 
Inc.,  and  Cleveland  Broadcasting  Incorporated  ARE 
HEREBY  DESIGNATED  for  further  hearing  upon  the 
issues  set  forth  in  the  notices  of  hearing  on  the  respective 
applications,  dated  December  17,  1945,  particularly  upon: 

(a)  The  qualifications  of  the  applicant  corporations,  their 
officers,  directors  and  stockholders  to  construct  and  operate 
a  radio  station  with  respect  to  their  length  of  residence, 
their  knowledge  of  and  familiarity  with  the  community  to 
be  served ;  the  extent  of  the  integration  of  the  ownership  of 
the  applicants  and  the  management  of  the  proposed  radio 
stations ;  and  the  extent  to  which,  if  any,  either  of  the  appli¬ 
cants  is  associated  with  other  media  of  mass  communication 
in  the  area  to  be  served. 

(b)  The  type  and  character  of  the  program  services  pro¬ 
posed  to  be  rendered  and  whether  it  would  meet  the  require¬ 
ments  of  the  areas  and  populations  proposed  to  be  served. 

By  The  Commission* 

T.  J.  Slowie 
Secretary 

•Commissioners  Hyde,  Webster,  and  Jones  not  participat¬ 
ing. 

Released :  September  10, 1947 
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EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS. 

402  M.  C.  Waters,  a  witness  appearing  on  behalf  of  the 

Scripps-Howard  Radio,  Inc. 


403  Direct  Examination 
By  Mr.  Smith : 

Q.  Give  your  name  and  address,  Mr.  Watters.  A.  M.  C. 
Watters,  Carew  Tower,  Cincinnati,  Ohio. 

Q.  What  position  do  you  occupy  with  this  applicant? 
A.  Vice  President  and  General  Manager. 

Q.  Scripps-Howard  Radio,  Inc.,  is  now  engaged  in  the 
broadcasting  business  ?  A.  Yes,  it  is. 

•  ••••••••• 

434  Cross-Examination 

By  Mr.  Roberson : 

446  A.  May  I  interrupt?  In  actual  practice  this  Board 
of  Directors,  when  we  get  back  to  normal — I  would 

447  like  to  explain  it  because  it  is  a  function  of  the  Board 
and  I  think  it  pertinent  to  the  point  he  is  raising. 

The  Presiding  Officer :  Go  right  ahead. 

The  Witness :  An  actual  practice  that  existed  before  the 
war  and  which  will  exist  as  soon  as  the  rest  of  our  men  are 
back  from  the  service  is  that  each  station  manager  will  be 
a  vice  president  of  the  company  and  a  member  of  the  Board 
of  Directors,  and  then  we  will  have  a  director  in  each  city 
in  which  we  have  a  radio  station  and  then  we  will  come 
together  in  these  periodic  Board  of  Directors  meetings 
which  we  have  frequently  and  discuss  policies  like  that  and 
each  policy  pertaining  to  Cleveland  will  be  presented  by 
me,  and  so  forth. 

By  Mr.  Roberson : 

Q.  Will  the  Board  of  Directors  of  the  proposed  station 
and  the  Cleveland  station  and  the  Board  of  Directors  who 
have  the  responsibility  of  the  other  two  stations  with  which 
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Scripps-Howard  Radio,  Inc.  is  directly  the  owner,  do  they 
have  the  same  Board  of  Directors?  A.  It  will  be  the  same 
Boards  of  Directors  which  will  be  composed  for  the  most 
part  of  the  managers  of  the  stations. 

Q.  Where  will  those  Boards — 

Mr.  Smith :  There  is  only  one  Board. 

By  Mr.  Roberson: 

Q.  Where  will  the  Board  of  Directors  have  its  meeting? 
A.  In  the  various  cities  in  which  we  have  radio  stations. 

•  •••••*••• 

475  Jack  R.  Howard,  a  witness  appearing  for  and  on 
■  behalf  of  Scripps-Howard  Radio,  Inc. 

Direct  Examination 
By  Mr.  Smith : 

Q.  Will  you  give  your  name  and  residence?  A.  Jack  R. 
Howard,  New  York  City. 

Q.  And  what  is  your  position,  Mr.  Howard,  with  the 
Scripps-Howard  Radio,  Inc?  A.  I  am  the  President  and  a 
Director. 

•  •••*••••• 

478  Q.  WRat  is  that  newspaper,  The  Cleveland  Press? 
A.  It  is  an  afternoon  paper  in  the  City  of  Cleveland. 

Q.  Owned  by  whom?  A.  The  Cleveland  Press  is  owned 
by  E.  W.  Scripps  Company. 

The  Presiding  Officer :  Are  you  an  officer  in  E.  W.  Scripps 
Company? 

The  Witness :  Yes,  I  am  an  officer  of  the  E.  W.  Scripps 
Company. 

The  Presiding  Officer:  Wliat  are  you? 

The  Witness :  I  am  Executive  Vice  President ;  but  I  have 
just  been  elected  since  I  got  out  of  service. 

•  ••••••••• 

479  Q.  Not  losing  sight  of  the  fact  that  the  Cleveland 
Press  is  owned  by  the  E.  W.  Scripps  Company,  I  want 


to  ask  you  to  state  to  the  Examiner  and  to  the  Commission, 
just  what  the  relationship  will  be  between  the  newspaper 
and  the  operation  of  this  station.  A.  Well,  the  relationship 
1  of  the  paper  to  the  station  will  depend  to  a  large 
480  extent  to  what  the  Editor  of  the  Press  wants  to  do. 

The  Presiding  Officer:  The  Editor — you  mean  of 
the  Cleveland  Press? 

The  Witness :  Yes ;  that  is,  his  attitude  towards  the  sta¬ 
tion,  that  is  a  matter  for  his  decision. 

He  has  not,  to  date,  evidenced  any  great  interest  in  the 
station. 

All  that  he  has  said  is  that  he  will  make  available  local 
news  to  us.  Beyond  that,  he  has  not  said  anything. 

•  ••••••••• 

483  Cross  Examination 

By  Mr.  Roberson : 

•  ••••••••• 

Q.  In  what  other  subsidiary  companies  does  E.  W. 
1  Scripps  Company  own  substantial  ownership?  A. 

484  Well,  to  the  best  of  my  recollection,  based  on  my 
1  recollection,  the  company  owns  the  majority  of  the 

voting  stocks  in  the  following  newspapers : 

New  York  World-Telegram. 

The  Pittsburgh  Press. 

The  Fort  Worth  Press. 

El  Paso  Herald-Post. 

The  Houston  Press. 

San  Francisco  News. 

The  Indianapolis  Times. 

The  Evansville  Press. 

How  many  is  that  ? 

Q.  Eight.  A.  And  the  E.  W.  Scripps  Company  owns  all 
the  stock  in  The  Washington  Daily  News. 

Q.  That  is  nine.  A.  That  would  apply  also  to  The  Rocky 
Mountain  News. 
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Q.  Denver?  A.  Yes. 

And  The  Colorado  Citizen. 

Q.  It  owned  all  or  the  majority  of  the  stock  in  those 
companies?  A.  In  those  companies. 

The  Cleveland  Press  and  The  Cincinnati  Post  are 

485  published  by  Scripps,  the  E.  W.  Scripps  Company. 

Q.  What  is  the  distinction  there?  A.  Well,  the  com¬ 
pany  publishes  those  newspapers.  That  is,  The  Memphis 
Publishing  Company. 

Mr.  Kittner:  What  is  this? 

Is  this  complete  ownership  or  part? 

The  Witness :  No,  this  the  E.  W.  Scripps  Company  owner¬ 
ship  ;  the  majority  of  the  voting  stock  of  those  other  com¬ 
panies  I  named. 

Mr.  Kittner :  For  the  purposes  of  the  record,  I  wonder  if 
you  could  clarify  that ;  I  am  not  just  clear  on  what  the  in¬ 
terest  of  the  company  is. 

The  Witness :  The  E.  W.  Scripps  Company  publishes  The 
Cleveland  Press  and  The  Cincinnati  Post. 

Then,  it  owns  stock,  the  majority  of  the  voting  stock,  in 
these  other  companies  which  publish  these  other  news¬ 
papers. 

Mr.  Kittner :  I  see. 

The  Presiding  Officer :  Have  we  got  all  the  Ohio  papers 
into  the  record  that  are  published  or  put  out  by  companies 
which  are  owned  by  E.  W.  Scripps  Company? 

The  Witness :  Cincinnati,  Columbus  and  Cleveland. 

By  Mr.  Roberson: 

Q.  Are  there  any  other  types  of  business  companies  that 
E.  W.  Scripps  Company  owns  or  which  it  owns  a  majority 
of  the  stock  of?  A.  Yes. 

486  There  is  United  Press. 

The  Presiding  Officer:  How  much  is  that  owner¬ 
ship? 

The  Witness:  I  didn’t  know  the  details  of  the  stock  own¬ 
ership  of  the  United  Press. 
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There  is  also  the  Newspaper  Enterprises  Association.  I 
don’t  know  the  details  of  the  ownership  of  that. 

By  Mr.  Roberson : 

Q.  Does  it  have  any  investment  companies?  A.  It  has  an 
investment  company. 

Q.  What  is  the  name  of  that  company?  A.  Scripps- 
Howard  Investment  Company. 

Q.  There  is  only  one  of  those  companies?  A.  Yes,  to  the 
best  of  my  recollection. 

•  #*•*•*•** 

493  Cross  Examination 

By  Mr.  Kittner : 

494  The  Scripps-Howard  Radio,  Inc.,  is  controlled  com¬ 
pletely  by  E.  W.  Scripps  Company;  right?  A.  That 

is  right. 

Q.  In  what  manner  does  the  E.  W.  Scripps  Company  con¬ 
cern  itself  with  the  operation,  your  radio  operation?  A. 
Well,  E.  W.  Scripps  Company,  as  a  stockholder,  has  its 
interests. 

It  elects  directors,  and  the  directors  run  the  company. 
By  “the  company”  there  I  meant  the  Scripps-Howard 
Radio,  Inc. 

Q.  Then,  the  E.  W.  Scripps  Company  is  in  a  posi- 

495  tion  to  exercise  control,  directly  or  indirectly,  or 
. 1  your  radio  corporation?  A.  It  is  holding  the  stock; 

through  the  voting  stock. 

Q.  Therefore,  it  is  in  a  position  to  vote  in  or  out  the 
directors  of  the  radio  company,  Scripps-Howard  Radio, 
Inc.  ?  A.  Yes. 

•  •••*••••• 

570  Charles  A.  Seltzer,  Jr.,  a  witness  appearing  for 
and  on  behalf  of  Cleveland  Broadcasting  Co.,  Inc. 
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Direct  Examination 
By  Mr.  Roberson: 

Q.  Mr.  Seltzer,  will  you  state  your  full  name  for  the  rec¬ 
ord?  A.  Charles  A.  Seltzer,  Jr.,  Union  Commerce  Build¬ 
ing,  Cleveland,  Ohio. 

Q.  Mr.  Seltzer,  what  is  your  home  address?  A.  Berea, 
Ohio.  507  Lindbergh  Boulevard,  Berea,  Ohio. 

The  Presiding  Officer :  How  far  is  that  from  Cleveland? 

The  Witness:  20  miles  southwest  of  Cleveland.  I  have 
lived  in  that  area  all  of  my  adult  life. 

By  Mr.  Roberson: 

Q.  Mr.  Seltzer,  will  you  state  for  the  record  your  business 
in  which  you  are  engaged?  A.  I  am  President  of  Seltzer  and 
Associates,  Incorporated,  an  advertising  and  public 
571  relations  agency,  and  I  am  Secretary  and  Treasurer 
of  Industrial  Sales  Coordinators,  Incorporated.  I 
am  President  of  Pictorial  Promotions,  Incorporated,  all 
Cleveland  corporations.  All  are  engaged  in  public  and  in¬ 
dustrial  relations  and  advertising. 

Q.  Have  you  had  an  experience  in  preparing  programs  or 
advertising  matter  for  radio  broadcast  stations?  A.  Over 
the  past  15  years  I  have  been  engaged  by  many  national  ad¬ 
vertising  agencies,  by  radio  stations,  newspapers  and  other 
publications  to  write  and  produce  complete  radio  programs 
and  to  make  station  and  newspaper  and  other  publication 
surveys  on  listener  and  reader  interests. 

•  •••#•«•*• 

Q.  Have  you  had  any  experience  as  a  newspaper  report¬ 
er?  A.  Yes,  I  believe  it  was  8  or  9  years  that  I  was  a  re¬ 
porter  for  the  Cleveland  Press  and  I  worked  on  several 
other  newspapers  following  leaving  the  Cleveland  Press. 

The  Presiding  Officer :  Did  you  say  when?  When  was  that? 

The  Witness :  I  believe  it  was  1928  when  I  left  the  Cleve¬ 
land  Press. 
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By  Mr.  Roberson : 

Q.  Would  you  state  some  of  your  civic  or  fraternal 

572  activities  ?  A.  Yes ;  in  the  City  of  Cleveland  over  the 
past  20  years  I  have  donated  my  services  in  many 

instances  in  charitable  and  fund-raising  campaigns,  and 
have  written  and  produced  radio  shows  for  national  chari¬ 
ties,  and  other  organizations. 

Q.  Will  you  name  some  of  them?  A.  Well,  the  Red 
Cross,  the  Y.M.C.A.  of  Cleveland — 

The  Presiding  Officer:  If  at  all  possible,  can  you  locate 
any  of  these  things  with  relation  to  dates,  approximate 
dates,  the  years,  so  that  we  will  have  that? 

The  Witness :  The  Red  Cross  was  in  1931, 1932  and  1933. 
The  Y.M.C.A.  in  1936  and  1937. 

The  Presiding  Officer:  Is  this  the  production  of  shows 
for  these  agencies? 

The  Witness :  Yes.  The  civic  enterprises  in  Cleveland  in 
1933  and  1934  and  all  during  the  war  on  bond  shows.  We 
have  written  and  produced  some  80  shows  which  were  staged 
by  radio  stations  throughout  the  middle  west  and  some  that 
were  beamed  to  the  armed  forces. 

The  Presiding  Officer:  Some  of  them  on  Cleveland  sta¬ 
tions? 

The  Witness :  Oh,  yes. 

Mr.  Kittner :  What  stations  were  they? 

The  Witness :  WGAR,  WHK,  WTAM.  We  have  not  done 
any  over  WJW  as  yet. 

By  Mr.  Roberson : 

573  Q.  Have  you  done  any  work  particularly  directed 
towards  what  is  ordinarily,  frequently  designated  as 

foreign  born  or  minority  groups?  A.  Very  much.  Cleve¬ 
land  is  68  per  cent  cosmopolitan. 

•  •••*••••• 

583  Q.  Mr.  Seltzer,  now  do  you  contemplate  having  mo¬ 
bile  units?  A.  Yes,  we  do.  As  the  station  progresses 
we  will  need  these  units  because  a  good  many  programs  of 
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widespread  public  interest  will  occur  during  hours  which 
will  make  it  impossible  to  broadcast  at  the  moment  the 
event  occurs.  We  will  make  recordings  and  play  the  shows 
back  at  a  better  hour. 

589  By  Mr.  Roberson: 

Q.  Will  this  station — do  you  have  any  plans  for  this 
station  to  be  affiliated  with  the  network  or  will  this  be  a 
local  independent  station!  A.  This  will  be  a  local,  indepen¬ 
dent  station,  wholly  Cleveland-owned. 

Q.  Will  it  be  programmed  as  an  independent  station?  A. 
That  is  correct. 

•  ••••••••• 

591  A.  On  page  2,  8:30  to  9:00  o’clock  a.m.,  is  a  local 
sustaining  public  service  program  directed  at  high 

schools  boys  and  girls  who  will  do  their  own  reporting  on 
the  activities  going  on  in  their  own  schools  and  personalities 
in  their  own  schools.  There  is  no  such  time  available  in  the 
City  of  Cleveland  at  the  moment  for  the  program,  or,  if 
there  is,  it  is  not  being  done. 

The  Presiding  Officer:  Have  you  talked  to  anybody  in 
the  school  system  about  this? 

The  Witness :  I  did,  myself,  yes,  sir. 

On  the  following  local  sustaining  public  service  programs 
I  made  a  direct  connection  with  the  Board  of  Education  De¬ 
partment  of  American  History,  and  with  the  Cleveland 
WBOE  which  is  the  Cleveland  Board  of  Education  short¬ 
wave  radio  station. 

*•*•••••*• 

592  At  the  bottom  of  that  page  we  have  another  direct 
Cleveland  tie-in  with  the  Cleveland  Museum  of  Nat¬ 
ural  History,  a  program  of  a  radio  character  who  takes  city 
boys  and  girls  on  radio  visits  to  the  woods  and  fields. 
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By  Mr.  Roberson : 

Q.  Have  you  had  any  discussion  with  any  individual  con¬ 
nected  with  the  Museum?  A.  I  said  at  the  beginning,  I  be¬ 
lieve,  that  we  had  made  a  direct  contact  with  them. 

•  ••••••••• 

593  Q.  Mr.  Seltzer,  do  you  know  of  your  own  knowl¬ 
edge  whether  there  is  a  substantial  rural  or  farming 

population  in  the  Cleveland  area?  A.  Yes,  I  do.  I  own  a 
farm  there  myself  and  am  engaged  in  what  started  to  be  an 
avocation  of  live  stock.  I  have  represented  farm  groups  and 
farmers  cooperatives  in  many  national  association  meetings. 
I  am  a  member  of  the  American  Butchers  Association,  the 
American  Hereford  Association,  and  the  National  Corrie- 
dale  Association. 

594  Q.  Do  you  think  you  know  the  sort  of  farm  pro¬ 
gram  a  farmer  would  want  to  hear  and  would  not 

want  to  listen  to?  A.  I  think  we  know  pretty  well  what  is 
the  basic  information  and  news  they  want,  but  I  employed 
the  judgment  of  experts  on  this.  The  Ohio  Farmer  is  a 
Capper-Herman-Slocum  publication,  which  has  been  in 
Cleveland  and  is  known  as  the  Ohio  Farmer,  and  has  been 
widely  distributed  for  many  years.  It  was  established  in 
1848  as  a  matter  of  fact,  it  says  here,  and  they  have  agreed 
to  furnish  us  with  any  information,  any  help  and  specific 
facts  of  farmer  interest  on  this  program. 

Mr.  Roberson:  All  right,  Mr.  Kittner. 

Mr.  Kittner:  Again  you  have  constantly  referred  to  the 
fact  that  people  have  agreed  to  do  things. 

The  Witness :  That  is  by  personal  contact. 

Mr.  Kittner :  You  are  not  saying  that  you  have  a  formal 
executed  contract  or  anything  of  that  sort? 

The  Witness :  No. 

Mr.  Kittner:  This  is  your  opinion  based  on  communica¬ 
tion  with  them? 
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The  Witness :  From  my  knowledge  and  their  agreements. 
The  only  specific,  definite  contract  we  have  is  with  the  In¬ 
ternational  News  Service. 

•  •*••••••• 

596  We  have  arranged  a  half  hour  of  all  Negro  talent. 
We  have  106,000  negroes  in  the  City  of  Cleveland  and 

they  do  not  have  any  representation  on  the  air  except  an 
occasional  choir  or  group  singing. 

Q.  Well,  what  information  do  you  have  that  this  sort  of 
talent  will  be  available,  Mr.  Seltzer?  A.  We  have  a  talent 
pool  arrangement  by  personal  contact  myself  with 

597  recognized  producing  agencies  who  will  produce  these 
people  on  call. 

*••••••••• 

598  Q.  What  about  professional  broadcast  of  Cleve¬ 
land  Indians’  games?  A.  That  is  a  very  difficult 

thing  for  any  station  to  discuss  at  the  moment  openly  or 
with  any  degree  of  certainty.  I  believe  we  have  in  our  pos¬ 
session  somewhere — I  know  we  have — I  think  it  will  later 
be  introduced — we  have  a  letter  from  Mr.  Bradley, 

599  stating  that  he  will  be  very  glad  to  discuss  with  us 
his  baseball  broadcasts.  However,  we  would  have 

to  get  a  commercial  sponsor  for  that  because  the  baseball 
company  requires  specific  sums  of  money  for  that  broadcast. 
•  ••••••••• 

The  Presiding  Officer : — if  the  Cleveland  Indians  will  let 
you  take  the  baseball  games  you  will  put  them  on. 

The  Witness :  That  is  correct. 

•  ••••••••• 

603  In  the  early  afternoon  we  have  from  1 :15  to  1 :30 
p.m.,  a  Women’s  Club  Forum,  using  women  club 
members  and  guest  moderators.  That  has  been  arranged  and 
contexts  have  been  made.  From  1:45  to  2:00  o’clock  p.m., 
a  staff  style  reporter  will  discuss  what  she  sees  women  wear- 
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ing.  We  have  been  assured  by  a  number  of  contacts  with 
women’s  style  shops  that  that  is  of  vital  interest  for  women. 

•  ••••••••• 

605  I  have  contacted  the  public  relations  counsel  for 
the  Lakewood  Theatre  group  and  they  have  assured 
us  that  all  three  hundred  of  their  dramatic  staff  is  available 
if  we  should  ever  need  that  many.  We  won’t,  of  course,  but 
we  have  that  many  to  draw  from. 

•  •*••••••• 

616  1  The  Presiding  Officer.:  Tell  us  what  organizations, 

musical  organizations,  you  have  contacted. 

•  •**•••••• 

The  Orpheus  Male  Choir,  90  voices — 

The  Presiding  Officer:  You  have  contacted  that  organi¬ 
zation,  and  they  have  indicated  they  will  be  interested  in 
putting  on  a  program? 

The  Witness :  That  is  correct. 

The  Women’s  Symphony  Orchestra;  we  have  contacted 
several  high  school  musical  groups ;  several  religious 

617  groups ;  Fortnightly  Singers,  and  the  Cleveland  Mes¬ 
siah  Chorus,  180  voices.  All  of  these  have  been  con¬ 
tacted. 

•  ••••••••• 

Q.  Have  you  contacted  the  Cleveland  Philharmonic  Or¬ 
chestra?  A.  Yes,  we  have. 

Q.  Have  they  any  interest  in  the  use  of  your  sta- 

618  tion?  A.  Oh,  yes,  very  definitely. 

•  ••••••••• 

Q.  What  is  the  Karamu  House  Choir?  A.  The  Karamu 
House  Choir  is  a  negro  institution,  operated  by  negroes  for 
the  benefit  and  advancement  of  the  colored  race,  something 
of  the  sort. 

They  have  a  very  fine  choir  which  has  agreed  to  come 
along. 
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630  Cross  Examination 
By  Mr  Smith: 

•  ••••••••• 

649  The  Presiding  Officer :  That  is  what  you  think  you 
will  have  to  pay  for  musicians? 

The  Witness :  I  think  so.  I  think  we  will  be  able  to  get 
away  with  that  because  it  is  an  independent  station,  the 
union  regulations  will  be  relaxed  because  we  are  an  inde¬ 
pendent  station,  not  a  network  station. 

•  ••••••••• 

705  A.  H.  Llewelyn,  a  witness  appearing  for  and  on 
behalf  of  the  Cleveland  Broadcasting  Company,  Inc. 

*•*•*•••#• 

Direct  Examination 
By  Mr.  Roberson : 

•  •*••••••• 

Q.  How  long  have  you  lived  in  the  Cleveland  area?  A. 
Since  the  spring  of  1936. 

Q.  What  has  been  your  radio  experience?  A.  I  have 
been  connected  with  radio  since  the  spring  of  1925 

706  until  1936. 

I  was  on  the  entertaining  side  of  radio. 

Q.  In  Cleveland?  A.  No.  From  1928  until  1936,  I  was 
connected  with  Columbia  Broadcasting  System  in  New 
York. 

I  left  there  in  1936  and  went  to  WTAM. 

Q.  In  Cleveland?  A.  Yes.  I  was  with  them  for  one  year, 
and  moved  over  to  WHK  in  Cleveland. 

Q.  What  type  of  responsibility  did  you  have  in  those 
two  stations?  A.  From  1938  until  December  of  1942,  I 
was  Production  Manager  of  both  WHK  and  WCLE. 

In  December  of  1942 1  became  Regional  Director  of  Radio 
for  the  Office  of  War  Information,  covering  four  States 
out  of  Cleveland. 
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I  serviced  87  radio  stations  in  the  States  of  Ohio,  Ken¬ 
tucky,  West  Virginia  and  Michigan. 

I  was  with  the  Office  of  War  Information  until  October 
15, 1945,  after  which  I  opened  my  own  business  in  the  Swet- 
land  Building  in  Cleveland  as  a  radio  consultant,  a  position 
I  hold  now.  I 

Q.  Will  you  have  any  connection  with  Cleveland  Broad¬ 
casting  Company  and  their  station,  if  they  are  successful? 
A.  Yes.  On  December  1, 1945, 1  was  retained  by  them 

707  to  act  in  an  advisory  capacity  and  help  build  the  radio 
program  structure  for  the  proposed  new  station. 

Q.  You  will  be  a  part-time  consultant?  A.  I  will  be  re¬ 
tained  as  their  consultant. 

Q.  And  will  that  be  a  full-time  or  part-time  job?  A. 
Part-time  job  as  part  of  ray  business. 

Q.  Mr.  Lle^velyn,  have  you  made  any  survey  or  contacts 
with  specific  individuals  or  organizations  with  reference  to 
the  use  of  the  station  winch  is  requested  by  Cleveland 
Broadcasting  Corporation?  A.  Yes,  I  contacted  many  of 
the  civic  groups  in  Cleveland. 

Q.  Will  you  describe  in  some  detail  the  organizations 
that  you  may  have  contacted? 

•  **•*#**•• 

A.  Cleveland  Parent-Teachers  Association.  Cleveland 
Federation  of  Churches. 

•  ••••••••• 

708  A.  I  contacted  them  to  find  out  whether  or  not  they 
would  cooperate  with  the  station  and  appear  in  the 

programs  as  built  and  prepared  by  them  to  broadcast  with 
reference  to  the  work  they  are  doing  among  the  schools. 

Q.  What  was  the  response?  A.  Very  favorable.  They 
would  cooperate. 

•  ••••••••• 

What  is  the  next? 

709  A.  The  American  Legion. 

They  also  are  very  anxious  to  do  something  on  the 
proposed  station  with  regard  to  the  veterans. 
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Q.  Is  the  result  of  personal  contact?  A.  That  is  right. 

•  •••*••••• 

Did  you  contact  any  other  organizations?  A.  Yes. 

The  Board  of  Education. 

Q.  Of  Cleveland?  A.  Of  Cleveland. 

I  talked  with  Mr.  Levenson  there  who  is  in  charge  of  their 
radio  station  WBOE. 

A.  They  have  agreed  to  take  any  suitable  educational 
programs  that  we  have  on  the  proposed  station  either 

710  on  two  wave.  We  took  a  live  wire  and  feed  it  to  their 
station  as  they  would  take  it  from  the  transcribed 

board.  We,  in  turn,  offered  to  have  any  of  their  educational 
features  that  might  be  of  interest  to  the  public  that  they 
would  like  to  have  broadcast  on  standard  channels. 

•  #*•*•*••* 

Now  did  you  have  any  other  organizations  which  you 
contacted?  A.  Yes. 

The  “Town  Meeting  of  Greater  Cleveland”  is  shown  on 
the  exhibit.  They  have  offered  to  work  with  us. 

I  talked  with  Mr.  McClennon  there. 

They  are  very  anxious  to  have  a  local  broadcasting  period 
for  their  formal  discussions. 

The  Presiding  Officer :  Is  Mr.  McClennon  the  director  or 
head  of  the  Association? 

The  Witness :  Well,  he  is  Secretary  of  it,  Executive  Sec¬ 
retary,  of  the  Town  Meeting. 

The  Go  South  America  will  be  very  glad  to  cooperate,  as 
were  the  Camp  Fire  Girls. 

I  contacted  the  Cleveland  Federation  of  Womens  Clubs, 
and  there  are  three  of  those,  The  Cleveland  Federation  of 
Womens  Club,  The  Catholic  Federation  of  Womens  Clubs, 
and  The  Jewish  Federation  of  Womens  Clubs ;  and  all  three 
said  that  they  would  be  very  glad  to  have  another  station 
in  town  because  of  the  lack  of  time  on  the  other  sta- 

711  tions,  that  they  have  not  been  able  to  have  the  par- 
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ticipation  in  radio  such  as  they  had  in  the  past,  or  before 
the  war. 

#•*••••••• 

Q.  What  is  the  next  organization  that  you  may  have  con¬ 
tacted?  A.  The  last  one  on  here  is  the  Parent-Teachers 
Association,  of  the  Catholics.  They  have  agreed  to  cooper¬ 
ate  the  same  as  the  first  one  I  mentioned. 

Q.  Are  there  any  other  organizations  which  may  not  be 
on  your  list  that  you  have  in  front  of  you  but  you  may  have 
contacted,  that  you  have  not  mentioned?  A.  Yes,  I  con¬ 
tacted  the  Singers  Club,  through  their  Director,  Mr.  George 
Strickland,  and  they  have  agreed  to  take  a  regular 
712  program  on  the  station  if  and  when — 

Q.  WThat  is  the  Singers  Club?  A.  It  is  a  singing 
organization  in  Cleveland. 

•  ••••*•••• 

724  Ray  T.  Miller,  a  witness  appearing  for  and 
on  behalf  of  the  Cleveland  Broadcasting  Company, 

Inc. 

•  ••••••••• 

Direct  Examination 
By  Mr.  Roberson : 

Q.  Will  you  give  your  name  and  residential  address?  A. 
My  name  is  Ray  T.  Miller. 

I  live  at  15970  South  Park  Boulevard,  Shaker  Heights. 

Q.  Is  that  a  part  of  the  suburbs  of  Cleveland?  A.  Yes. 

Q.  Mr.  Miller,  what  is  your  business?  A.  I  am  a  lawyer. 
Q  WTiat  is  the  name  of  your  firm?  A.  Miller  &  Horn- 
beck,  1708  Union  Commerce  Building,  Cleveland,  Ohio. 

•  ••••••••• 

726  I  became  Assistant  Law  Director  of  the  City  of 
Cleveland. 

Q.  How  long  were  you  Assistant  Law  Director?  A.  Two 
years. 

Then  I  formed  a  law  firm  of  Moore,  Mann,  Miller  &  Moore, 
and  remained  with  that  firm  until  1928,  when  I  was  elected 
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prosecuting  attorney  of  Cuyahooga  County,  Cleveland.  I 
was  re-elected  in  1930. 

In  1932  I  was  elected  Mayor  of  Cleveland.  I  served  dur¬ 
ing  1932  and  1933. 

In  1934  I  was  Special  Assistant  to  the  Attorney 

727  General  of  the  United  States  in  charge  of  the  Gov¬ 
ernment’s  program  of  slum  clearance. 

I  originally  formed  the  committee  on  slum  clearance  and 
housing  while  Mayor,  and  was  engaged  to  test  all  of  the 
preliminary  questions  on  the — on  behalf  of  the  government, 
on  the  question  of  the  government’s  participation  in  the 
slum  clearance  program  and  acquiring  property  by  appro¬ 
priation  proceedings  in  relation  to  that  program. 

From  1934  to  1941  I  practiced  law  as  an  individual. 

In  1941 1  formed  the  firm  of  Miller  &  Hornbeck. 

Q.  Are  you  interested  in  civic  and  other  non-technical 
activities  ?  A.  Only  a  short  while  ago  I  was  very  active  in 
the  American  Legion.  I  was  a  Post  Commander.  I  was 
Commander  of  the  Cleveland  Voluntary  Military  Organi¬ 
zation. 

I  have  been  active  in  the  Knights  of  Columbus.  I  was 
Past  Deputy  and  a  Supreme  Board  member  of  that  organiza¬ 
tion  retiring  from  that  this  year. 

Q.  Have  you  had  any  connection  with  the  St.  Ann’s  Ma¬ 
ternity  Hospital?  A.  I  am  a  trustee  of  St.  Ann’s  Maternity 
Hospital  and  a  member  of  the  Board  of  Directors  of  the 
Catholic  Charities  Corporation  of  Cleveland. 

Q.  Do  you  have  any  connection  with  the  Notre  Dame 
Club  of  Cleveland?  A.  Oh,  for  a  great  number  of 

728  years,  I  was  President  of  the  Club.  Years  ago. 

I  am  still  interested  in  Notre  Dame  affairs. 

Q.  Do  you  hold  any  political  position  ? 

What  position  do  you  hold  with  any  political  organiza¬ 
tion  in  the  City  of  Cleveland?  A.  I  am  Chairman  of  the 
Democratic  Party  of  Cleveland. 

Q.  That  is  of  the  county?  A.  That  is  the  county. 

•  ••••••••• 
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729  By  Mr.  Roberson: 

Q.  Mr.  Miller,  who  are  the  stockholders  of  the 
Cleveland  Broadcasting  Company  at  the  moment? 

When  the  application  was  filed  and  now.  A.  Perhaps  I 
should  give  a  little  short  historical  data  of  this  company 
showing  who  these  stockholders  are  so  that  there  will  be  no 
mistake  about  it. 

This  company  was  formed  in  1941. 

Mr.  Paul  Aiken  at  that  time  lived  in  Washington.  He 
was  an  Assistant  to  the  Edward  Flynn,  Chairman  of  the 
Democratic  National  Committee,  and  had  been  in  charge 
of  the  program  affairs,  including  the  radio  programs  of  the 
Democratic  National  Committee  in  the  campaign  of  1932, 
I  think,  and  1936,  and  1940. 

I  became  acquainted  with  him  in  1940.  He  had  made  a 
survey  of  the  cities  in  the  United  States  that  were  under¬ 
privileged  in  radio  time,  and  he  selected  Cleveland  as  a  city 
that  needed  additional  radio  stations. 

So  he  came  to  Cleveland  and  conferred  with  me  about  the 
formation  of  a  company  and  then  moved  his  family 

730  to  Cleveland. 

The  company  was  formed,  and  the  stockholders 
were  Mr.  Aiken  and  myself,  Mr.  Hornbeck,  Mr.  Henry  Trem- 
mel,  Ray  Lamb,  and  former  Senator  Robt.  J.  Bulkley. 

737  Q.  Mr.  Miller,  will  you  now  state  what  your  moti¬ 
vating  interest  is  in  attempting  to  secure  a  construc¬ 
tion  permit  for  a  radio  station  in  Cleveland?  A.  I  gave  a 
short  historical  sketch  involving  Mr.  Aiken  who  first  brought 
the  idea  to  me  in  Cleveland. 


738  i  Now  all  of  these  stockholders,  including  myself, 
i  have  had  very  considerable  public  experience,  and  all 
of  us  have  been  interested  in  a  great  number  of  civic  events 
and  programs  for  public  service. 

Speaking  for  myself,  and  I  think  all  the  members,  all  the 
stockholders,  we  are  essentially  interested  in  this  radio 
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station  more  from  a  public  service  point  of  view  than  we 
are  from  an  investment  point  of  view.  None  of  us  expect 
to  take  any  more  out  of  this  corporation  than  would  be  a 
reasonable  dividend — and  I  mean  by  reasonable  the  same 
kind  of  interest  that  we  could  earn  from  any  stock  we  buy 
as  a  security  of  our  own — and  we  expect  to  plow  back  and 
put  into  this  radio  all  the  profits  that  we  make  in  making  this 
radio  station  a  sort  of  community  station. 

Irrespective  of  the  programs  that  have  been  submitted, 
I  think  myself  and  the  other  stockholders  here  will  expect 
to  use  as  much  free  time  for  any  public  event  we  believe  is 
for  the  interest  of  the  people  of  Cleveland  we  deem  is  essen¬ 
tial. 

By  that  I  mean — and  speaking  now  for  myself,  I  have 
been  extensively  interested  in  the  development  of 
739  the  Lake  front  of  Cleveland  for  the  people  of  Cleve¬ 
land, 

•  #•••••••• 

We  have  had  in  mind  the  development  of  something  along 
Chicago’s  Lake  Front  or  Toronto’s  Lake  Front,  and  there 
have  been  hundreds  of  speeches  made  by  myself  on  that 
subject. 

I  have  been  intensely  interested  in  the  straightening  of  the 
Cuyahoga  River  for  the  industries  in  our  River  Valley. 

•  ***•••*•* 

From  my  own  experience  as  a  prosecuting  attorney,  I 
am  interested  in  any  kind  of  a  program  that  goes  to  crime 
prevention  and  in  keeping  the  children  of  Cleveland  safely 
out  of  the  hands  or  out  of  places  that  might  lead  to  crime. 

I  am  interested  in  the  security  and  the  safety  of  the 
children  of  Cleveland. 

I  am  interested  in  its  pathways.  I  know  that  all  of  these 
stockholders  are  interested  in  some  of  the  same  items  be¬ 
cause  they  have  all  been  into  all  public  problems.  Whitney 
and  Johnston — in  fact,  everyone  of  these  parties  have  been 
interested  in  memberships  of  committees  for  the  betterment 
of  Cleveland’s  welfare. 
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Henry  Tremmel  is  on  almost  every  hospital  board  of 
Cleveland. 

•  ***•••*•• 

740  The  Witness :  I  want  to  add  that  it  is  our  view  that 
any  time  any  of  these  matters  come  up  for  public 

discussion,  that  we  expect  to  give  as  much  free  time  of  this 
radio  as  it  is  possible  to  give  for  the  purpose  of  educating 
the  public  of  Cleveland.  That  is  beyond  any  free  time  or 
public  service  that  has  been  mentioned  in  any  programs  so 
far. 

•  ••••••••• 

741  The  Presiding  Officer:  Are  you  familiar  with  the 
Commission’s  rules  and  regulations  on  the  broadcasting  by 
candidates  for  political  office? 

The  Witness:  Yes,  I  have  spent  a  tremendous  lot 

742  of  time  in  my  life  as  a  candidate. 

•  ••••••••• 

750  Q.  Do  you  have  anything  to  say  about  the  minority 
groups  and  programs  for  them? 

•  •  .  •  •  •  •  •  •  •  • 

751  I  organized  the  original  program  of  radio  services 
to  the  Cosmopolitan  groups,  and  I  have  followed 

through  the  services  when  WJAY  was  in  existence  in  Cleve¬ 
land,  because  that  program  was  organized  in  Cleveland  and 
was  put  on  by  WJAY  on  Sunday  mornings.  I  have  helped 
organize  almost  all  of  the  cosmopolitan  groups  of  Cleve¬ 
land  on  a  basis  of  developing  Americanism  into  those 
groups,  not  only  in  the  original  settlers,  who  were  born  in 
various  parts  of  Europe,  but  their  offsprings  because  the 
offsprings  in  Cleveland  were  brought  up  into  strictly  cosmo¬ 
politan  neighborhoods  wherein  the  first  language  they 
learned  was  the  mother  tongue  and  then  English. 

I  had  been  part  of  a  survey  back  in  1928  and  1932  as  to 
the  extent  of  American  citizenship  in  these  groups  and  to 
thb  extent  that  the  women  in  those  groups  participated  in 
civic  events  and  exercised  American  franchise  of  voting.  We 


49 


took  a  special  survey  to  determine  what  portion  of  the 
women  of  those  groups  ever  exercised  their  American  fran¬ 
chise. 

•  ••••••••• 

752  In  order  to  have  had  the  program  available  to 
these  various  national  groups,  it  had  to  be  paid  for, 

and  our  view  is  that  if  we  can  continue  to  render  a  service  to¬ 
ward  making  citizens  and  toward  the  development  of  Amer¬ 
ican  citizenship  by  giving  them  a  better  understanding  of 
their  duties  and  obligations,  we  are  going  to  do 

753  that  extensively,  and  it  will  come  within  our  pro¬ 
gram,  irrespective  of  whether  it  is  sponsored  by 

someone 

•  ••••••••• 

754  Cross  Examination 

By  Mr.  Smith : 

757  Q.  Are  you  prepared  to  state  whether  you  as  a  di¬ 
rector  would  vote  to  sell  30  per  cent  of  your  time,  60 
per  cent,  90  per  cent,  or  10  per  cent  or  100  per  cent?  A.  I 
would  be  prepared  to  follow  a  program  for  our  company 
when  we  have  this  station  that  would  give  the  maximum 
amount  of  allowance  to  public  service,  and  as  a  member  of 
the  Board,  I  will  sustain  Mr.  Seltzer’s  testimony  on  the 
amount  of  public  service  that  he  stated  we  will  give. 

And  in  my  direct  examination  I  stated  that  in  my  opinion 
we  will  give  more  time  than  that  because  all  of  the  members 
of  the  Board  are  interested  in  many  civic  programs  that  we 
will  want  to  give  time  to  as  they  arise  in  Cleveland,  and  I 
mean  by  that,  if  there  is  a  program  on  public  safety,  if  there 
is  a  civic  program  on  any  matter  the  public  ought  to  be 
interested  in,  we  will  give  further  time  as  public  service 
beyond  the  amounts  given  by  Mr.  Seltzer. 

•  •*•••*•** 
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Q.  Can  you  give  me  any  fixed  percentage  or  idea  of  a 
percentage  of  time  that  you  would  sell  on  this  station?  A. 
The  mathematics  of  time  that  we  will  sell,  all  the  mathe¬ 
matics  of  the  time  of  public  service  have  been  analyzed  by 
exhibits,  given  by  Mr.  Seltzer. 

758  Q.  Can  you  do  it?  A.  No,  I  rely  upon  his  testi¬ 
mony. 

Q.  I  am  aware  of  the  exhibits  that  have  gone  in  here.  You 
are  just  unable  to  give  me  any  fixed  percentage  ? 

The  Presiding  Officer :  He  testified  that  he  was  unable  to 
give  a  fixed  percentage. 

##*•***•** 

759  Q.  How  many  of  the  stockholders  are  you  associat¬ 
ed  with  in  business,  or  otherwise  represent  as  coun¬ 
sel?  A.  You  mean  of  our  present  stockholders? 

760  Q.  Yes.  A.  We  represent  the  Brotherhood  of 
Locomotive  Engineers. 

The  Presiding  Officer:  Your  law  firm? 

The  Witness :  Yes.  Represent  the  Brotherhood  of  Locomo¬ 
tive  Engineers,  and  the  Brotherhood  of  Locomotive  Engi¬ 
neers  is  headed  by  A.  Johnston,  a  stockholder  of  this  radio 
company,  who  is  Grand  Chief  Engineer. 

It  also  represents  the  Brotherhood  of  Railroad  Trainmen, 
and  the  President  of  that  labor  organization  is  Alexander  F. 
Whitney,  who  is  a  stockholder  of  this  company. 

Ray  L.  Lamb  is  the  general  partner  of  Merrill  Lynch.  We 
have  done  some  legal  work  for  Merrill  Lynch  in  Ohio,  but 
I  have  personally  never  represented  Ray  L.  Lamb. 

I  have  done  some  legal  work  for  Henry  G.  Tremmel.  He  is 
President  of  his  own  company,  the  North  American  Fiber 
Products  Company. 

I  have  never  done  any  legal  work  for  Claude  H.  Foster. 
I  have  never  done  any  legal  work  for  Robert  J.  Buckley, 
who  himself  is  a  lawyer;  and  none  for  Charles  Seltzer  or 
Harry  Hills. 

•  ••••••••• 
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766  Cross  Examination 

By  Mr.  Kittner  : 

Q.  You  testified  in  the  beginning  of  your  testimony  con¬ 
cerning  the  times  when  you  first  knew  each  of  the 

767  stockholders  in  your  corporation.  Were  you  indicat¬ 
ing  at  that  time  that  they  were  residents  of  Cleveland 

and  have  since  been  residents  to  your  knowledge  ?  A.  Yes. 
To  my  knowledge,  Mr.  Hornbeck  was  born  in  Ohio,  and 
when  he  finished  Ohio  State,  he  came  to  Cleveland.  Mr. 
Tremmel  was  born  in  Cleveland  and  also  lives  in  Cleve¬ 
land.  Mr.  Lamb  was  born  in  Defiance,  Ohio  and  has  lived  in 
Cleveland  since  1914. 


Q.  Your  statements  regarding  the  other  men’s  states  of 
birth,  that  is  based  upon  rather  close  relations  with  them? 
A.  I  know  the  fathers,  brothers,  and  mothers  of  some  of 
these  stockholders,  and  I  talked  to  some  of  the  doctors  who 
helped  bring  them  into  the  world.  For  instance,  Ray  Lamb, 
I  have  talked  to  the  doctor  that  attended  him  at  birth. 


Donald  W.  Hornbeck,  a  witness  appearing  for  and  on  be¬ 
half  of  the  Cleveland  Broadcasting  Company. 

779  Direct  Examination 

By  Mr.  McLaughlin : 

Q.  What  is  your  name  and  address?  A.  Donald  W. 
Hornbeck,  2939  Glengary  Road,  Shaker  Heights,  Ohio. 

Q.  Will  you  state  your  professional  and  business  qualifi¬ 
cations  and  experience?  A.  I  am  a  lawyer  and  have  been 
since  1926.  Was  admitted  to  the  Bar  then  after  having  grad¬ 
uated  from  the  law  school  of  Ohio  State  University.  I  im¬ 
mediately  came  to  Cleveland  and  entered  the  employ  of  the 
law  firm  of  Wilkins,  Cross  and  Daoust.  I  was  with  them  for 
approximately  nine  to  ten  months  and  left  them  for  employ¬ 
ment  with  the  firm  of  Newcomb,  Newcomb  and  Nord. 

I  was  with  that  firm  or  its  successor  firm  until  Mr.  Miller 
and  I  entered  a  partnership  in  April  of  1941.  I  was  a  partner 
before  my  advent  with  Mr.  Miller  in  the  firm  of  Newcomb, 
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Nord  and  Hornbeck  for  approximately  eight  years  to  nine 
years. 

I  am  also  the  President  and  Member  of  the  Board  of  Di¬ 
rectors  of  the  National  Bronze  and  Aluminum  Foundry 
Company  and  its  subsidiary,  the  National  Aluminum  Cylin¬ 
der  Head  Company.  I  think  the  Aluminum  foundry  is  the 
third  largest  in  the  world. 

I  am  a  director  of  the  Continental  Industrial  National 
Bank  of  Cleveland ;  secretary  of  the  Midland  Steam- 

780  ship  Company,  and  several  other  smaller  companies 
in  Cleveland. 

Q.  What  experience  have  you  had  in  public  service?  A. 
In  1928  I  was  named  by  the  then  Attorney-General  of  Ohio, 
John  W.  Bricker,  to  become  his  special  counsel  in  charge 
of  the  Cleveland  area,  representing  the  Attorney-General’s 
office  of  the  State  of  Ohio.  I  served  in  that  capacity  for  I 
believe,  three  of  his  terms  as  Attorney-General,  six  years. 
*••••••••• 

Q.  Have  you  taken  any  interest  in  political  affairs,  and 
if  so,  state  what  your  interests  have  been.  A.  I  have  taken 
some  active  interest  in  the  past,  more  particularly  in  the 
past,  in  republican  politics.  Mr.  Bricker  is  a  republican.  I 
was  the  president  of  the  Young  Republicans  Organization 
of  Ohio  for,  I  believe,  three  years,  many  years  ago,  and  for 
four  years  was  the  National  Chairman  of  the  Young  Repub¬ 
licans  National  Federation,  which  is  the  organization  phase 
of  the  Republican  National  Committee. 

781  I  have  been  active  in  Red  Cross  work  in  Cleveland, 
i  Community  Fund  drives,  and  various  other  civic  in¬ 
terests  of  that  kind,  bond  drives. 

By  Mr.  McLaughlin : 

Q.  I  believe  you  are  a  Mason?  A.  32nd  degree  Mason. 
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801  Robert  J.  Buckley,  a  witness  appearing  for  and  on 
behalf  of  the  Cleveland  Broadcasting  Company,  Inc. 

Direct  Examination 

By  Mr.  McLaughlin : 

Q.  Senator,  will  you  please  state  your  name  and  residence 
for  the  record?  A.  Robert  J.  Buckley,  Corning  Drive, 
Bretenahl ;  that  is  a  suburb  of  Cleveland. 

804  Q.  Senator,  when  did  you  become  interested  in  the 
affairs  of  the  Cleveland  Broadcasting  Company,  Inc.  ? 

805  Ray  Miller  spoke  to  me  about  it  and  asked  me  if  I 
would  be  interested  and  I  told  him  that  I  would  like 

to  associate  myself  with  him  in  it. 

Q.  That  was  in  1941  and  in  1942,  wasn’t  it?  A.  Yes,  it 
must  have  been  about  1941. 

Q.  What  led  to  your  interest  in  that  project?  A.  Well, 
I  was  in  accord  with  the  ideas  that  he  suggested,  that  there 
was  room  for  another  station  in  Cleveland  that  ought  to  be 
controlled  by  local  people  and  devoted  as  largely  as  it  could 
be  to  discussions  of  public  affairs  and  matters  that  are  of 
interest  to  the  community. 

819  James  C  Hanrahan,  was  thereupon  called  as  a 
witness  for  Scripps-Howard  Radio,  Inc. 

Direct  Examination 
By  Mr.  Jackson : 

Q.  Will  you  please  state  your  name  and  address  for  the 
record?  A.  James  C.  Hanrahan,  295  Corning  Drive,  Cleve¬ 
land  8,  Ohio. 
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825  Q.  Will  you  state,  if  you  know,  what  has  been  the 
radio  experience  of  Jack  R.  Howard  who  is  shown  on 
SH.  Exhibit  29  as  the  president,  director,  and  member  of 
the  executive  committee  of  Scripps-Howard  Radio,  Inc.? 
A.  Yes.  Since  1936, 1  believe,  Mr.  Howard  has  been  actively 
engaged  in  the  affairs  of  Scripps-Howard  Radio,  Inc. 
*••**••••• 

827  The  Witness :  In  1936,  and  to  the  best  of  my  recol¬ 
lection  and  belief,  a  portion  of  1937,  Mr.  Howard  was 
employed  full  time  at  Station  WNOX,  Knoxville,  Tenn. 
Sometime  thereafter  he  became  president  of  Scripps-How¬ 
ard  Radio,  Inc.  Ever  since  that  time,  to  my  personal  knowl¬ 
edge,  with  the  exception  of  some  three  years  spent  in  the 
United  States  Navy  during  the  war,  he  was  the  active  man¬ 
aging  head  of  this  company  and  available  to  me,  as  a  direc¬ 
tor  and  manager  of  stations,  at  all  times  for  consultation  and 
advice. 

t 

831  Q.  You  have  stated  your  residence  is  in  Cleveland. 
How  much  time  have  you  spent  in  Cleveland  since 

your  return  from  the  Army?  A.  A  total  of  a  year  and 
about  seven  or  eight  months,  of  which  six  or  seven  months, 
I  should  say,  were  actually  spent  in  Cleveland  while  I  was 
not  a  legal  resident  of  Cleveland,  and  the  last  13  months  of 
the  total  period  I  have  lived  with  my  family  in  Cleveland. 
*•#**•***• 

832  Q.  You  have  referred  generally  to  your  perform¬ 
ing  the  duties  of  general  manager  in  preparation  for 

the  construction  and  operation  of  the  TV  and  FM  stations 
in  Cleveland.  Since  you  have  been  in  Cleveland,  to  what 
extent  have  you  devoted  your  time  to  a  study  of  the  various 
activities  in  Greater  Cleveland,  the  radio  and  television 
needs  of  Greater  Cleveland,  and  types  and  availability  of 
programs  to  meet  those  needs?  A.  To  the  greatest  extent 
to  which  my  physical  strength  permitted  me,  and  that  in¬ 
cluded  17  and  18  hours  a  day  six  and  seven  days  a  Week.  I 
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have  been  engaged  in  no  other  activity  other  than  making 
plans,  program,  and  otherwise,  for  television,  FM  and  AM. 

•  •••••*••• 

834  By  Mr.  Jackson : 

Q.  Now,  you  have  previously  stated  that  one  of 
your  principal  activities  has  been  the  study  of  radio  and 
television  needs  of  the  community,  available  programs,  and 
things  of  that  kind. 

In  that  connection,  to  what  extent,  if  at  all,  have  you  con¬ 
sulted  with  the  editor  and  members  of  the  staff  of  The 
Cleveland  Press?  A.  I  have  had  very  many  discussions 
with  the  editor  and  principal  members  of  the  staff  of  The 
Cleveland  Press,  running  back  over  a  period  of  more  than 
18  months,  and  have  had  not  just  one  but  repeated  confer¬ 
ences  with  the  editor,  himself,  and  with  the  principal  mem¬ 
bers  of  the  staff  of  The  Cleveland  Press. 

Q.  To  what  extent,  if  at  all,  did  you  find  the  editor  and 
members  of  the  staff  of  The  Cleveland  Press  willing  to  give 
you  the  benefit  of  their  knowledge  of  local  conditions,  needs, 
and  problems?  A.  I  can  best  answer  that  question,  per¬ 
haps,  by  saying  that  on  no  occasion  has  there  been  any 
reluctance,  expressed  or  implied,  on  the  part  of  any 

835  member  of  the  staff  of  The  Cleveland  Press  to  assist 
me  with  advice,  with  time  and  help. 

Q.  To  what  extent,  if  at  all,  have  you  found  that  assistance 
valuable  in  planning  programs  to  meet  community  needs? 
A.  I  began  to  realize  after  moving  to  Cleveland  that  the 
Cleveland  Press,  through  its  editor  and  members  of  its  staff, 
all  of  whom  had  been  engaged  in  comparable  operation,  that 
is,  available  to  them,  which  we  contemplate  to  do,  over  a 
period  of  a  great  many  years  possessed  an  almost  unlimited 
knowledge  of  Cleveland. 

•  ••••••••• 

836  Q.  Now,  in  the  course  of  your  study  and  investiga¬ 
tion,  to  what  extent,  if  at  all,  did  you  consult  with  rep¬ 
resentative  citizens  of  Cleveland  or  the  Cleveland  metropoli- 
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tan  area,  just  generally?  A.  I  am  conscious  now  of  having 
made  an  effort  to  consult  a  very  large  cross-section  of  civic 
leaders  not  only  in  the  City  of  Cleveland  but  in  the  50-odd 
suburbs  which  combine  to  make  up  Greater  Cleveland. 

Q.  You  have  referred  to  your  personal  activities.  In 
connection  wdth  your  investigation,  did  you  cause  any  sur¬ 
vey  or  work,  however  it  may  be  described,  to  be  done  by 
others  under  your  supervision?  A.  Yes.  Such  a  survey  and 
investigation  has  been  underway  without  interruption  un¬ 
der  my  supervision  and  direction  since,  or,  perhaps,  some¬ 
time  in  February,  1946.  That  survey,  I  should  say,  has  not 
ended.  It  is  continuing  and  will  continue. 

•  •••••*••• 

840  Q.  Mr.  Hanrahan,  I  show  you  a  paper  marked 
Scripps-Howard  32  and  ask  you  whether  it  was  pre¬ 
pared  under  your  direction?  A.  Yes. 

Q.  Is  it  true  and  correct  to  the  best  of  your  knowledge 
and  belief?  A.  Yes. 

Q.  Will  you  please  state  generally  what  it  shows  and 
w’hat  it  is?  A.  It  is  an  illustrative  list  of  members  of  the 
advisory  panel  which  will  assist  Scripps-Howard  in  plan¬ 
ning  and  producing  public  service  programs  for  television, 
for  FM  and  for  AM  in  Cleveland,  Ohio. 

Q.  Will  you  please  describe  briefly  what  will  be  the 
relation  of  this  advisory  panel  to  the  operation  of  the 
Scripps-Howard  radio  stations  in  Cleveland?  A.  First  of 
all,  I  should  say  that  it  is  not  an  advisory  council.  There 
is  ho  expectation  that  the  members  of  the  panel  would  be 
convened  in  a  group  to  consider  any  single  problem  that 
they  might  consult  with  the  management  of  the  station. 
It  is  a  panel  in  the  truer  sense  of  the  word,  where  the  station 
plans  to  seek  advice  from  two  or  three  or  five  members 

841  of  the  panel  whom  the  station  feels  might  be  best 
fitted  by  experience  or  by  their  day-to-day  work  to 

offer  advice  with  regard  to  some  specific  public  service  pro¬ 
gram. 
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Q.  Now,  have  any  meetings  been  had  or  arranged  of  the 
advisory  panel  or  some  of  its  members?  A.  Yes,  there 
has  been  a  meeting  of  some  of  the  members,  and  I  have  had 
individual  discussions  with  a  good  many  members  of  the 
panel. 

846  Q.  Under  the  arrangement  that  you  have  with  The 

847  Cleveland  Press  for  supplying  you  with  the  local 
news  gathered  by  its  staff  and  news  received  from 

the  Scripps-Howard  Statewide  News,  how  promptly  will 
that  news  be  made  available  to  your  stations?  A.  It  will  be 
made  available  to  the  stations  just  as  soon  as  it  reaches  the 
city  desk  of  The  Cleveland  Press,  the  local  newspaper, 
before  it  reaches  any  other  part  of  the  newspaper.  The 
radio  stations  will  maintain  newsmen  of  their  own,  one  of 
whom  at  all  times  will  sit  at  the  desk  with  the  city  editor  of 
The  Cleveland  Press  and  receive  the  news  as  soon  as  the 
city  editor  and  assistant  city  editor  receive  the  news.  The 
news  then  will  be  relayed  to  the  radio  stations  by  direct 
wire  between  the  news  room  of  The  Cleveland  Press  and  the 
radio  stations. 

Q.  Have  you  done  anything  about  obtaining  a  direct  wire 
between  The  Cleveland  Press  newsroom  and  these  radio 
stations?  A.  Oh,  yes,  it  is  installed  now. 

•  ••••••••• 

848  Q.  Mr.  Hanrahan,  directing  your  attention  again 
to  Scripps-Howard  Exhibit  No.  33,  there  are  various 

programs  shown  on  that  exhibit  under  the  title  of  which 
appears  a  red  line.  What  is  the  significance,  if  any,  of  that 
red  line?  A.  The  red  lines  were  put  under  the  program 
titles  in  order  to  illustrate  to  the  Commission  the  programs 
which  Scripps-Howard  Radio  believes  are  public  service 
programs. 

•  ••••••••• 

850  The  Presiding  Officer:  In  other  words,  in  your 
opinion,  the  question  as  to  whether  or  not  a  particular 


58 


program  is  sponsored  or  not  will  not  affect  its  quality  from 
the  standpoint  of  classification  of  public  service  programs ; 
is  that  right? 

The  Witness :  That  is  not  correct.  I  do  not  believe  we  can 
make  any  blanket  answer  to  that  question,  but  we  can 
answer  the  question  relating  to  sponsorship  with  regard  to 
each  individual  program  that  confronts  us.  There  are 
many  programs  which  ought  not  to  be  sponsored,  and  there 
are  many  more  public  service  programs  which  may  be 
sponsored,  not  only  in  my  judgment,  but  I  think  in  the 
judgment  of  the  Blue  Book. 

•  •  •  •  #  •  •  • 

860  Q.  Mr.  Hanrahan,  in  your  program,  what,  if  any, 

!  provision  have  you  made  for  sports  broadcasts? 

A.  The  program  schedule  provides  for  broadcasting  the 
baseball  games  of  the  Cleveland  Indians,  a  professional 
baseball  team,  which  is  a  member  of  the  American  League. 
The  station  also  contemplates  the  broadcasting  of  a  con¬ 
siderable  portion  of  amateur  scholastic  sports,  including 
baseball,  basketball,  and  football.  The  station  also  antici¬ 
pates  the  broadcasting  of  a  good  deal  of  news  concerning 
all  participation  sports,  such  as  golf,  tennis,  boating,  hunt¬ 
ing,  fishing,  and  hiking,  and  as  an  integral  part  of 

861  such  programs,  programs  and  news  of  the  Cleveland 
area  parks  and  the  City  of  Cleveland  Recreation 

Department. 

Q.  Mr.  Hanrahan,  would  your  anticipated  broadcasts  of 
amateur  games  include  some  high  school  games?  A.  Yes, 
it  will  include  high  school  games,  with  an  emphasis,  I  think, 
on  intersectional  high  school  games  in  the  Cleveland  area. 
By1  “  intersectional,  ”  I  mean  East  Cleveland  and  West 
Cleveland,  and  Northeast  and  Southwest,  games  between 
the  larger  high  schools,  both  public  and  Catholic,  in  order 
to  serve  the  greatest  number  of  listeners.  Such  games 
would  be  presented  under  the  arrangements  that  have  been 
made  on  an  unsponsored  basis.  I  might  say  that  most  of 
those  games — in  the  case  of  football,  we  are  coming  into 
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that  season  now — will  be  broadcast  on  Friday  nights  and 
Saturday  afternoons,  some  of  them  at  night  during  the 
week,  Thursday  night,  Saturday  night,  and  so  forth. 

•  •••••••«• 

870  Q.  Mr.  Hanrahan,  I  show  you  a  document  marked 
Scripps-Howard  Exhibit  36  and  ask  you  whether  that 

exhibit  was  prepared  by  you  or  under  your  direction?  A. 
Yes,  it  was. 

Q.  Will  you  state  briefly  what  it  shows,  just  the  character 
of  information.  A.  No.  1,  the  exhibit  shows  programs 
which  the  Scripps-Howard  stations  will  broadcast  and  which 
are  not  listed  in  Exhibit  33,  which  is  a  more  formal  program 
schedule. 

Second,  Exhibit  36  describes  the  definite  arrangements 
that  have  been  made  not  only  for  the  additional  programs  to 
which  I  have  referred,  but  also  for  reference  back  to  Exhibit 
No.  33  and  details  further  definite  arrangements  that  have 
been  made  for  the  programs  enumerated  in  Exhibit  33. 

Q.  Does  Scripps-Howard  Exhibit  36  show  some  additional 
sources  which  you  have  developed?  A.  It  would  exhibit 
some  of  them,  yes. 

•  ••••••••• 

871  Q.  Mr.  Hanrahan,  I  direct  your  attention  to  a 
paper  marked  Scripps-Howard  Exhibit  37  and  ask 

you  whether  that  was  prepared  under  your  direction?  A. 
Yes. 

Q.  Just  state  generally,  without  detail,  what  it  shows. 
A.  It  shows  a  list  of  persons,  men  and  women,  represent¬ 
ing  a  cross-section  of  activity  in  the  Cleveland  area,  club 
activities,  schools,  churches,  political  activities  of  persons 
to  whom  Scripps-Howard  Radio,  Inc.,  has  described  its 
plans  for  broadcasting  facilities  in  Cleveland,  and  of  whom 
Scripps-Howard  Radio  has  asked  help,  assistance,  and  ad¬ 
vice,  and  in  many  cases  with  whom  Scripps-Howard  Radio 
has  made  definite  arrangements  for  programs. 

•  •••••••#* 


60 


890  Q.  Mr.  Hanrahan,  are  you  familiar  with  the  pro¬ 
posed  rate  schedule  of  the  applicant  which  was  intro¬ 
duced  in  the  hearing  as  Scripps-Howard  Exhibit  No.  8? 
A.  Yes. 

Q.  Please  state  what,  if  any  change,  the  applicant  pro¬ 
poses  to  make  in  that  rate  schedule?  A.  As  of  the  time  of 
the  original  hearing  in  this  matter,  Scripps-Howard  pro¬ 
posed  to  operate  its  AM  station  in  Cleveland  with  two  rate 
cards.  One  is  a  national  rate  card,  and  one  is  a  local  rate 
card.  This  applicant  today  proposes  no  change  in  the  struc¬ 
ture  of  the  national  rate  card.  It  does  propose  to  increase 
the  rate  structure  in  the  local  card  by  between  20  and  25 
percent. 

Q.i  Just  at  that  point,  what  is  the  basis  of  the  proposal 
to  increase  the  local  rate  card  between  20  and  25  percent? 
A.  Between  the  time  of  the  original  hearing  in  this  case, 
and  the  present  time,  the  cost  of  operation  of  this  or  any 
other  radio  station  of  which  I  have  any  knowledge,  has 
increased  tremendously.  As  a  matter  of  fact,  it  is  more 
nearly  between  35  and  40  percent  than  the  20  to  25  percent 
by  which  it  is  now  proposed  to  increase  the  local  rates. 

•  **##*•••* 

906  Q.  You  spoke  earlier  in  your  testimony  of  the 
arrangement  existing  between  The  Cleveland  Press 
and  the  Scripps-Howard  Cleveland  radio  stations  for  the 
supply  to  those  stations  of  the  local  newscasts  of  The 
Cleveland  Press  and  the  Scripps-Howard  State  wire  service. 

Please  state  whether  or  not  under  this  arrangement  the 
knowledge  of  local  conditions,  interests,  and  problems 
possessed  by  the  editors  and  the  members  of  the  staff  of  The 
Cleveland  Press  are  being  or  will  be  made  available  to  the 
management  of  the  Scripps-Howard  Radio  Station?  A. 
They  have  been  available  to  the  management  of  the  Scripps- 
Howard  Radio  stations  for  the  last  year  and  a  half.  The 
management  of  the  Scripps-Howard  Radio  station,  in  the 
person  of  myself,  has  taken  advantage  of  frequent  conver¬ 
sations  and  consultations  with  the  editors  of  The  Cleveland 
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Press  and  the  members  of  the  staff  of  The  Cleveland  Press. 
Under  arrangements  already  described,  these  facilities  will 
continue  to  be  available  to  the  Scripps-Howard  stations. 

Q.  Mr.  Hanrahan,  under  this  arrangement  will  the  assist¬ 
ant  from  the  staff  of  The  Cleveland  Press  in  the 

907  respects  you  have  described  be  available  to  your 
stations  only  in  Cleveland?  A.  Yes,  such  has  been 

the  basis  of  my  understanding  with  the  Cleveland  Press. 
*•*•*•***• 

908  Q.  Mr.  Hanrahan,  I  direct  your  attention  to  the 
document  consisting  of  11  pages  which  has  been 

marked  Scripps-Howard  Exhibit  No.  43,  for  identification, 
and  ask  you  whether  that  exhibit  was  prepared  under  your 
direction?  A.  Yes. 

*##**•#••• 

909  The  Presiding  Officer:  I  want  to  ask  a  question 
about  the  publications. 

Is  there  anything  on  here  to  indicate  which  ones  are  con¬ 
nected  with  Scripps-Howard  interests  ? 

The  Witness :  There  is  nothing  there,  sir,  but  I  can  state 
of  my  own  knowledge  that  the  only  one  which  is  connected 
with  Scripps-Howard  is  the  Cleveland  Press  listed  on  page 
3  of  the  exhibit. 

*••••••*#* 

915  Cross-Examination 

*••••#**•• 

943  By  Mr.  Solomon: 

Q.  It  was  stated  in  the  previous  testimony  in  this 
case  that  if  the  application  were  granted  Mr.  Waters  would 
move  to  Cleveland.  Do  you  know  whether  Mr.  Waters  still 
contemplates  moving  to  Cleveland  if  the  application  is 
granted?  A.  I  don’t  think  he  expects  to  move  to  Cleveland 
if  the  application  is  granted.  It  represents  a  simple  change 
of  plans  and  I  will  be  the  general  manager  of  the  station. 


62 


954  By  Mr.  Miller : 

Q.  You  may,  within  the  next  year,  be  transferred  to 
one  of  the  other  stations  of  Scripps-Howard  Radio,  Inc., 
in  Indianapolis,  or  some  other  station,  is  that  right?  A.  I 
think  that  is  possible,  but  I  think  it  is  very  unlikely.  I  should 
like  to  say  in  that  connection,  if  I  may — 

•  *#*•••*** 

955  The  Witness:  (Continuing) — that  I  have  been  as¬ 
sured  by  the  president  of  the  company,  Mr.  Jack 

Howard,  I  may  with  complete  personal  safety  purchase  a 
home  in  Cleveland  and  plan  to  reside  there  permanently, 
which  I  intend  to  do. 

•  *•••••••• 

977  i  Paul  Patterson  was  called  as  a  witness  on  behalf 
of  Scripps-Howard  Radio,  Inc. 

•  •«••••••• 

987  Cross  Examination 

•  ••*•••••• 

989  Mr.  Roberson:  The  third  exhibit,  Exhibit  49,  will 
be  the  trust  agreement. 

The  Witness :  That  is  right.  The  trust  agreement,  with 
certain  actions  taken  in  the  Common  Pleas  Court  of 
Butler  County,  Ohio,  by  which  Robert  P.  Scripps,  Jr., 
and  Charles  E.  Scripps,  who  were  appointed  successor 
trustees  by  their  father,  Robert  P.  Scripps,  who  obtained 
his  authority  from  the  original  trust  agreement,  those  two 
boys,  while  they  were  respectively  in  the  Army  and  Coast 
Guard,  appointed  substitutes  to  act  while  they  were  in  the 
service. 

When  they  returned  from  the  service,  the  substitute 
resigned  and  they  were  reappointed  by  the  Butler  County 
Common  Pleas  Court.  Attached  to  this  trust  agreement  will 
be  copies  of  the  document  which  were  filed  in  the  Butler 
County  Common  Pleas  Court,  and  I  will  sign  an  affidavit 
to  the  effect  that  they  are  true  copies  of  those  documents. 
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990  By  Mr.  Solomon : 

Q.  The  annual  meeting  of  The  E.  W.  Scripps  Com¬ 
pany  is  held  where?  A.  It  is  held  in  Cleveland,  Ohio,  the 
office  of  The  Cleveland  Press. 

996  Can  you  give  an  estimate  as  to  the  amount  of  your 
time  which  you  devote  to  the  affairs  of  this  applicant 

corporation? 

•  ••••••••• 

The  Witness :  Over  the  period  of  a  year  probably  a  total 
of,  as  a  pure  guess,  I  would  say  maybe  a  total  of  20  or  25 
days  of  time.  I  do  not  know. 

•  •••••••*« 

997  Q.  The  ordinary  day  to  day  operations  of  these 
companies  are  not  your  problem,  are  they?  A. 

Certainly  not.  I  have  nothing  to  do  with  the  operating  of 
any  station  or  any  newspaper  or  any  press  association. 
That  is  not  my  business.  Management  is  my  business  and 
policy  is  part  of  my  business.  If  you  do  not  consider  policy 
and  management  important,  than  that  is  something  else. 
•  ••••*•••• 

1003  Q.  What  are  his  activities  in  the  Cleveland  Press 
[referring  to  Charles  E.  Scripps]  ?  A.  Well,  he  is 

not  an  employee  of  the  Cleveland  Press,  he  has  an  office 
there,  but  he  is  a  trustee  of  the  E.  W.  Scripps  trust. 

Q.  Which  is  a  full-time  job,  so  to  speak?  A.  It  seems  to 
occupy  him  day  and  night.  He  is  always  thinking 

1004  about  it. 

Mr.  Solomon:  He  is  also  a  director  of  the  E.  W. 
Scripps  Company. 

The  Witness:  Yes,  and  vice-president  of  the  E.  W. 
Scripps  Company.  I  think  they  keep  him  busy,  Judge. 

Mr.  Solomon:  He  is  the  vice-president  and  director  of 
the  E.  W.  Scripps  Company. 
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By  Mr.  Roberson : 

Q.  Has  he,  prior  to  his  coming  to  Cleveland,  been  em¬ 
ployed  in  any  capacities  by  the  Scripps  Newspaper  inter¬ 
ests?  A.  Why,  he  is  not  employed,  he  is  one  of  the  bosses 
of  the  whole  concern,  he  does  the  employing.  Other  people 
do  not  employ  him,  he  tells  other  people  what  to  do,  not  the 
other  people  tell  him  what  to  do. 


1006  Louis  B.  Seltzer  was  called  as  a  witness  on  behalf 
of  Scripps-Howard  Radio,  Inc. 


Direct  Examination 
By  Mr.  Jackson : 

1007  Q.  When  was  the  Cleveland  Press  founded?  A. 
On  November  2, 1878. 

Q.  Has  it  been  published  continuously  since  that  time? 
A.  Every  day,  except  for  a  period  of  about  30  days 

1008  when,  unfortunately,  we  were  down  with  a  strike. 


Q.  Mr.  Seltzer,  how  many  editions  does  the  Cleveland 
Press  publish  daily?  A.  It  publishes  four  editions,  a  city 
edition  which  is  released  from  our  building  at  10 :30  a.  m., 
a  first,  second  and  third  Home  edition,  a  series  of  three 
Hoihe  editions  going  to  press,  the  first  at  about  11 :30  and 
the  last  a  little  before  3:00  o  ’clock,  and  a  stocks  edition, 
which  is  published  at  3 :50  in  the  afternoon. 

Q.  Does  the  Cleveland  Press  publish  a  Sunday  paper? 
A.  It  does  not. 


1016  Q.  Mr.  Seltzer,  under  the  arrangement  between 
the  Cleveland  Press  management  and  Scripps-How¬ 
ard  radio  stations  in  the  city  of  Cleveland,  to  what  extent, 
if  at  all,  would  the  morgue  of  Cleveland  Press  be  made 
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available  for  use  by  the  Scripps-Howard  radio  stations 
in  Cleveland?  A.  At  any  and  all  times,  for  any 
purpose. 

1017  Q.  For  the  record,  will  you  state  briefly  what  is 
meant  by  a  “morgue”  in  newspaper  terms?  A.  In 

journalistic  colloquialism  a  morgue  is  really  a  library  in 
which  are  filed  a  considerable  quantity  of  biographical  and 
historical  matter,  pictures,  so-called  metal  which  are  the 
zincs  from  which  pictures  are  published  in  the  newspapers, 
and  all  other  material  which  a  newspaper  believes  it  will 
have  use  for  at  some  time  in  the  future  or  which  may  be 
used  as  a  means  of  refreshing  the  memory  of  members  of 
its  editorial  organization. 

Q.  In  the  field  of  news,  state  whether  or  not  a  morgue 
of  a  long-established  paper  is  valuable  or  otherwise?  A.  A 
morgue  such  as  the  Cleveland  Press,  for  example,  maintains 
is  irreplaceable  and  its  value  to  our  institution  is  literally 
incalculable.  I  can  cite  as  an  example,  if  I  may  be  per¬ 
mitted  to  do  so,  the  Newspaper  Enterprise  Association, 
which  is  a  Scripps-Howard  organization,  some  25  years 
ago  I  think  experienced  a  rather  disastrous  fire  which  re¬ 
sulted  in,  among  other  things,  the  destruction  of  the  NEA’s 
morgue,  and  I  do  not  believe  that  the  NEA  has  completely 
reestablished  or  recovered  that  morgue  even  a  quarter  of  a 
century  since. 

•  •••*••*#• 

But  a  morgue  in  a  newspaper  office  is  one  of  the  great 

1018  indispensables  and  one  of  those  research  and  inform¬ 
ation  reservoirs  which  are  irreplaceable.  They  rep¬ 
resent  the  full  time  effort,  in  our  case,  for  example,  of  four 
persons  every  day  of  the  year  clipping,  reading  and  filing 
material  that  reporters  and  editors  furnish  them. 

•  ••••••••• 

1020  Q.  Mr.  Seltzer,  could  you  estimate  the  average 
number  of  columns  of  local  news  and  local  features 
which  are  carried  by  the  Cleveland  Press  at  the  present 
time?  A.  Approximately  96  columns. 
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Q.  Mr.  Seltzer,  is  the  Cleveland  Press  predominately  a 
local  newspaper,  or  otherwise?  A.  It  is  probably  the  most 
predominantly  local  newspaper  published  in  any  large  city 
in  the  United  States  of  America. 

Q.  How’  does  the  volume  of  local  news  and  local  features 
carried  by  the  Cleveland  Press  compare  with  the  volume  of 
similar  new’s  and  features  carried  by  other  Cleve- 

1021  land  newspapers?  A.  The  percentage  of  local  news 
carried  by  the  Cleveland  Press  substantially  exceeds 

that  carried  by  either  the  News  or  the  Plain  Dealer.  Some 
time  in  June  of  this  year  Mr.  Norman  Shawr,  our  managing 
editor,  made  a  detailed  examination  of  the  volume  of  local 
new’s  carried  by  the  three  principal  daily  papers,  that  is, 
the  Plain  Dealer,  the  New’s  and  Press.  The  Plain  Dealer  is 
a  nioming  newspaper  and  the  other  two  are  afternoon  news¬ 
papers.  If  my  recollection  is  correct,  the  number  of  inches 
of  local  news,  that  is,  exclusive  of  departments,  exclusive, 
fo^  example,  of  the  sports  department,  of  the  women’s  de¬ 
partment,  of  the  financial  pages  and  of  course,  the  editorial 
pages,  and  the  standard  departmental  features,  and  if  my 
recollection  is  correct,  the  result  was  that  the  Cleveland 
Press  had  384  inches  of  space  devoted  exclusively  to  local 
news,  and  that  the  Plain  Dealer  and  Cleveland  News  had 
255  inches. 

Q.  That  is  each?  A.  Each. 

Q.  The  Plain  Dealer  and  the  News?  A.  That  is  right. 

Q.  Mr.  Seltzer,  approximately  how  many  members  of 
the  Cleveland  Press  staff  devote  all  or  a  substantial  part 
of  their  time  to  gathering,  preparing  and  editing  local  news  ? 

•  •••••#••• 

1022  A.  About  161  people  in  our  editorial  department, 
and  I  would  say  devoted  exclusively  to  the  develop¬ 
ment  of  local  news  there  are  in  the  neighborhood  of  65 
or  68  people. 

Q.  How  does  that  compare  with  the  staffs  of  other  Cleve¬ 
land  newspapers,  as  to  the  number  devoted  exclusively  to 
gathering  and  processing  local  news?  A.  Substantially 
greater. 
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Q.  State  if  you  can  the  approximate  annual  expenditure 
of  the  Cleveland  Press  for  gathering  and  processing  local 
news.  A.  In  the  neighborhood  of  a  million  dollars  a  year. 

*•*•*•***■* 

1023  Q.  To  what  extent,  if  at  all,  does  the  Cleveland 
Press  maintain  experts-  who  specialize  in  various 

fields?  Just  state  generally.  A.  May  I  just  preface 
that  by  suggesting  the  editorial  concept  that  underlies  this  ? 

Q.  Very  well.  A.  It  is  the  opinion  of  the  management, 
the  editorial  management  of  the  Cleveland  Press  that  to 
be  a  successful  newspaper  in  these  modern  complicated  days 
requires  a  journalistic  specialization  in  at  least  the  major 
aspects  of  community  life,  and  for  that  reason  the  Cleve¬ 
land  Press  maintains  a  very  large  number  of  specialists, 
and  men  and  women  alike,  and  those  specialists  are 

1024  assigned  for  virtually  full  time  on  a  given  aspect  of 
community  life.  For  example,  John  W.  Love  does 

nothing  but  cover  business  and  business  economy. 

David  Dietz  does  nothing  but  cover  science  and  related 
matters.  Bertha  Wellman,  who  is  an  extremely  talented 
woman,  does  nothing  but  cover  the  industrial  factories  and 
technological  activities  of  our  community.  Theodore  And- 
rika,  since  our  community  is  largely  a  cosmopolitan  com¬ 
munity,  devotes  his  time  exclusively  to  the  problem  of  re¬ 
flecting  the  aspirations  and  examining  and  comprehending 
and  transmitting  to  the  columns  of  our  newspaper  the  gen¬ 
eral  problems  of  the  cosmopolitan  groups  in  our  community. 
I  could  enumerate,  I  believe,  to  the  extent  of  perhaps  I  would 
say  in  the  neighborhood  of  40  or  more  men  and  women  on 
our  newspaper  staff  who  specialize  either  full  time  or  sub¬ 
stantially  full  time  on  these  so-called  special  areas  of  our 
community’s  life. 

Q.  I  forgot  one  question  that  goes  back  that  I  would 
like  to  ask  you.  Does  the  Cleveland  Press  maintain  news 
coverage  24  hours  a  day  seven  days  a  week?  A.  It  does. 

By  the  way,  Mr.  Jackson,  I  neglected  to  say  that  by  a  kind 
of  an  interesting  coincidence  Mr.  Andrika  at  the  very  mo- 
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ment  probably  that  I  am  in  this  room  is  debarking  from  a 
liner  from  Europe,  having  made  his  14th  or  15th  annual 
visit  or  pilgrimmage  to  Europe.  When  Mr.  Andrika  is 
in  Cleveland,  which  is  about  nine  months  a  year,  he 
1025  does  the  job  which  I  have  outlined  in  my  answer  to 
1  your  question,  but  about  three  or  four  months  of 
each  year  Mr.  Andrika  returns  to  the  European  homelands 
of  the  various  groups  within  our  population,  visits  those 
places  from  which  a  large  part  of  Cleveland’s  population 
came,  and  reports  on  the  social,  economic,  political  and  just 
general  ordinary  conditions  which  exist  there,  and  takes 
with  him  each  year  a  considerable  number  of  messages  from 
the  people  of  Cleveland,  the  sons  or  grandsons  or  great- 
grandsons  and  relatives  of  the  Cleveland  people  back  to 
Europe,  and  in  return,  when  he  comes  back,  has  a  consider¬ 
able  number  of  messages  from  them.  This  time  Mr.  Andrika, 
as  has  been  his  custom  for  10  years,  has  taken  a  technicolor 
camera  with  him.  Last  year  he  developed  a  movie  which 
was  called  “Ribbons  and  Ruins”,  which  shows  the  effect 
of  the  war  on  Europe.  It  was  shown  to  approximately  400,- 
000  people  in  the  Greater  Cleveland  area. 

This  year  he  has  concentrated  on  taking  moving  pictures 
of  the  children  of  Europe,  to  indicate  the  effects  of  malnu¬ 
trition  and  emotional  tensions  that  occurred  during  the  pe¬ 
riod  of  the  war  and  after  the  war,  and  that  movie  will  be 
prepared  and  shown,  we  think  to  an  equal  number  of  people. 
*•*••*•*•• 

1027  Q.  Now,  if  you  haven’t  covered  it,  will  you  state 
whether,  and  if  so,  to  what  extent  these  editors  and 
experts  act  in  a  reportorial  capacity  with  respect  to  the 
fields  in  which  they  specialize?  A.  In  order  to  do  that, 
I  think  it  would  be  best  to  take  a  specific  example. 

Take  the  case  of  Tom  Boardman,  who  is  the  labor  editor 
of  our  newspaper.  Tom  Boardman  spends  all  of  his  time 
in  reportorial  work.  That  is  the  business  of  making  the 
necessary  contacts,  visiting  established  news  sources,  or 
those  that  he  himself  establishes,  checking  out  tips  on  in- 
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formation,  visiting  with  the  representatives  of  labor  organi¬ 
zations  or  representatives  of  management  in  labor  difficul¬ 
ties  or  controversies,  and  in  pursuance  of  his  special  obli¬ 
gations  of  covering  the  labor  field  for  the  Cleveland  Press 
devotes  virtually  all  of  his  time,  full  time  to  the  one  pur¬ 
pose  of  making  himself  the  expert  in  the  field  of  labor  ac¬ 
tivity  in  Cleveland,  and  I  think  he  does  a  conspicuously  no¬ 
table  job. 

Q.  Would  that  be  typical  of  the  way  in  which  the  experts 
or  editors  in  the  particular  fields  would  familiarize  them¬ 
selves  with  the  problems  of  interest  in  those  fields? 

1028  A.  I  think  you  can  reasonably  take  this  example  of 
Tom  Boardman  and  multiply  it  by  all  of  the  names 

which  appear  on  this  list  which  has  been  offered  by  you 
as  an  exhibit. 

***•**#*•• 

Q.  To  what  extent  are  the  editors  and  experts  in  the 
specialized  fields  shown  on  Exhibit  51  assisted  by  an  ex¬ 
pert  staff  not  shown  on  the  exhibit?  A.  I  might  refresh  my 
recollection  a  little  bit  on  that.  Well,  the  sports  editor  of 
the  Cleveland  Press  is  assisted  by  about  10  or  11  associates. 
For  example,  Mr.  Lewis  is  the  sports  editor  of  our  paper. 
He  has  as  one  assistant  Mr.  Jack  Clowser  who  is  the  foot¬ 
ball  authority  of  our  paper,  football  and  track  authority 
of  our  paper,  and  Mr.  Frank  Gibbons,  who  is  our  baseball 
expert,  Henry  Andrews,  who  is  our  fight  expert. 

Q.  Without  going  into  complete  detail,  do  you  have  ex¬ 
perts  in  fields  such  as  golf,  bowling,  tennis,  and  so  forth  ?. 
A.  In  every  aspect  of  the  sports  life  of  our  community  we 
have  in  our  sports  department  a  man  or  woman.  We  have 
one  woman  in  our  sports  department.  They  are  authorities 
in  those  respective  fields.  I  would  mention  Morris  Acker¬ 
man,  who  is  acknowledgedly  one  of  the  foremost  outdoor 
authorities  in  the  country  and  who  was  formerly  president 
of  the  Outdoor  Writers  Association  in  the  United 

1029  States. 

Q.  Does  that  cover,  for  instance,  local  schools  and 
college  sports?  A.  Yes. 
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Q.  Mr.  Seltzer,  in  addition  to  the  editors  and  experts 
shown  on  Scripps-Howrard  Exhibit  51  and  their  staffs  which 
you  have  just  referred  to  in  your  testimony,  to  what  extent, 
if  at  all,  does  the  Cleveland  Press  have  local  reporters,  that 
is,  reporters  engaged  in  gathering  local  news?  A.  Apart 
from  this  list,  and  the  staffs,  on  general  assignment  work, 
that  is  without  a  special  assignment  such  as  appears  on 
this  list,  we  have  in  the  neighborhood  I  think  of  about  28 
or  30  people  wTho  do  nothing  but  general  assignment  work. 

Q.  "What  I  am  getting  at,  do  you  have  local  reporters  such 
as  police  reporters  and  v'hat  not,  who  are  not  comprehended 
in  this  list  on  Exhibit  51  and  the  staffs  of  those  particular 
experts?  A.  I  misunderstood  you,  Mr.  Jackson.  The  thing 
I  gave  you  w*as  the  general  assignment  force  that  operates 
out  of  the  office.  When  you  add  to  that  staff  the  City  Hall 
reporter,  the  police  reporter,  the  federal  reporter,  and 
others  in  the  community,  it  rims  in  the  neighborhood  of 
about  55  or  60. 

Q.  Those  are  full  time  local  reporters  ?  A.  Yes,  they  are. 

Q.  Do  you  have  any  part  time  local  reporters?  A. 
1030  We  have  some  part  time  reporters.  They  are  high 
school  and  college  boys,  and  in  the  suburbs  we  have 
got  men  and  women  wdio  keep  us  posted  and  cover  events 
of  interest  in  those  areas. 

Q.  Are  they  paid  by  the  Cleveland  Press  ?  A.  Yes,  they 
are. 

Q.  I  think  you  said  that  they  included  part  time  re¬ 
porters  in  the  colleges  and  high  schools  ?  A.  That  is  right. 

Q.  Now,  I  believe  you  spoke  of  general  assignment  re¬ 
porters.  Are  some  of  the  local  reporters  assigned  to  special 
fields,  such  as  police  courts?  A.  Yes.  At  our  police  station 
in  Cleveland  we  have  four  men  on  duty  during  the  span  of 
hours  immediately  preceding  and  during  our  publishing 
hours,  and  then  we  have  a  kind  of  skeleton  coverage  for 
those  hours  during  which  we  are  not  publishing,  in  order 
to  maintain  a  24-hour  round  the  clock  vigil. 

Q.  Mr.  Seltzer,  to  what  extent,  if  at  all,  do  these  editors 
and  specialists  in  local  fields  and  the  local  reporters  have 
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established  personal  contacts  and  news  sources  in  their  re¬ 
spective  fields?  A.  Every  one  of  them.  They  have  a  great 
many  of  them.  As  a  matter  of  fact,  not  only  is  the  success 
of  a  man  determined  by  his  reportorial  skill  and  his  ability 
to  write,  but  it  is  also  measured  by  his  ability  to 

1031  establish  news  sources,  sources  from  which  he  gathers 
news,  and  to  the  extent  that  a  man  is  able  to  extend 

his  area  of  acquaintances  and  thus  extend  the  area  from 
which  he  gathers  news,  he  makes  himself  increasingly  more 
successful  as  a  newspaper  man  or  newspaper  woman. 
***•***••• 

Q.  Assuming  a  news  organization  for  a  radio  station  or 
a  newspaper  were  starting  from  scratch,  how  long  would  it 
take,  in  your  opinion,  to  develop  comparable  news  contacts 
and  comparable  news  sources?  A.  Comparable  to  those 
which  I  have  described? 

Q.  Comparable  to  those  which  you  have  described  for 
the  Cleveland  Press  organization?  A.  It  would  be  my  opin¬ 
ion  that  to  develop  comparable  news  sources,  a  comparable 
organization,  comparable  contacts  to  those  which  the  Cleve¬ 
land  Press  now  has,  would  take  the  minimum  of  20 

1032  years. 

Q.  Mr.  Seltzer,  to  what  extent,  if  at  all,  does  the 
work  of  the  editors,  specialists  and  reporters  of  the  Cleve¬ 
land  Press  staff  who  deal  with  local  news  and  local  prob¬ 
lems  bring  the  knowledge  of  and  contact  with  the  various 
interests,  problems  and  aspirations  of  the  people  of  the  local 
community?  A.  One  of  the  fundamental  concepts  of  our 
newspaper  is  to  as  accurately  as  we  can  reflect  the  aspira¬ 
tions,  the  wishes  and  the  interests  of  the  general  metropoli¬ 
tan  community  which  our  newspaper  largely  serves,  and  to 
that  end  everybody  employed  by  our  newspaper  is  alert  and 
vigilant  to  all  of  these  matters  implied  in  your  question.  We 
search  out,  we  discuss,  we  make  ourselves  aware  of  all  of 
these  problems  which  have  to  do  with  the  forward  move¬ 
ment  of  our  community.  We  have  a  simple  philosophy  and 
that  philosophy  is  that  since  we  are  sustained  in  business 
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by  the  people  of  Greater  Cleveland  the  least  we  can  do  in 
return  is,  as  vigorously  and  as  honestly  as  we  can,  to  rep¬ 
resent  truly  the  interests  of  those  people,  and  that  is  more 
particularly  true  since  by  the  grace  of  fortune  it  happens 
to  be  my  home  community. 

Q.  Mr.  Seltzer,  vrhat  I  wanted  was  a  little  along  the  same 
line,  but  more  to  the  point  that  I  had  in  mind.  Is  it  accu¬ 
rate  to  say  that  the  daily  work  of  these  men,  as  part  of 
their  work,  brings  them  knowledge  of  these  problems  in 
various  segments  of  the  community  and  contact  with  the 
people  who  have  those  problems,  and  are  desirous  of  solv¬ 
ing  them  in  various  vrays?  A.  That  is  precisely  the 
case. 

1033  Q.  Now,  Mr.  Seltzer,  in  your  opinion,  how  does  the 
extent  to  which  the  work  of  these  editors,  experts 
and  reporters  of  the  Cleveland  Press  staff,  or  perhaps  it 
might  be  any  newspaper  staff,  give  them  knowledge?  What 
I  want  to  know  is  the  extent  to  which  that  work  gives  them 
knowledge  of  and  contact  with  various  groups,  problems 
and  interest  in  the  community,  compared  with  the  extent 
to  which  a  like  knowledge  of  those  things  is  acquired 
through  daily  work  in  other  occupations?  A.  I  believe,  Mr. 
Jackson,  that  in  no  other  profession,  in  no  other  craft,  in 
no  other  human  activity,  as  a  matter  of  fact,  outside  of  the 
newspaper  business  are  the  men  and  women  who  participate 
in  it  given  such  an  opportunity  to  understand,  contact,  com¬ 
prehend,  articulate,  examine,  live  with  the  problems  of  a 
community  as  a  newspaper.  I  do  not  believe  that  there  is 
any  profession,  I  do  not  believe  the  legal  profession,  if  you 
will  forgive  me,  or  government  offices,  or  any  other  agency 
in  American  life,  has  the  same  opportunity,  the  manifold 
opportunity  of  newspaper  men  and  women  to  examine  the 
daily  total,  aggregate  life  of  a  community,  and  that  is  true 
of  each  individual.  Each  individual  on  the  newspaper  has 
considerably  more  opportunity  for  more  contacts  in  more 
ways  with  more  people  and  more  problems  than  any 


73 


1034  professional  activity  elsewhere  with  which  I  am  fa¬ 
miliar. 

1036  Q.  Now,  you  have  already  described  the  provisions 
that  you  have  on  the  Cleveland  Press  staff  with  re¬ 
spect  to  the  nationality  groups  of  European  origin.  State 
whether  or  not  you  have  any  similar  provision  on  the  Cleve¬ 
land  Press  staff  for  dealing  with  interests  and  problems  of 
the  Negro  population.  A.  Generally  speaking,  our  newspa¬ 
per  is  interested  in  and  sympathetic  to  the  problems  of  the 
Negro  people  and  to  that  end  I  am  assuming  that  all  of 
us  have  that  sympathetic  regard,  but  specifically  we  have 
one  man  who  devotes  at  least  half  of  his  time  exclusively 
to  the  Negro  community  and  its  problems  and  its  aspira¬ 
tions  and  reflects  that  in  the  columns  of  our  newspaper. 
That  man  is  Robert  Stafford,  who  is  a  white  man,  and  also 
we  have  on  our  staff  a  Negro  reporter  whose  name  is  George 
Moore.  George  Moore,  although  a  Negro,  is  a  general  as¬ 
signment  reporter  and  may  be  assigned  on  a  given  day  to 
cover  a  situation  dealing  with  white  people  equally  as  quick¬ 
ly  as  a  situation  dealing  with  Negro  people.  But  in  the 
main,  George  Moore  cooperates  with  Bob  Stafford,  in  an 
appreciation  of  and  understanding  of  the  Negro  problem 
in  our  community. 

Q.  To  what  extend,  if  at  all,  does  the  Cleveland  Press 
staff  organization  make  provision  in  any  way  other  than 
you  have  mentioned  for  public  services  to  the  corn- 

1037  munity?  A.  Well,  we  have  a  public  service  depart¬ 
ment  headed  by  Mr.  Charles  Schneider,  who  is  a 

newspaper  man  of  many  years’  experience,  who  has  a  kind 
of  a  gift  for  public  service  and  promotional  activity.  Mr. 
Schneider’s  sole  function  with  the  cooperation  of  five  peo¬ 
ple  in  his  department,  is  to  do  those  things  for  our  com¬ 
munity  designed  to  help  people,  to  facilitate  the  solution  of 
problems  that  perplex  the  community,  and  to  do  the  human 
things.  We  have  a  pattern  of  sympathetic  concern  on  our 
part  for  the  people.  The  slogan  on  our  paper,  as  a  matter 
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of  fact,  is  “The  paper  that  serves  its  readers”,  and  to  that 
end  we  have  developed  a  considerable  number  of  such  ser¬ 
vices,  a  number  that  I  am  afraid  would  be  so  time-consum¬ 
ing  as  to  worry  people  if  I  tried  to  enumerate  all  of  them. 

*•*#*•*••• 

1042  Q.  Now,  Mr.  Seltzer,  under  the  arrangement  be¬ 
tween  the  Cleveland  Press  and  the  management  of 

the  Scripps-Howard  Radio  stations,  to  what  extent  will  the 
knowledge  of  local  conditions,  interest,  and  problems  pos¬ 
sessed  by  editors  and  experts  of  the  Cleveland  Press  in 
their  specialized  fields,  and  by  members  of  the  local  staff 
of  The  Cleveland  Press  generally  be  made  available  to  the 
management  of  the  Scripps-Howard  stations  in  planning 
and  preparing  programs  of  a  local  interest  and  community 
service?  A.  To  the  utmost  of  our  ability  to  render  those  ser¬ 
vices  and  to  make  those  services,  that  advice,  and  counsel 
available. 

Q.  Does  that  include  assistance  in  preparing  and 

1043  planning  programs?  A.  It  includes  every  kind  of 
assistance  we  can  give,  assistance  in  the  preparation 

and  planning  of  a  public  service  or  program,  or  in  any  other 
respect  that  we  can  help  to  make  the  AM  station  an  out¬ 
standing  success  as  a  public  service  institution. 

Q.  Would  The  Cleveland  Press  permit  the  members  of 
its  staff  to  render  like  services  to  any  or  all  other  radio  sta¬ 
tions  which  exist  or  may  be  constructed  in  Cleveland?  A. 
It  would  not. 

***•*•**•• 

1048  The  Presiding  Officer:  Are  you  going  to  have 
any  personal  participation  in  an  advisory  capacity, 

1  or  otherwise,  in  the  building  of  the  programs  of  the 

1049  station? 

The  Witness :  Of  course,  I  will  make  myself  avail¬ 
able  in  whatever  I  know  about  the  Greater  Cleveland  Com¬ 
munity  at  any  time  that  Mr.  Hanrahan,  or  his  associates, 
wish  it,  but  Mr.  Hanrahan  has  created  a  panel  in  Greater 
Cleveland  composed,  as  I  understand  it,  of  about  30  or  40 


75 


citizens  of  Greater  Cleveland,  upon  which  I  have  agreed  to 
serve,  and  to  that  extent,  as  well  as  my  professional  knowl¬ 
edge,  I  will  make  myself  available  to  him  at  all  times  on  any 
matter  than  he  wishes  to  discuss,  or  advise  or  counsel  with 
me  about. 

•  •  *  #  *  •  •  •  *  • 

By  Mr.  Jackson : 

Q.  Mr.  Seltzer,  in  your  opinion,  would  the  presidency  of 
the  Cleveland  Welfare  Federation  enable  you  to  make  a 
contribution  in  assisting  the  management  in  planning  pub¬ 
lic  service  programs  dealing  with  the  philanthropies  that 
are  administered  by  that  Federation!  A.  My  answer,  Mr. 
Jackson,  would  be  “yes.”  I  believe  as  editor  of  The  Cleve¬ 
land  Press  that  the  knowledge  acquired  as  president 
1050  of  the  Cleveland  Welfare  Federation  makes  me  more 
intimately  familiar  with  the  charitable,  social,  health, 
and  welfare  problems  of  the  community,  and  if  in  my  opin¬ 
ion  and  judgment  it  brings  value  to  me  as  editor  of  The 
Cleveland  Press,  on  that  basis  I  assume  it  would  be  valu¬ 
able  to  Mr.  Hanrahan. 

By  Mr.  Jackson : 

Q.  Going  a  step  further,  assuming  it  was  desired  to  ar¬ 
range  programs  to  which  these  various  agencies  would  con¬ 
tribute,  would  your  presidency  of  the  Federation  enable 
you  to  be  of  any  assistance  in  arranging  for  that  coopera¬ 
tion  ?  A.  If  I  felt  it  was  consistent  with  good  taste,  I  would, 
but  I  would  want  it  conditioned  upon  whether  or  not  it  was 
the  proper  function  of  an  editor  who  was  the  president  to 
make — 

Q.  (Interposing)  I  am  assuming  it  is  in  good  taste  to  pro¬ 
mote  those  activities  among  the  people  in  Cleveland.  A.  • 
On  that  basis  I  would  say  *  ‘  yes.  ’ ’ 

Q.  Assuming  it  were  the  desire  to  present  a  series  of  pro¬ 
grams  which  would  keep  the  community  continually  con¬ 
scious  of  the  value  of  the  Red  Cross  as  distinguished  from 
the  spasmodic  interest  and  knowledge  in  fund  campaigns, 
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would  your  position  as  trustee  of  the  American  Red  Cross 
enable  you  to  make  a  contribution  in  arranging  a  program 
which  would  promote,  in  the  minds  of  the  public,  the  value 
of  the  Red  Cross  service?  A.  I  would  be  compelled  to  give 
you  the  same  answer,  Mr.  Jackson.  As  a  newspaper 
1051  editor,  I  think  it  is  of  great  value  and  accomplishes 
that  purpose  in  my  relation  with  The  Cleveland 
Press,  and  therefore  presentably  it  could  be  extended  to  the 
radio  stations. 

Q.  Would  your  answer  be  the  same  with  respect  to  a 
situation  where  the  management  of  the  station  desired  to 
promote  or  to  produce  a  series  of  programs  in  the  interest 
of  the  Boy  Scouts,  or  something  of  that  kind?  A.  Yes,  sir. 

1053  Q.  Directing  your  attention  again  to  Scripps-How- 
i  ard  Exhibit  44,  please  state  whether  Director  George 

B.  Parker  ever  lived  in  Cleveland,  and,  if  so,  when?  A. 

'  Mr.  Parker  was  editor  of  The  Cleveland  Press  for 

1054  the  two-year  period  beginning  in  1920. 

Q.  And  he  resided  in  Cleveland?  A.  He  not  only 
resided  in  Cleveland  during  the  period  he  vras  editor  of  The 
Cleveland  Press,  but  at  that  time  some  part  of  the  Scripps- 
Howard  general  management  was  headquartered  in  Cleve¬ 
land.  He  lived  in  Cleveland  for  some  period  of  time  after 
he  was  elevated  to  the  general  management  of  the  Scripps- 
Howard  newspapers,  and  I  cannot  recall  just  how  long  a 
period  of  time  that  covered. 

Q.  To  what  extent,  if  at  all,  has  the  director,  George  B. 
Parker,  maintained  familiarity  with  Cleveland  since  he 
ceased  to  reside  in  Cleveland?  A.  Mr.  Parker  has  main¬ 
tained  a  continuing  and  uninterrupted  interest  in  Cleveland, 
and  probably  about  as  much  as  anybody  else  in  the  general 
management  of  the  Scripps-Howard  newspapers,  or  more 
in  fact.  He  keeps  his  finger  on  the  Cleveland  Press. 

I  talk  to  him  quite  often,  receive  letters  from  him,  and  if 
I  can  be  spared  the  time  from  this  hearing  it  is  my  intention 
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to  talk  with  him  this  afternoon  or  tomorrow  and  do  a  little 
pleasant  reminiscing  with  him. 

Q.  Referring  again  to  Scripps-Howard  Exhibit  44,  I  di¬ 
rect  your  attention  to  the  name  of  John  H.  Sorrells  shown 
as  director  of  the  E.  W.  Scripps  Company,  and  I  will  ask 
you  whether,  if  you  know,  Mr.  Sorrells  ever  lived  in 
1055  Cleveland.  A.  Mr.  Sorrells,  I  think  in  1924  or  1925 
or  1926,  if  I  am  not  mistaken,  was  both  city  editor 
and  managing  editor  of  The  Cleveland  Press,  before  he  left 
Cleveland  and  became  associated  with  our  Memphis  paper, 
and  then  became  editor  of  the  Fort  Worth  Press,  and  then 
became  general  manager  of  the  Scripps-Howard  newspa¬ 
pers,  and  he  is  actively  interested  in  Cleveland. 

Q.  Perhaps  your  last  statement  covers  it,  but  I  wanted 
to  ask  you  to  what  extent,  if  at  all,  does  Mr.  Sorrells  main¬ 
tain  familiarity  with  Cleveland  since  he  ceased  connection 
with  the  paper?  A.  Without  interruption. 

Q.  Referring  again  to  Scripps-Howard  Exhibit  44,  state, 
if  you  know,  whether  Director  R.  A.  Huber  ever  lived  in 
Cleveland,  or  elsewhere  in  Ohio?  A.  Mr.  Huber  was  busi¬ 
ness  manager  of  The  Cleveland  Press,  and  it  was  my  priv¬ 
ilege  to  work  with  him  for  a  number  of  years  until  he  left 
Cleveland  to  become  business  manager  of  the  New  York 
World  Telegram,  and  subsequently  the  general  manager  of 
the  Scripps-Howard  newspapers,  and  he,  too,  has  main¬ 
tained  a  very  active  interest  in  Cleveland  because  he  has, 
I  think,  a  sister  or  a  brother  who  lives  in  Akron  and  he  has 
relatives  who  live  in  Cleveland  and  comes  out  frequently  to 
visit  them. 

***•••••*• 

1057  Louis  B.  Seltzer  resumed  the  stand  and  was  ex¬ 
amined  and  testified  further  as  follows : 

Cross  Examination 

By  Mr.  McLaughlin : 
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1064  Q.  Assuming  that  the  Scripps-Howard  Radio  Com¬ 
pany  does  not  receive  the  license  for  an  AM  broad¬ 
casting  station,  would  you  make  your  staff  available  to  the 
Cleveland  Broadcasting  Company  in  the  event  it  were  the 
successful  applicant  for  that  channel  in  respect  of  consul¬ 
tations  in  the  projects  of  the  nature  mentioned  in  Exhibits 
52  and  53?  A.  My  answer  to  that  question  would  be  this: 
I  would  not  in  the  degree  that  we  are  proposing  in  this 
situation,  no.  The  answer  is  no,  but  nevertheless,  I  would 
do  what  we  are  doing  today  with  respect  to  WGAR,  WTAM, 

WHK  and  WJW,  or  any  other  existing  stations 

1065  whenever  the  managers  or  the  operators  of  those 
stations  called  me  on  the  telephone  or  wished  to  con¬ 
sult  with  any  member  of  our  staff  about  any  matter  that 
is  in  the  public  interest  in  the  community.  They  call  me  to 
the  extent  of  getting  that  information,  and  when  we  are 
able  to  do  it,  we  do  it,  but  the  things  we  are  discussing  to¬ 
day,  I  think  is  quite  a  different  matter.  That  is  because  I 
am  proposing  to  make  available  to  the  utmost,  to  the  very 
last  manpower  of  energy  or  thought,  everything  that  the 
Cleveland  Press  has  to  offer  to  WEWS.  I  would  not  go 
that  far,  or  anything  approaching  that  far,  with  a  station 
which  was  unrelated  financially,  or  independent  of  the 
Scripps-Howard  organization.  I  would  go  to  the  degree  of 
public  interest  dictated,  and  I  would  cooperate  with  any 
station  as  we  are  already  doing,  and  you  can  obtain  the 
testimony  of  existing  stations  to  that  effect,  and  contact 
them  with  respect  to  the  practice  that  already  prevails. 

Q.  You  would  consider  what  you  would  do  in  respect  to 
these  public  service  programs  to  be  less  in  the  event  the 
Cleveland  Broadcasting,  or  WTAM,  or  any  other  broad¬ 
casting  company  applied  to  you,  than  you  do  for  the  Scripps- 
Howard  station,  is  that  the  sum  and  substance  of  it?  A.  The 
sum  and  substance  of  what  I  am  trying  to  say  to  you  is 
this :  The  Cleveland  Press  today  believes  that  on  its  own, 
and  as  a  journal  distinctly  a  journalistic  institution, 

1066  it  is  capable  of  doing  great  public  service  without 
extending  it  to  any  existing  radio  station,  but  if 
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WEWS  is  successful  in  getting  this  AM  license,  we  at  the 
Cleveland  Press  will  make  available  to  it,  all  of  our  ex¬ 
perience  and  all  of  our  information  in  the  event  they  wish 
to  go  into  the  same  area  of  public  service  in  which  we  have 
been  engaged  for  a  quarter  of  a  century,  or  more. 

Q.  Can  we  put  that  this  way :  Bearing  in  mind  that  these 
projects  which  we  are  speaking  about  are  public  service 
projects,  and  are  done  for  what  you  have  called  the  1 ‘  pri¬ 
mary  benefit  of  the  people  of  Cleveland,  you  would  render 
a  lesser  service  to  any  of  the  existing  radio  stations,  or 
Cleveland  Broadcasting,  Incorporated,  to  further  that  pub¬ 
lic  interest,  than  you  would  to  your  own  radio  company? 
A.  That  is  one  way  of  putting  it.  That  is  not  my  way  of 
putting  it.  I  say,  and  I  repeat,  that  John  Patt,  who  is  the 
manager  of  WGAR,  and  if  he  has  an  impulse  towards  pub¬ 
lic  service,  he  does  not  hesitate  in  the  least  at  any  hour  of 
the  day  or  the  night  to  call  on  me  with  respect  to  some  pub¬ 
lic  service  matter  which  interests  him.  I  make  available  to 
him  whatever  I  can  in  that  respect,  and  I  would  do  the  same 
identical  thing  should  the  Cleveland  Broadcasting  Company 
obtain  a  license  to  operate  an  AM  station  in  Greater  Cleve¬ 
land.  The  degree  of  my  willingness  as  the  editorial  head  of 
the  Cleveland  Press  to  make  everything  available,  is  the 
degree  of  difference  between  what  you  are  stating 
1067  and  what  I  am  stating. 

Q.  Let  us  pursue  that  for  just  a  moment  briefly. 
I  take  it  that  your  departmental  heads,  such  as  John  Love 
on  business  and  economics,  Andrica  on  the  nationality 
groups,  your  man  on  labor,  and  others  enumerated  in 
Scripps-Howard  Exhibit  No.  51,  would  be  available  for  con¬ 
sultation  to  any  qualified  Clevelander,  including  radio  sta¬ 
tion  managements,  wouldn’t  they?  A.  Not  only  the  individ¬ 
ual  and  institutions,  radio  stations,  industrial  concerns,  and 
all  other  people  of  Cleveland  have  been  encouraged  by  the 
management  of  the  Cleveland  Press  to  come  in  and  consult 
with  John  Love,  Mr.  Andrica,  Arthur  Loesser  on  music  and 
David  Dietz  on  matters  of  science.  That  is  one  of  the  car¬ 
dinal  points  of  our  operation  as  matters  stand  today. 
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Q.  What  do  you  have  to  say  if  another  radio  station 
wanted  to  find  out  something  as  to  a  certain  development 
in  the  field  of  labor?  A.  If  another  radio  station  wanted  to 
find  out  something  with  respect  to  a  certain  development 
in  the  field  of  labor,  they  would  be  perfectly  free  to  ask  Mr. 
Boardman  if  such  and  such  a  thing  occurred  at  such  and 
such  a  plant.  They  would  be  perfectly  free  to  do  it,  but 
again  I  say  the  degree  of  cooperation  between  the  Cleve¬ 
land  Press  in  a  situation  like  that,  among  existing  stations, 
and  in  the  event  the  Cleveland  Broadcasting  Corn- 
1068  pany  obtained  a  license  and  the  situation  if  the  Cleve¬ 
land  Press  and  WEWS  obtained  a  license,  that  as 
owned  and  operated  and  controlled  by  the  Scripps-Howard 
Company  would  naturally  have  a  greater  degree  of  cooper¬ 
ation  than  the  picture  you  paint  with  respect  to  other  sta¬ 
tions  that  we  are  now  talking  about. 

•  ••••••••• 

1070  Q.  You  would  consider,  would  you  not,  that 
WEWS  with  the  arrangement  that  you  have  testified 

here,  would  have  more  effective  news  coverage  than  the 
other  Cleveland  radio  stations,  wouldn’t  you?  A.  I  would 
hope  so. 

Q.  That  would  be  your  opinion?  A.  I  would  feel  quite 
badly,  of  course,  if  the  tremendous  resources  of  the  Cleve¬ 
land  Press  news  gathering  agency  made  available  to  WEWS 
did  not  give  WEWS  an  advantage.  Of  course,  I  would. 

Q.  Whether  it  becomes  true,  remains  to  be  seen.  A.  That 
is  not  a  matter  in  my  judgment.  That  is  Mr.  Hanrahan ’s. 
We  are  going  to  make  it  available  to  him.  How  he 

1071  uses  that,  the  technique  he  employs  in  presenting  it 
to  the  public,  that  is  a  matter  of  his  judgment  and 

not  mine. 

Q.  You  wouldn’t  permit  a  reporter  from  any  other  radio 
stations  to  sit  at  your  city  desk?  A.  That  is  quite  true. 

•  ••••••••• 

1082  Q.  *  *  *  On  the  occasion  of  your  testifying  at  the 
Cleveland  FM  hearing  as  reported  on  pages  879  and 
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880  of  the  FM  hearing,  these  questions  were  asked  and 
answers  were  given  by  you,  were  they  not?  A.  Yes. 

Q.  The  record  is  as  follows : 

“Q.  With  respect  to  Mr.  Andrica’s  counsel:  Do  I  under¬ 
stand  that  he  will  be  a  member  of  the  panel  about  which 
reference  has  been  made?  “A.  Not  to  my  knowledge. 

“Q.  But  you  will  make  his  advice  and  counsel  available 
to  Scripps-Howard  Radio  on  the  subject  of  nationality 
groups  and  their  activities?  “A.  If  anybody  from  the 
Scripps-Howard  Radio  station  wishes  to  walk  into  the 
Cleveland  Press  and  talk  with  Theodore  Andrica  the  better 
to  evaluate  a  given  situation,  to  get  information,  they  are 
perfectly  privileged  to  do  so,  as  is  WGAR,  WHK,  WTAM, 
today.  And  they  do  it. 

1083  “Q.  And  the  same  would  be  true  for  the  other  ap¬ 

plicant  companies  that  are  now  on  hearing  before 
this  bench?  “A.  That  is  perfectly  all  right.  That  we  con¬ 
cede  to  be  a  service  to  the  community,  and  since  radio  sta¬ 
tions  are  units  in  the  community — we  have  an  attitude  of 
mind  that  we  are  willing  to  make  that  advice  and  counsel 
available  to  anyone  in  the  community.  And,  as  a  matter  of 
fact,  it  is  done  every  day. 

“Q.  The  same  is  true  with  your  other  employees  who 
act  in  what  we  may  term  a  public  service  capacity?  “A. 
Yes. 

“Q.  That  is  right;  is  it?  “A.  Yes. 

“Q.  So  that  Scripps-Howard  will  not  have  any  particu¬ 
lar  advantage  over  any  other  radio  organization  or  station 
in  the  city  in  respect  of  gaining  information  and  counsel 
for  these  specialized  people  of  yours?  “A.  I  would  say 
that  would  be  true.  If  any  advantage  was  gained,  it  would 
be  that  the  total  effort  of  those  men,  along  with  others, 


would  be  made  available  to  the  station,  but  not  to  the  other 
stations. 

“ Q.  Well,  whose  effort  would  not  be  made  available  to 
other  stations  among  these  people  we  have  been  talk- 
1084  ing  about?  “A.  Nobody’s.” 

You  made  those  answers  to  the  questions  read, 
didh ’t  you  ?  A.  Yes,  sir ;  and  I  don ’t  see  in  any  respect  what¬ 
ever  that  this  answer  that  I  gave  on  the  occasion  that  you 
mentioned,  is  inconsistent  with  what  I  have  said  on  this 
occasion. 


1097  Ray  T.  Miller,  was  called  as  a  witness  for  Cleveland 
Broadcasting,  Inc. 

1098  Direct  Examination 

By  Mr.  McLaughlin : 

•  ••••••••• 

Q.  Where  and  when  were  you  bom,  Mr.  Miller?  A.  De¬ 
fiance,  Ohio,  January  10, 1893. 

•  ••••*•••• 

1109  Thomas  M.  Carey  was  bom  in  the  same  town  as 
myself,  Defiance,  Ohio.  He  came  to  Cleveland  some¬ 
time  around  1935.  He  is  a  registered  engineer  of  the  State 
of  Ohio,  having  conducting  his  own  plumbing  and  heating 
company  known  as  Carey  &  Hall  at  Defiance,  Ohio.  He 
then  became  State  Representative  of  the  Clow  Company, 
manufacturers  of  plumbing  supplies  out  of  Chicago,  and 
took  up  his  residence  in  Cleveland  along  about  1930. 

In  1932  he  was  appointed  an  engineer  for  the  water  divi¬ 
sion  of  the  City  of  Cleveland  and  sometime  later  appointed 
Director  of  Public  Utilities  and  served  in  1933  as  such  di¬ 
rector  in  charge  of  the  water  plant  and  the  municipal  light 
plant  of  Cleveland,  and  superintended  the  sewage  dis¬ 
posal  construction  that  was  transferred  to  his  department. 
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1110  The  next  new  stockholder  is  Mr.  Samuel  David, 
who  lives  in  Shaker  Heights,  Ohio,  who  is  a  graduate 

civil  engineer  of  Ohio  State  University.  He  is  married  and 
has  two  children.  He  was  an  assistant  county  engineer  of 
Cuyahoga  County,  in  charge  of  road  building  and  bridge 
building.  He  later  became  county  sanitary  engineer  and 
held  that  office  through  1941,  from  1937.  In  1941  he  was 
appointed  service  director  of  the  City  of  Cleveland  and  he 
is  now  service  director  of  the  City  of  Cleveland,  in  charge 
of  all  street  maintenance,  repairs,  street  widening,  the  care 
and  custody  and  maintenance  of  public  highways  and 

1111  bridges.  He  has  charge  of  all  service  to  the  citizens 
of  Cleveland  in  the  collection  of  garbage  and  rubbish, 

and  has  under  his  jurisdiction  the  entire  city  engineering 
department  and  all  of  the  facilities  for  street  cleaning  and 
repairs  and  such  other  incidentals  as  are  in  that  department. 

Mr.  David  has  been  very  active  in  public  affairs. 

•  •••**•••• 

1114  The  Witness :  He  is  a  manufacturer.  Mr.  Gleitz, 
prior  to  going  into  the  manufacturing  business  him¬ 
self  was  a  business  agent  of  a  machinists  ’  union  at  Cleve¬ 
land.  From  the  time  he  went  in  the  manufacturing  business 
which  was  along  about  1917,  he  has  continued  in  the  same 
business  known  as  the  Marquette  Metal,  which  is  a  manufac¬ 
turing  plant,  manufacturing  parts  for  submarines,  airplanes 
and  the  like,  and  during  the  war  he  employed  as  high  as 
3,500  people. 

•  ••••••*•• 

1116  The  Witness :  The  next  stockholder  is  Robert  Hays 
Gries  whom  I  have  known  since  about  1930. 

•  •*•*•***• 

He  served  in  the  Army  Air  Forces  in  World  War  II. 


1117  He  is  a  director  of  the  May  Company,  which  is 
Cleveland’s  biggest  department  store.  He  at  one  time 
was  store  manager  of  the  May  Company.  He  is  a  president, 
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director  and  stockholder  of  the  Buckeye  Laboratories  Cor¬ 
poration.  That  information  I  am  giving  from  this  record. 
He  is  a  special  partner  of  the  brokerage  house  of  Skall, 
Joseph,  Miller  &  Company  of  Cleveland,  Ohio. 

He  is  a  trustee  of  the  Boy  Scouts  of  America,  the 
Y.  M.  C.  A.,  the  Association  for  Crippled  and  Disabled 
Persons  at  the  Rehabilitation  Center,  the  Society  for  the 
Blind,  the  Anti-Tuberculosis  League,  the  Jewish  Welfare 
Federation,  the  American  Jewish  Committee  of  Cleveland, 
the  Temple  at  Cleveland,  the  Round  Table  of  the  National 
Conference  of  Christians  and  Jews,  Regional  Association 
of  Cleveland.  He  is  a  member  of  the  slum  clearance  and 
city  planning  association.  He  is  a  member  of  the  Northern 
Ohio  Opera  Company  and  of  the  Men’s  Advisory  Committee 
of  Charity  Hospital. 

•  ••••••••• 

1118  Charles  A.  Mooney  I  have  known  since  1914  and  he 
1  has  been  a  resident  of  Cleveland  ever  since. 


1119  The  Witness:  He  is  a  member  of  the  Cleveland 
Board  of  Education  and  has  been  since  1944,  and  he 
is  chairman  of  the  Recreational  Committee  of  the  Board. 


1120  Now  the  next  stockholder  who  will  not  be  here  is 
Hugh  M.  O’Neill. 


1121  Mr.  O’Neill  was  a  second  lieutenant  in  the  United 
States  Army  in  World  War  I  and  served  from  May 
1917,  to  sometime  in  1919.  He  became  a  captain  of  infantry 
in  1919  and  served  in  the  Judge  Advocate’s  Department. 


1122  A.  He  organized  and  consolidated  a  great  number 
of  small  motor  truck  companies  in  Cleveland. 


I 
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1123  He  is  a  member  of  the  Board  of  Trustees  of  the  St. 

Ann’s  Hospital  and  headed  the  drive  for  the  enlarge¬ 
ment  of  St.  Ann’s  Maternity  Hospital.  He  is  one  of  the 
governors  of  the  National  Notre  Dame  Alumni  Association, 
and  at  the  time  is  president  of  the  National  Notre  Dame 
Alumni  Association  and  is  in  charge  of  all  the  activities 
in  Cleveland  that  bring  the  Notre  Dame  game  with  Navy 
on  November  1  to  Cleveland. 


1134  The  next  stockholder  is  Robert  H.  Trenkamp. 

***••••#*• 

1135  The  Witness :  He  was  educated  at  the  University 
School  and  the  Yale  University,  and  received  his  law 

degree  at  Western  Reserve  University  in  1934. 

•  ••••••••• 

he  was  a  professor  of  law  at  Western  Reserve 

1136  University. 


1137  Now  Mr.  Tremmel  is  the  president  of  the  North 
American  Fibre  Products  Company  of  Cleveland. 


The  Witness :  I  might  add  that  he  is  a  trustee  of  Western 
Reserve  University  and  he  is  a  member  of  the  board  of 
trustees  of  the  St.  John’s  Hospital  and  Charity  Hos- 
1138  pital,  and  I  think  Fairmount  Hospital.  I  think  he  is 
a  trustee  of  the  Y.  M.  C.  A.,  Mr.  Tremmel  has  been 
a  very  active  member  of  the  Masonic  organization,  both  a 
member  of  the  Shrine  and  a  member  of  the  Grotto. 

•  ••••••••• 

1141  Q.  I  will  ask  a  question  for  the  purpose  of  showing 
the  balance  of  political  affiliations  of  the  members.  I 
ask  the  witness  to  make  a  statement  of  the  political  affilia¬ 
tions  of  these  stockholders  as  he  knows  them. 


86 


1143  The  Witness :  Paul  C.  Aiken  is  a  Democrat.  Robert 
I  J.  Bulkley  is  a  Democrat;  Thomas  M.  Carey  is  a 
Democrat ;  Samuel  David  is  a  Democrat ;  Samuel  H.  Deutsch 
is  a  Republican;  Dan  W.  Duffy  is  a  Democrat;  Walter  A. 
Frantz  is  a  Republican;  Herbert  Gleitz  is  a  Republican; 
Ben  C.  Green  is  a  Democrat. 


The  Witness:  Donald  W.  Hornbeck  is  a  Republican;  Al- 
vanley  Johnston  is  a  Republican ;  Ray  L.  Lamb  used  to  be  a 
Democrat  and  now  calls  himself  a  non-partisan. 


The  Witness :  Felix  T.  Matia  is  a  Democrat.  Harold  N. 
McLaughlin  is  a  Republican.  Ray  T.  Miller  is  a  Democrat. 
Charles  A.  Mooney  is  a  non-partisan.  He  is  on  the  Board  of 
of  Education.  Edward  F.  Murphy  is  a  non-partisan,  as  far 
as  I  know.  Hugh  M.  O’Neill  is  a  Republican. 

The  Presiding  Officer:  When  you  say  non-partisan,  you 
mean  politically  independent? 

The  Witness :  Yes. 

Fred  R.  Ripley  is  a  non-partisan.  I  do  not  know  his  politics 
if  he  is  not. 

i  _  _  _  m  *  * 

1144  The  Witness:  Harry  E.  Small  is  a  non-partisan. 

Henry  G.  Tremmel  is  a  Republican.  Robert  H. 
Trenkamp  is  a  Republican,  and  Alexander  F.  Whitney  is  a 
non-partisan. 


1145  Mr.  Solomon :  Do  you  mean  by  Democrat  or  Repub¬ 
lican  that  they  are  affiliated  with  those  organizations  in 
some  way,  or  do  they  vote  for  those  parties? 

The  Witness :  I  mean  by  that  such  stockholders  as  Aiken, 
Bulkley,  Carey,  David,  Duffy,  Mr.  Green,  Mr.  Matia  and 
myself  all  belong  to  the  Democratic  Executive  Committee, 
but  the  rest  of  them  belong  to  the  Republican  party  or  they 
belong  to  neither  party. 


I 
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Alvanley  Johnston  was  called  as  a  witness  and  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 


Direct  Examination 

By  Mr.  McLaughlin : 


1149  Q.  What  led  to  your  interest  in  this  radio  venture? 


I  thought  it  would  be  advisable  if  we  could  get  some 
avenue  where  we  could,  not  only  for  ourselves,  but  for  labor 
in  general,  make  our  statements  with  reference  to  any 
question  that  might  arise  as  to  labor. 

1150  I  believe  that  it  is  something  that  should  be  in  this 
country,  and  that  is  a  radio  station  where  labor  and 
industry  both  can  have  the  benefit  of  telling  their  side  of 
the  story,  and  not  have  it,  well,  you  might  say,  hampered 
by  outside  influence.  I  think  we  should  have  it  and  I  believe 
it  would  be  very  beneficial  to  the  American  public. 

Instead  of  false  propaganda,  they  could  have  a  clear  field 
open  to  both  sides  to  say  to  the  public  on  any  question — 
take,  for  example,  a  strike  or  something  of  that  kind,  it 
could  very  often  be  prevented  if  they  had  a  free  access  to 
a  radio  station. 

By  Mr.  McLaughlin : 

Q.  Have  you  given  time  to  Cleveland  Broadcasting  and 
will  you  give  time,  and  if  so,  describe  it?  A.  I  have  given 
my  time.  I  think  I  have  been  in  practically  every  meeting  of 
the  board  of  directors. 

Q.  If  the  Cleveland  Broadcasting  Company  receives  a 
license  for  this  AM  station,  and  in  view  of  the  fact  that  they 
have  a  construction  permit  already  granted  for  the  FM 
station,  what  contribution  would  you  make  to  the  manage¬ 
ment  or  thinking  of  the  company?  A.  I  would  give  practi¬ 
cally  all  the  time  I  can  and  as  I  have  several  assistants,  I 
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believe  I  could  give  a  great  deal  of  time  to  the  station  if  it 
were  granted. 

1151  Q.  Would  you  do  that?  A.  Yes.  I  might  add  that 
my  reason  for  saying  that  is,  at  our  convention  in 
March  I  had  told  the  delegates  the  position  I  had  taken,  and 
they  approved  it  and  thought  it  was  a  very  advisable  thing, 
and  they  approved  my  giving  my  time  to  it. 

Q.  In  the  event  you  retire  from  office  at  the  end  of  your 
present  term,  have  you  any  plans  as  to  where  you  will 
reside  and  what  you  will  do  as  bears  on  your  activities  and 
the  radio  company?  A.  Cleveland,  Ohio. 
*##**••••• 
1153  Cross  Examination 
By  Mr.  Jackson : 

•  ••••••••• 

1158  Q.  You  would  expect  by  virtue  of  being  a  stock- 
1  holder  and  member  of  the  board  of  directors  of  the 

company  operating  this  proposed  station,  you  would  occupy 
a  superior  position  with  respect  to  the  type  and  kind  of 
propaganda  which  you  could  broadcast?  A.  I  would 

1159  not  say  a  superior  position,  but  I  would  occupy  a 
more  favorable  position  than  I  would  with  an  outside 

broadcasting  station. 

•  ••••••••• 

Q.  Now,  you  have  testified  you  are  head  of  a  very  large 
and  important  union,  are  you  not?  A.  I  think  it 

1160  is,  yes. 

Q.  I  agree  with  you. 

As  president,  you  have  many  duties  and  responsibilities, 
do  you  not  ?  A.  Yes,  sir. 

Q.  As  a  leader  in  the  labor  movement  for  many  years, 
and  the  highest  officer  of  your  union,  you  recognize  your 
duties  to  your  membership  and  to  your  union  as  the  primary 
responsibilities  in  your  life,  do  you  not?  A.  Yes,  sir;  that 
is  what  I  am  paid  for. 

Q.  That  is  right. 


89 


And  you  would  not  neglect  the  duties  to  the  members  of 
your  union  for  anything,  would  you?  A.  No,  but  I  could 
assign  them  to  others.  I  have  ten  assistants  I  could  assign 
certain  duties  that  would  enable  me  to  devote  a  little  time 
to  this  broadcasting. 


1162  Q.  When  you  speak  of  the  contribution  that  you 
expect  to  make,  you  mean  that  you  would  try  to 
attend  the  meetings  of  the  board  of  directors ;  is  that  right? 
A.  Yes,  and  to  discuss  the  policy,  management,  and  every¬ 
thing  that  goes  with  it. 

Q.  You  would  participate  in  the  deliberations  of  the 
board  of  directors?  A.  Yes. 


1170  Q.  Mr.  Johnson,  you  spoke  of  your  participation 
in  the  management  of  the  proposed  station  of  Cleve¬ 
land  Broadcasting.  Have  you  read  what  is  called  the  Blue 
Book  issued  by  the  Federal  Communications  Commission 
March  7, 1945?  A.  No,  I  have  not. 

Q.  Are  you  familiar  with  the  rules  and  regulations  gov¬ 
erning  broadcasting  which  has  been  from  time  to  time  pro¬ 
mulgated  by  the  Federal  Communications  Commission  ?  A. 
I  would  not  say  I  was  entirely  familiar  with  them,  no. 

•  ••••••••• 

1173  Recross-Examination 

By  Mr.  Solomon : 

Q.  Mr.  Johnson,  in  the  previous  hearing  in  this  case, 
where  you  did  not  testify,  I  understand  Cleveland  Exhibit 
35  was  introduced  which  purported  to  be  a  statement  of  your 
financial  position  as  of  that  time. 

Can  you  examine  this  ?  A.  There  has  been  some  changes, 
of  course,  but  the  net  worth  is  correct,  and,  if  not,  I  am 
worth  a  little  more  than  that. 

•  ••••••#•• 

1179  Ray  T.  Miller  resumed  the  witness  stand,  and  was 
examined  and  testified  further  as  follows : 
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Direct  Examination  ( Continued ) 

The  Witness:  I  was  prosecuting  attorney  in  Cleve¬ 
land  from  1928  to  1932.  As  prosecuting  attorney, 
1186  I  was  the  chief  enforcement  official  of  Cuyahoga 
County.  As  such  I  supervised  all  criminal  trials  in 
the  Court  of  Common  Pleas  in  Cuyahoga  County,  in  the 
Juvenile  Court  and  in  the  Municipal  Court  of  Cleveland, 
and  in  all  of  the  offices  of  the  Justice  of  the  Peace  in  the 
outlying  townships  relating  to  any  crime.  As  such,  I  had 
about  21  assistants  and  performed  this  work  throughout 
that  period,  which  brought  me  in  very  close  contact  with 
the  police  forces  not  only  of  Cleveland  but  of  all  of  the 
suburbs,  and  in  any  question  involving  safety,  fire,  and 
arson,  with  the  fire  forces  not  only  of  Cleveland  but  of  all 
the  suburbs. 

•  ***•*•*•• 

In  addition  to  this,  as  prosecuting  attorney,  I  was  the 
counsel  for  all  governmental  units,  the  County  Commis¬ 
sioners,  the  County  Treasurer,  the  County  Engineer,  the 
County  Sheriff,  County  Coroner,  the  Recorder,  and  Audi¬ 
tor,  and  County  Tax  Commission.  I  was  also  the  counsel 
for  all  of  the  State  boards,  such  as  the  Medical  Board,  in 
their  prosecutions  against  any  member  of  the  profession 
involving  crime.  This  included  all  of  the  County  welfare 
units,  such  as  the  Commission  for  the  Blind,  the  Mothers  ’ 
Pension  Bureau,  Child  Welfare,  and  this  brought 

1181  me  on  to  the  General  Welfare  Board  of  Cleveland. 

•  ••••••••• 

1182  As  mayor,  I  appointed  the  City  Planning  Commis¬ 
sion  and  the  Rivers  and  Harbors  Commission  and  sat 
with  them  in  all  of  their  deliberations,  and  followed 

1183  carefully  the  development  of  city  planning,  and  the 

present  mall  as  it  stands  in  Cleveland. 

•  ••••••••• 

Q.  Mr.  Miller,  what  is  the  Mall?  A.  The  Mall  is  the  strip 
of  land  running  from  Superior  Street  towards  the  lake,  and 
it  is  the  development  of  lakefront  property  of  downtown 
Cleveland  as  public  property. 

•  ••••••••• 
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During  this  period  we  completed  the  building  of  the  under¬ 
ground  garage,  a  public  improvement,  and  this  Mall. 

Now,  during  this  same  period,  because  of  the  conditions 
of  the  times,  I  appointed  a  Business  Recovery  Committee 
and  sat  with  that  committee  on  questions  of  public  relief 
work,  to  relieve  the  unemployed,  to  spread  employment,  and, 
as  such,  it  was  our  administration  that  developed  a  plan, 
a  public  project  improvement,  the  development  of  the 
present  lake  front  highway,  which  had  to  be  built  through 
properties  that  were  inaccessible  at  that  time,  from  East 
Ninth  Street  to  Gordon  Park. 

•  ••••••••• 

1184  I  was  a  part  of  every  deliberation  of  the  then 
Convention  Bureau  of  the  Cleveland  Chamber  of 
Commerce. 

•  •*•••••*• 

Now,  in  connection  with  my  service  as  mayor  of  Cleveland, 
I,  of  course,  visited  periodically  and  regularly  all  public 
properties  and  all  public  operations,  including  all  of  our 
sanitariums,  Work  House,  the  City  Hospital,  including  all 
of  the  police  and  fire  stations  and  their  equipment.  I  made 
inspections  of  every  item  that  was  called  to  my  attention, 
and  I  made  a  personal  inspection  of  streets  and  avenues, 
to  develop  programs  for  free  ways  and  thoroughfares  that 
would  bring  the  outlying  sections  of  Cleveland  closer  to 
town. 

•  •••«••••• 

1187  Many  requests  came  to  me  from  every  section  of 
Cleveland,  calling  to  my  attention  items  of  a  public 
improvement  nature  from  the  business  association  of  each 
business  district  of  Cleveland.  Cleveland  has  many  corners 
which  are  built  up  in  business,  and  in  each  corner  there  is 
a  business  association,  and  the  business  associations  from 
each  comer  have  brought  to  me  the  necessities,  demands, 
and  requirements  of  that  section  of  the  city  for  relief  in 
many  respects,  welfare,  business  improvements,  street  im¬ 
provements,  thoroughfares. 
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Now,  as  a  consequence,  I  have  appeared  before  the  asso¬ 
ciations  of  all  of  the  sections  of  Cleveland,  before  the  busi¬ 
ness  men’s  associations  or  the  welfare  associations,  the 
neighborhood  meetings,  for  the  development  or  improve¬ 
ment  of  some  section  in  each  neighborhood  locality. 

Mr.  Jackson :  You  are  talking  about  the  period  you  were 
mayor,  now? 

The  Witness :  That  is  right. 

1188  Now,  during  that  same  period  of  time  I  was  called 
to  discuss  problems  of  maybe  relief,  maybe  welfare, 

maybe  civic,  of  most  of  the  other  clubs  and  associations  in 
our  community,  especially  the  cosmopolitan  clubs  or  cosmo¬ 
politan  fraternities. 

Mr.  Solomon:  What  do  you  mean  by  “cosmopolitan”? 

The  Witness:  Well,  what  has  been  termed  here  as  the 
foreign  language  groups,  of  all  of  the  foreign  language 
groups  that  have  been  heretofore  described,  and  I  think 
there  have  been  described,  named,  and  numbered  very  well, 
and  I  have  been  in  sessions  with  the  officers  of  these  fraterni¬ 
ties,  and  in  sessions  with  the  fraternities  in  their  meetings 
or  at  their  banquets. 

In  the  course  of  the  years  I  was  prosecuting  attorney,  and 
as  mayor,  I  was  called  upon  to  attend  meetings  of  the  men’s 
clubs  of  all  of  the  churches  in  Cleveland,  Protestant,  Catho¬ 
lic,  and  Jewish,  and  during  that  period  I  became  acquainted 
with  the  pastors  and  some  of  the  leading  members  of  each 
church.  Their  own  problems  were  discussed  with  me,  and 
this  is  true,  to  my  knowledge,  of  the  other  members  I  have 
heretofore  named  who  were  stockholders  of  this  company; 
that  is  Mr.  Carey,  Mr.  Duffy,  Mr.  Matia,  Mr.  Lamb. 

Now,  in  connection  with  this,  over  the  period  from  about 
1924  to  1932,  and  the  years  beyond  1932, 1  met  and  conferred 
with  and  made  speeches  to  almost  all  of  the  various  groups 
in  Cleveland,  and  I  think  that  I  have  been  in  and  out  of 
almost  every  colored  church  at  least  once  or  twice 

1189  a  year,  and  made  speeches  to  the  congregation,  to  all 
of  the  associations  for  the  advancement  of  the  colored 
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people ;  I  have  had  conferences  with  ministers  of  the  colored 
groups  in  relation  to  their  problems  and  their  aims  and 
desires.  I  have  made  graduating  speeches  in  a  great  number 
of  the  high  schools  and  parochial  schools  in  Cleveland. 


1192  The  Presiding  Officer :  Will  you  confine  your  testi¬ 
mony  to  your  own  activities,  Mr.  Miller? 

The  Witness :  I  have  been  trying  to  do  that,  Your  Honor. 
I  think  I  have  been  confining  it  altogether  to  my  own  activi¬ 
ties.  I  am  not  depreciating  at  all  here  anything  that  was 
claimed  by  The  Cleveland  Press  on  the  stand,  about  their 
own  effectiveness  in  the  town. 

The  fact  is  they  run  a  good  newspaper,  and  I  wanted  to 
make  the  statement  that  they  cooperated  with  me  as  a  public 
official,  and  I  cooperated  with  them. 

I  further  want  to  state  that  in  1935  I  resigned  as  a  mem¬ 
ber  of  the  Democratic  Executive  Committee,  and  as  Vice- 
chairman  then.  I  stayed  out  of  the  activity  until  1938,  when 
I  was  elected  chairman  of  the  Democratic  County  Central 
Committee  and  Democratic  Executive  Committee,  and  re¬ 
mained  the  chairman  of  both  committees  until  1946,  and  in 
July  of  1946  I  resigned,  and  I  am  no  longer  a  chairman  of 
the  Democratic  Party  of  Cleveland;  I  have  not  been  since 
July  of  1926. 

By  Mr.  McLaughlin: 

Q.  You  mean  1946?  A.  Or  1946. 

*•*•*•***• 

1193  Q.  Mr.  Miller,  just  to  come  down  to  date,  you  made 
a  statement  about  the  amount  of  time  you  would  de¬ 
vote  to  the  broadcasting  company  on  the  old  record.  What 
is  your  present  attitude  on  that  subject?  A.  I  will  expect 
to  give  at  least  half  of  my  time  to  the  operations  of  this 
broadcast  station. 

«••••••••• 
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1195  By.  Mr.  McLaughlin : 

Q.  Has  any  stockholder  of  Cleveland  Broadcasting,  Inc., 
been  convicted  of  any  felony  or  crime  involving  moral 
terpitude?  A.  They  have  not. 

Q.  Have  any  of  these  stockholders  been  adjudged  a  bank¬ 
rupt?  A.  They  have  not. 

Q.  Are  there  any  unsatisfied  judgments  against  any  of  the 
stockholders?  A.  There  are  not. 

•  ••••••••• 

1196  Cross  Examination 

By  Mr.  Jackson : 

Q.  Mr.  Miller,  you  have  described  in  considerable  detail 
your  activities  and  alleged  public  service  during  your  term 
as  mayor  of  Cleveland  in  1932  and  1933;  is  that  right?  A. 
That  is  right. 

Q.  And  I  presume  whatever  your  public  services  in  that 
respect  were  they  were  widely  known  among  the  people  of 
CleVeland  at  that  time?  A.  I  presume  so. 

Q.  And  is  it  not  a  fact  that  you  ran  for  reelection  as  mayor 
in  1933?  A.  That  is  right. 

Q.  And  was  defeated  by  the  voters  of  Cleveland? 

1197  A.  That  is  correct. 

•  *#•#••••* 

1205  Q.  Mr.  Seltzer  will  testify,  I  presume.  I  want  to 
find  out  when  Mr.  Seltzer  participated  in  the  opera¬ 
tion  of  a  radio  station.  A.  I  do  not  know  whether  he  has  or 
not.  I  do  not  have  the  information.  You  can  get  it  from  him. 

•  *•*•••••* 

1206  Q.  Now,  Mr.  Miller,  you  testified  to  certain  facts 
with  relation  to  the  stockholders  of  Cleveland  Broad¬ 
casting,  Inc.  You  stated,  as  I  recall  your  testimony,  that  all 
of  the  stockholders  are  intimates  of  yours,  that  you  have 
been  in  their  homes  and  been  with  them  on  many  and  fre¬ 
quent  occasions.  Is  that  correct?  A.  That  is  correct. 
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Q.  So  that  you  have  a  group  of  stockholders  here  who 
move  largely  in  the  same  circles  and  are  in  frequent  contact 
and  association  with  each  other.  A.  That  is  very  true,  and 
are  very  friendly  to  me,  if  that  will  elaborate  your  question. 

Q.  And  it  would  be  fair  to  say  that  they  have,  to  a  very 
large  extent,  the  same  interests — I  do  not  mean  business  in¬ 
terests,  but  the  same  general  interests? 
***•**•*•# 

1207  The  Witness :  That  is  true,  except  that  we  have  di¬ 
vergent  ways.  Some  of  us  are  Catholic,  some  are 

Protestant,  some  are  Knights  of  Columbus,  some  are  Ma¬ 
sons,  some  Jewish,  some  Democrats,  some  Republicans, 
some  Independents,  some  are  pro-labor,  some  are  industry 
leaders,  some  bankers  and  some  brokers.  We  all  have  our 
respective  ways,  but  in  the  overall  we  are  all  friendly  to 
one  another  and  know  one  another,  and  to  that  extent  we 
have  a  general  interest. 

•  ##*•#*#*# 

Q.  You  have,  to  a  certain  extent,  divergent  methods  of 
making  a  livelihood?  A.  That  is  true. 

Q.  And  certain  divergent  affiliations.  A.  That  is  right. 
Q.  But  you  have  close  connections.  A.  Very  close. 

The  Presiding  Officer :  What  is  your  common  bond  of  in¬ 
terest?  Is  it  community  interest?  I  think  you  are  pretty 
'  vague  on  that  point. 

•  *•*#****• 

1208  The  Witness:  It  is  our  interest  in  community  af¬ 
fairs,  in  public  affair,  that  has  brought  us  together. 

We  have  been  associated  in  all  respects  regardless  of  party. 
We  have  a  common  bond  of  public  interest  in  doing  some¬ 
thing  for  the  public.  That  is  what  brought  us  together. 

•  •*•*•**•# 

1212  Q.  Mr.  Miller,  is  it  not  true  that  stockholders 
Thomas  M.  Carey,  Samuel  David,  Dan  W.  Duffy,  Ben 
C.  Green,  and  Felix  T.  Matia  are  and  have  been  intimate 
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associates  of  yours  in  the  Democratic  organization  in  Ca¬ 
yuga  County?  A.  For  years. 

Q.  And  many  of  them  have  been  the  recipient  of  political 
appointments  or  favors  by  you?  A.  They  have  been  re¬ 
cipients  of  political  appointments  which  they  earned  on 
their  own  records  and  abilities. 

Q.  The  appointments  were  made  in  some  instances  by  you 
and  in  other  instances  by  others  ?  A.  I  never  made  an  ap¬ 
pointment  that  was  not  deserved. 

Q.  Did  you  make  the  appointments,  or  not?  A.  Yes,  as 
mayor  I  appointed  Felix  Matia  Parks  Director.  He  had 
previously  been  assistant  prosecuting  attorney.  I  appointed 
Bay  Lamb  as  Finance  Director,  and  I  appointed  Thomas 
Carey  as  Utility  Director,  and  I  appointed  Dan  Duffy  as 
Becreation  Commissioner. 

Q.  Now,  Mr.  Miller,  you  testified  that  Charles  A.  Mooney 
was  non-partisan  in  politics.  Is  it  not  a  fact  that  he  ran 
against  Martin  Sweeney  and  was  defeated  by  Martin 
Sweeney  for  the  Democratic  nomination  for  Member  of 
Congress  in  one  of  the  Cleveland  districts  in  1936? 
1213  A.  He  might  be.  It  skipped  my  memory.  But  I  know 
his  father  was  a  great  Democrat,  and  he  is  a  member 
of  the  School  Board  and  calls  himself  non-partisan.  Funda¬ 
mentally,  he  is  a  Democrat  and  now  calls  himself  non-parti¬ 
san. 

Q.  Don’t  you  mean  that  in  Cleveland,  and  in  Ohio  gener¬ 
ally,  candidates  for  members  of  the  School  Board,  regard¬ 
less  of  their  actual  political  affiliation,  run  on  a  non-partisan 
ticket?  A.  That  is  what  I  mean  by  that.  We  don’t  claim 
him  as  a  Democrat. 

Q.  I  think  you  said  you  appointed  Mr.  Lamb  as  a  Demo¬ 
crat  as  a  member  of  your  cabinet  when  you  were  mayor  of 
Cleveland.  A.  He  was  Finance  Director.  He  was  appoint¬ 
ed  assistant  general  manager  of  the  Home  Owners  Loan 
Corporation  in  Washington.  I  had  nothing  to  do  with  that 
appointment.  He  got  that  on  ability. 

Q.  Mr.  Miller,  referring  to  stockholders  Donald  W.  Horn- 
beck,  Harold  N.  McLaughlin,  and  Eobert  H.  Trenkamp,  is  it 
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not  a  fact  that  they  were  severally  partners  and  associates 
of  you  in  the  practice  of  law?  A.  That  is  correct. 

Q.  Now,  is  it  not  also  true  that  Samuel  H.  Deutsch,  "Wal¬ 
ter  A.  Frantz,  Herbert  Gleitz,  Robert  Hays  Gries,  Alvanley 
Johnston,  Edward  F.  Murphy,  Hugh  M.  O’Neil,  Harry  E. 
Small,  Henry  G.  Tremmel,  and  Alexander  F.  Whitney  are 
severally  clients  and  personal  friends  of  you  and  your 

1214  firm?  A.  They  are  all  good  personal  friends  of  mine. 
Herbert  Gleitz  is  a  client  of  mine.  We  represent  the 

Marquette  Metal  Company.  I  do  not  represent  at  all  Mr. 
Gries,  I  never  have  represented  him,  and  I  do  not  represent 
Mr.  Frantz,  but  I  have  represented  Mr.  Hugh  0  ’Neil  in  some 
matters,  but  I  have  never  represented  Harry  Small,  nor  his 
bank ;  in  fact,  Senator  Bulkley  represents  the  bank,  I  think. 

Q.  Senator  Bulkley  is  an  officer  and  director  of  that  bank? 
A.  He  is  an  officer  and  director  of  that  bank. 

•  ••••••••• 

1215  Q.  Mr.  Miller,  is  it  not  a  fact  that  Samuel  H. 
Deutsch  is  a  stockholder  in  a  company,  to  be  specific, 

the  Heights  Broadcasting  Company,  which  has  pending  an 
application  for  an  AM  station  in  Cleveland.  A.  I 

1216  do  not  know  as  to  that. 

Q.  You  could  not  state  the  facts  about  that?  A. 
No. 

Mr.  Jackson:  We  request  that  the  Presiding  Officer  take 
judicial  notice  of  the  proceeding  of  the  Heights  Broadcast¬ 
ing  Company  designated  as  Federal  Communications  Com¬ 
mission  Docket  8266,  et  al. 

•  ••••••••• 

Mr.  Jackson:  It  is  an  application  of  the  Heights  Broad¬ 
casting  Company  for  a  license  to  construct  and  operate  an 
AM  station  in  Cleveland,  which  is  pending  before  this  Com¬ 
mission  under  the  record  designation  of  Federal  Communi¬ 
cations  Commission  Docket  No.  8266,  et  al. 

Mr.  Solomon:  And  which,  as  I  understand,  has  not  yet 
been  heard,  or  the  hearing  in  that  case  has  not  been  held. 
Mr.  Jackson:  That  is  correct. 
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1217  The  Presiding  Officer :  What  is  the  purpose  of  this 
offer? 

Mr.  Jackson :  It  shows  that  stockholder  Samuel  H. 
Deutsch  is  also  a  stockholder  in  the  Heights  Broadcasting 
Company,  which  is  also  an  application  for  an  AM  license  in 
Cleveland. 

The  Presiding  Officer :  In  other  words,  to  show  his  radio 
interest. 

Mr.  Smith :  He  has  an  interest  in  both  applications. 

The  Presiding  Officer :  That  will  be  done. 


1218  Q.  All  right. 

I  think  you  said  you  ran  for  mayor  in  Cleveland  in 
1933  and  were  defeated.  Is  it  also  not  a  fact  you  also  ran 
for  mayor  in  Cleveland  in  1935  and  were  defeated?  A. 
That  is  correct. 


Q.  Now,  Mr.  Miller,  will  you  state — I  think  you  did  state 
perhaps — the  date  on  which  you  said  Fred  Ripley  was  em¬ 
ployed  as  general  manager  of  Cleveland  Broadcasting,  Inc. 
A.  It  was  on  or  about  October  10,  1946. 


1219  Q.  I  am  just  asking  you  now  what  the  salary  agreed 
upon  was. 


The  Witness :  #  *  He  was  to  be  paid  a  salary  I  believe  of 
$13,500  per  year  and  a  bonus  at  the  end  of  each  year  out  of 
profits,  if  any. 


1244  Q.  Mr.  Miller,  as  I  understand  it,  your  exhibit  in¬ 
troduced  in  evidence  here  shows  15  stockholders 
which  have  been  recently  added.  A.  That  is  right. 

Q.  Is  that  for  the  purpose  of  this  hearing?  A.  No,  that 
has  always  been  anticipated  by  our  board.  Most  of  these 
new  stockholders  have  from  the  beginning  requested  to  be 
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made  stockholders,  but  because  of  the  limitation  on  our 
capital  of  $75,000,  and  later  $125,000,  there  was  not  any 
place  for  it,  but  when  we  increased  it  in  order  to  give  a  wider 
range  to  people  who  knew  Cleveland  and  bad  an  aim  and  in¬ 
terest  in  the  future  of  Cleveland,  then  we  brought  them  in  as 
new  stockholders. 

Q.  Was  one  of  the  purposes  of  increasing  the  authorized 
issue  of  stock  to  obtain  funds  ?  A.  No,  because  we  had  a  lot 
of  bargaining  to  do  with  our  stockholders.  Everybody  want¬ 
ed  their  preemptive  rights.  I  have  had  to  waive  mine,  and 
most  of  the  others  had  to  waive  theirs  to  let  them  in.  Every 
old  stockholder  wanted  the  old  stock  and  wanted 
1245  the  preemptive  rights. 

Q.  Isn’t  it  a  fact  that  one  of  your  purposes  of  in¬ 
creasing  the  authorized  issue  of  stock  was  to  obtain  addi¬ 
tional  capital?  A.  Sure. 

Q.  That  is  all  I  had  in  mind. 

Mr.  Miller,  between  March,  1947,  and  September,  1947, 
as  I  understand  it,  nothing  was  done  about  enlarging  the 
board  of  directors,  as  you  testified.  A.  Except  contempla¬ 
tion. 

Q.  Nothing  was  done.  I  am  not  asking  for  contemplation. 
A.  No. 

Q.  Between  those  same  dates  nothing  was  done  about 
amending  the  corporate  charter  so  that  more  stock  could  be 
issued  ?  A.  I  think  the  record  will  show  that  the  application 
for  the  increase  of  capital  stock  occurred  some  time  in  the 
early  part  of  September. 

Will  you  give  me  the  date,  Mr.  McLaughlin? 

You  see,  we  had  to  go  through  the  process  of  amending 
our  articles  before  we  could  actually  hold  the  meetings  to 
take  subscriptions  to  the  stock. 

Mr.  McLaughlin :  The  action  of  the  stockholders  author¬ 
izing  the  increase  of  the  capitalization  from  1,250  shares  to 
2,500  shares  was  taken  on  September  22,  1947. 

•  ••••••••• 
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1247  Q.  Mr.  Miller,  you  are  the  head  of  a  large  law  firm 
in  Cleveland,  are  you  not?  A.  Not  as  large  as  yours. 

Q.  It  is  a  large  law  firm?  A.  Well,  we  think  it  is  a  young, 
successful,  energetic  law  firm.  I  think  I  would  describe  it 
like  Louis  described  he  runs  his  newspaper. 

•  ••••••••• 

1248  Q.  Mr.  Miller,  you  have  a  large  number  of  impor¬ 
tant  personal  clients,  do  you  not?  A.  That  is  right. 

Q.  You  recognize  the  primary  obligation  to  your  clients 
as  a  lawyer?  A.  Just  as  you  do. 

Q.  That  is  quite  right.  I  do  the  same.  You  would  not  per¬ 
mit  anything  to  interfere  with  the  proper  discharge  of  that 
professional  obligation?  A.  Oh  no,  I  would  not. 

Q  And  you,  as  it  appears  in  this  record,  without  mention¬ 
ing  any  names,  quite  properly  earn  a  large  income  in  return 
for  those  services?  A.  Yes,  I  think  it  is  substantial. 


Q.  You  have  no  intention  of  retiring  from  the  prac- 
1249  tice  of  law?  A.  No. 


1250  The  Presiding  Officer:  Why  not  stipulate  that  we 
copy  the  letter  in  the  record  at  this  point? 

Mr.  Jackson:  That  is  satisfactory  to  us. 

(The  letter  referred  to  is  as  follows :) 

1  Department  of  Commerce 

Civil  Aeronautics  Administration 

June  17, 1947 

Cleveland  Broadcasting,  Inc., 

1708  Union  Commerce  Building 
Cleveland,  Ohio 

Attention :  Mr.  Lloyd  Chatterton 
Gentlemen : 

This  office  will  interpose  no  objection  to  the  erection  of  a 
radio  tower  at  a  new  site  with  geographical  coordinates  as 
follows : 
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North  Latitude  41°  20'  30" 

West  Longitude  81°  44'  30" 

providing  the  overall  height  above  mean  sea  level  does  not 
exceed  1600  feet,  and  would  prefer  that  the  tower  does  not 
exceed  1550  feet. 

It  is  recommended  that  this  installation  he  painted  for 
day  marking  and  that  it  be  night  lighted  in  accordance  with 
Specification  A-3  of  the  Obstruction  Marking  Manual  pro¬ 
vided  the  construction  does  not  exceed  400  feet.  If  the  tower 
does  exceed  400  feet,  it  is  recommended  that  it  be  marked 
and  painted  in  accordance  with  Specification  A-4  of 
1251  the  above  Manual. 

Very  truly  yours, 

(Signed)  F.  H.  Longeway 

F.  H.  Longeway,  Chief 
Non-Scheduled  Operation  Division 

By  Mr.  Jackson : 

Q.  Referring  to  the  letter  which  has  just  been  copied  into 
the  record,  is  it  not  a  fact  that  that  deals  with  FM  towers 
and  not  AM  towers?  A.  It  was  intended  for  both. 

Q.  Was  it  not  for  the  FM  tower?  A.  No,  it  was  intended 
for  AM  and  FM.  We  talked  about  the  AM  and  we  gave  him 
some  design  of  the  towers  and  heights  of  the  towers  as  pro¬ 
posed  in  our  proposed  application  here. 


Cross  Examination 
By  Mr.  Solomon : 

Q.  Mr.  Miller,  were  you  present  in  Cleveland  during  the 
hearing  in  Cleveland  on  the  FM  application  of  this  organi¬ 
zation?  A.  I  appeared  only  as  a  witness.  I  was  at 
1252  that  time  engaged  as  a  counsel  in  the  wage-labor 
movement  in  Chicago. 

Q.  You  were  not  present?  A.  I  was  not  present,  except 
for  my  own  testimony. 
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1258  Q.  You  said  you  expected  to  give  half  of  your  time 
to  this  broadcast  station.  You  mean  half  of  your  time 

to  the  proposed  AM  station  or  half  of  your  time  to  the  activi¬ 
ties  of  the  Cleveland  Broadcasting,  Inc.?  A.  The  Cleve¬ 
land  Broadcasting,  Inc. 

*•*•***#*• 

1259  Q.  You  expect  to  spend  on  the  average  half  a 
1  working  day  to  the  affairs  of  this  organization?  A. 

At  Ifeast.  There  is  a  lot  of  work  can  be  done  at  night  in  the 
broadcast  station  in  addition  to  the  work  during  the  day. 

Q.  When  you  say  that,  Mr.  Miller,  do  you  mean  you  intend 
to  spend  the  time  during  the  organizational  period  of  the 
station,  or  do  you  intend  to  continue  to  spend  such  a  high 
percentage  of  time  when  the  station  is  in  operating  order? 
A.  To  continue  when  the  station  is  in  operating  order. 
***•***••• 

1261  Q.  Mr.  Miller,  I  realize  there  is  going  to  be  other 
testimony  as  to  the  proposed  program  service  of  the 
Cleveland  Broadcasting,  Inc.,  but  as  the  president  of  the 
corporation  you  must  have  some  definite  ideas  as  to  the 
program  policy  which  should  be  adopted.  A.  It  is  in  writ¬ 
ing  and  will  be  submitted.  It  has  been  adopted  unanimously 
by  the  board  of  directors,  and  I  think  all  of  them  under¬ 
stand  it.  I  have  seen  them,  myself,  read  it  and  discuss  it. 

Q.  You  have  consulted  with  Mr.  Ripley  and  Mr.  Seltzer 
who  you  said  will  be  in  charge  directly  of  the  program¬ 
ming?  A.  Yes,  sir;  that  is  right. 

Q.  And  the  ideas  they  will  present  are  the  ideas  of  your¬ 
self  and  the  board  of  directors?  A.  That  is  right. 

•  ••••••••• 

1267  Felix  T.  Motia  was  thereupon  called  as  wit- 

1268  ness  for  the  Cleveland  Broadcasting,  Inc. 

•  •#••••••• 

1269  I  happened  to  be  a  Director  of  Fine  Arts  Gardens, 
located  on  Euclid  Avenue  in  that  particular  section. 

I  happened  to  be  a  member  of  the  Cultural  Garden  groups. 
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It  was  at  that  time  that  the  Cultural  Garden  groups  were 
started  in  the  City  of  Cleveland.  There  was  the  Jewish,  the 
Hungarian,  and  one  other,  the  German  garden. 

•  ••••••••• 

1276  The  Witness:  What  I  am  trying  to  do  is  this:  I 
would  like  to  be  able  to  be  helpful  to  formulate  some 

plan  so  far  as  the  radio  program  is  concerned.  I  am  talking 
about  the  cultural,  civic,  and  particularly  the  nationality 
groups  program.  I  would  like  to  be  helpful  to  bring  about 
a  program  which  would  probably  appeal  to  the  greater  num¬ 
ber  of  people  in  a  particular  location  of  this  kind  whereby 
we  may  be  able  to  develop  something  that  will  bring  about 
a  better  and  a  more  common  understanding  amongst  the 
various  nationality  groups. 

•  •••«••••• 

1277  Q.  Will  you  tell  the  Examiner,  for  the  record,  if 
the  Cleveland  Broadcasting,  Inc.,  is  finally  successful 

as  an  applicant  in  this  case,  what  interest  you  propose  to 
display,  if  any,  in  the  Cleveland  Broadcasting  station?  A. 
I  hope  to  be  of  service  to  the  station  in  this  respect :  That 
is,  the  formulation  of  programs.  It  may  yet  bring  together 
citizens  of  the  various  American  groups,  and  if  I  may  make 
a  qualification,  it  has  reference  to  people  whom  I  have  a  lot 
of  regard  for,  and  respect  for,  and  people  that  I  think  of  in 
terms  of  being  thoroughly  Americans.  It  would  be  for  the 
purpose  of  getting  them  together  in  perhaps  a  forum,  and 
to  have  them  speak  over  the  radio,  and  also  to  advise  the 
public  of  the  accomplishments  that  have  been  made,  and  the 
success  of  that  particular  individuals. 

•  ••••••••• 

1278  Q.  Would  you  attend  the  meetings  of  the  board  of 
directors.  A.  I  would  attend  the  meetings  of  the  board 

of  directors,  and  I  would  certainly  try  to  give  at  least  one  or 
two  hours  a  day  of  my  time,  if  I  could,  in  order  to  help  out 
this  particular  program. 

.  . . . 
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1280  Cross  Examination 
By  Mr.  Jackson : 


1283  Q.  Mr.  Matia,  do  you  intend  to  participate  in  the 
day-to-day  operation  of  this  radio  station?  A.  I  do. 

Q.  Wait  a  minute.  If  the  license  is  granted  to  the  Cleve¬ 
land  Broadcasting  station?  A.  I  do,  sir. 

Q.  That  is  not  the  way  you  have  described  it  with  respect 
to  the  nationality  programs  and  attendance  at  the  meetings 
of  the  board  of  directors.  A.  I  am  not  only  interested  in  the 
nationality  group  program.  Of  course,  I  am  interested  in 
a  civic  program,  too.  I  think  there  is  much  that  can  be 
done,  so  far  as  my  present  responsibility  on  the  Board  of 
Elections  is  concerned.  I  do  know  that  we  have  a  rather 
serious  problem  in  a  city  or  county  such  as  Cleveland  with 
reference  to  registration,  voting,  and  the  instructions  of 
voters.  We  have  a  problem  so  far  as  the  booth  officials  are 
concerned,  and  it  is  a  question  of  broadcasting,  a  question 
of  instructing,  and  it  is  a  question  of  enlightening  the  pub¬ 
lic  on  matters  which  I  consider  to  be  very  important. 

•  ••••••«•• 

1284  Q.  Mr.  Matia,  you  are  not  going  to  be  a  member 
of  the  operational  staff  of  the  station,  are  you?  A. 

I  don’t  believe  I  will;  no,  sir. 

Q.  You  don’t  expect  to  have  an  office  at  the  radio  station 
or  the  studio?  A.  No,  I  don’t. 

Q.  You  are  engaged  in  other  things  than  the  general  prac¬ 
tice  of  law?  A.  Yes. 

Q.  Like  the  rest  of  us  lawyers,  you  have  an  office  and 
hope  that  many  people  will  come  in?  A.  That  is  right. 

Q.  Then  you  are  also  the  Democratic  member  of  the 
Board  of  Elections?  A.  That  is  right. 

Q.  That  public  office  imposes  numerous  and  important 
duties  upon  you,  does  it  not?  A.  Definite  responsibilities  as 
a  board  member,  yes. 
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Q.  At  times  the  duties  are  more  pressing,  such  as  in 
connection  with  elections,  and  things  of  that  kind?  A.  That 
is  right. 

Q.  You  are  also  the  legal  representative  of  the  Re- 
1285  public  of  Poland  in  Cleveland,  you  testified  to ;  is  that 
right?  A.  That  is  just  a  representative  consulate 
office  in  that  district. 

Q.  You  do  not  intend  to  retire  from  the  practice  of  law? 
A.  No. 

Q.  You  do  not  intend  to  resign  from  your  office  as  a  mem¬ 
ber  of  the  Board  of  Elections?  That  is  a  salaried  office,  is 
it  not?  A.  Yes,  sir. 

Q.  You  do  not  intend  to  give  up  your  representation  of 
the  Consulate  of  the  Republic  of  Poland?  A.  That  is  right. 
However,  I  might  state  that  I  have  several  men  in  the  office 
who  are  associated  with  me,  and  we  have  a  very  happy  ar¬ 
rangement  there. 

•  •*#****•* 

1299  By  Mr.  Solomon : 

Q.  Mr.  Matia,  are  you  familiar  with  the  Federal 
Communications  Act  of  1934?  A.  I  am  not. 

Q.  Have  you  read  the  Federal  Communications  Commis¬ 
sion’s  publication  known  as  the  Public  Service  Responsibili¬ 
ty  of  Broadcast  Licensees  generally  known  as  the  Commis¬ 
sion’s  Blue  Book?  A.  I  heard  about  it  in  these  hearings. 
I  am  not  familiar  about  it. 

1300  Q.  You  are  not  familiar  with  it?  A.  No. 

Q.  As  to  what  extent,  I  might  ask,  are  you  familiar 
with  the  rules  and  regulations  of  the  Federal  Communica¬ 
tions  Commission?  A.  I  can  frankly  say  that  I  have  a  very 
meager  knowledge  of  it. 

•  •  •  *  •  •  •  *  *  •  • 

1301  Ray  L.  Lamb  was  thereupon  called  as  a  witness 
for  the  Cleveland  Broadcasting,  Inc. 

•  ••••••••• 
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Direction  Examination 
By  Mr.  McLaughlin : 

•  ••••••••• 

1302  Q.  When  and  where  were  you  born?  A.  I  was 
born  in  what  is  now  Cleveland.  It  was  then  a  village 
called  Nottingham,  which  many  years  ago  was  taken  into  the 
city.  May  16, 1884. 

Q.  How  long  have  you  lived  in  Cleveland?  A.  I  have 
lived  there  all  of  my  life  with  the  exception  of  three  years 
from — whatever  part  of  1933  it  was  that  Mayor  Miller  got 
out  of  the  City  Hall,  and  from  that  time  until  October  of 
1936  I  have  lived  here  in  Washington,  but  I  never  trans¬ 
ferred  my  legal  residence,  and  I  voted  in  Cleveland  and 
paid  my  income  tax  in  Cleveland,  and  so  on. 


1304  Q.  During  your  service  as  Finance  Director  of  the 
city,  did  you  have  any  contact  with  welfare  and  relief 

work,  and,  if  so,  state  what  it  was.  A.  Yes,  sir.  I  was  a 
member  of  the  Cannon  Committee,  which  was  a  very  well 
known  committee  in  Cleveland  in  those  days,  which  took 
over  the  responsibility  of  meeting  the  relief  needs  growing 
out  of  the  severe  depression  existing  at  that  time.  I 

1305  was  a  member  of  the  various  committees  which  under¬ 
took  to  finance,  through  trying  to  obtain  State  and/or 

federal  funds  to  meet  the  destitute  condition  in  which  many 
people  were  at  that  time,  and  it  vras  during  the  time  that  I 
was  in  the  City  Hall  that  I  was  on  any  and  every  committee 
or  group  that  worked  in  an  effort  to  raise  funds  to  meet 
the  community’s  needs. 

•  •••*••*•• 

1308  Q.  What  is  your  interest  in  radio,  and  in  the  activi¬ 
ties  of  the  Cleveland  Broadcasting  Company?  A. 
Well,  I  don’t  profess  to  know  anything  about  the  manage¬ 
ment  of  a  radio  company,  but  I  have  always  been  keenly  in¬ 
terested  in  radio,  and  particularly  interested  in  radio  pro¬ 
grams  of  practically  all  types.  I  started  when  the  old  cat’s 
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whisker  sets  were  the  only  ones  available,  and  I  used  to  sit 
up  with  that  until  the  wee  hours  of  the  night.  There  have 
been  constantly  improved  type  radio  receivers  that  I  had 
until  I  now  have  the  one,  or  one  of  the  best  ones  now  avail¬ 
able. 

Mr.  Jackson :  Do  you  mean  of  your  own  construction  ? 

The  Witness:  No,  I  couldn’t  do  that.  I  couldn’t  build  a 
mousetrap. 

I  have  had  a  very  keen  interest  in  radio  programs  of 
various  types.  I  enjoy  many  of  them,  and  particularly  mu¬ 
sical  ones.  I  am  particularly  concerned  in  connection  with 
my  business  with  newscasts.  I  am  expressing  a  personal 
opinion  now,  but  under  the  conditions  that  exist  today,  and 
the  confusion  and  problems  that  I  think  our  country 

1309  faces,  and  due  to  the  nature  of  my  business,  I  feel 
that  we  have  a  great  way  to  go  in  trying  to  get  plain 

facts  into  the  homes  and  ears  of  the  public.  I  feel  that  a 
great  many  newscasts  are  biased,  for  one  reason  or  another, 
and  I  think  that  some  of  them  are  exaggerated  and  dis¬ 
torted  in  order  to  be  sensational.  Many  others  are  colored 
for  other  reasons,  and  I  would  expect  to  be  heard  by  our 
board  as  to  the  preparation,  and  other  matters,  and  gen¬ 
eral  policy  to  be  applied  as  to  any  newscast  program  that 
went  over  our  station. 

•  ••••••••• 

1310  Q.  How  much  time  do  you  expect  to  devote  to  the 
affairs  of  the  company,  Mr.  Lamb?  A.  Never  having 

had  any  previous  connection  with  a  radio  company,  X  cannot 
tell  exactly  how  much  time  would  be  required,  but  I  would 
be  perfectly  willing  to  give  and  could  give  it  whatever  time 
it  would  require  in  order  to  contribute  what  I  feel  that  I 
can  to  its  successful  operation,  with  the  understanding  of 
course  that  I  would  not  expect  to  have  any  active  part  in 
the  day  to  day  operation  of  the  radio  station. 

I  would  expect  to  have  a  voice  in  its  policies,  but  would 
expect  Mr.  Ripley  and  his  staff  to  actually  take  care  of  the 
details  of  the  business  and  would  not  expect  to  have  any 
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part  in  it,  any  more  than  that  to  which  I  am  entitled  as  a 
member  of  the  board. 


1318 1  Q.  Will  you  now  state  what  your  income  was  in 

1945  to  1946,  unless  you  have  objection  to  it?  A.  That 
statement  shows  what  it  was  before  our  associate  Mr. 
Carey  took  care  of  me.  It  shows  $104,000  odd  in  1945  and 
$79,800  odd  in  1946. 

The  Presiding  Officer:  Was  that  after  or  before 
1319  the  payment  of  income  tax? 

The  Witness :  That  is  before  taxes. 

Mr.  Solomon :  Did  you  mean  Mr.  Carey  in  the  Department 
of  Internal  Revenue  ? 

The  Witness:  Yes. 


The  Presiding  Officer:  That  income  was  net,  was  it  not? 
The  Witness:  Yes.  It  was  all  derived  from  one  source. 


1325  By  Mr.  McLaughlin : 

Q.  Will  you  read  into  the  record,  Mr.  Lamb,  a  let¬ 
ter  you  received  from  the  Bank  of  Ohio  signed  by  H.  E. 
Small,  executive  vice  president  dated  October  21, 1947,  con¬ 
sisting  of  two  paragraphs? 

1326  A.  The  letter  is  addressed  to  the  Cleveland  Broad¬ 
casting,  Incorporated,  Union  Commerce  Building, 

Cleveland. 

“Gentlemen: 

We  hereby  agree  that  at  any  time  within  six  months  from 
the  date  of  this  letter,  we  will  loan  to  you  an  amount  or 
amounts  aggregating  not  more  than  $200,000  for  periods  not 
exceeding  in  any  instance  six  months  on  terms  and  condi¬ 
tions  as  to  interest  and  otherwise  to  be  mutually  agreed 
upon  between  us. 

The  letter  is  intended  to  be  a  commitment  which  you  may 
show  to  the  Federal  authorities  in  connection  with  your 
efforts  to  retain  the  broadcasting  permit  which  has  hereto- 
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fore  been  granted  to  you  as  assurance  of  your  ability  to 
obtain  the  funds  referred  to  in  this  letter,  when  and  if  the 
same  may  be  needed,  in  order  to  carry  out  any  commitments 
which  you  may  make  in  the  proceedings,  with  reference  to 
said  permit.” 

The  letter  is  signed  Bank  of  Ohio,  by  H.  E.  Small,  execu¬ 
tive  vice  president. 

Q.  Was  that  letter  delivered  to  you  by  the  Bank  of  Ohio, 
in  your  capacity  as  secretary  of  the  company?  A.  Yes. 

•  •  •  *  •  •  '  *  •  •  • 

1327  By  Mr.  McLaughlin : 

Q.  Have  you  another  letter  from  Mr.  H.  E.  Small, 
executive  secretary  of  that  bank,  on  the  subject?  A.  Yes. 

Q.  Will  you  please  read  it?  A.  It  is  a  letter  dated  Octo¬ 
ber  21,  1947,  addressed  to  Cleveland  Broadcasting,  Incor¬ 
porated,  Cleveland,  Ohio : 

“Gentlemen: 

We  hereby  agree  that  at  any  time  within  six  months  from 
the  date  of  this  letter,  we  will  loan  to  you  an  amount  or 
amounts  aggregating  not  more  than  $200,000  for  periods 
not  exceeding  in  any  instance  six  months,  on  terms  and  con¬ 
ditions  as  to  interest  and  otherwise,  to  be  mutually  agreed 
upon  between  us. ’ 1 

The  letter  is  signed  Bank  of  Ohio,  by  H.  E.  Small  execu¬ 
tive  vice  president. 

Mr.  Jackson :  Are  those  all  separate  loan  agreements  ? 

The  Witness :  No,  they  refer  to  the  same  loan. 

•  ••••••••• 

1329  Mr.  Jackson :  Mr.  Lamb,  referring  to  the  document 
marked  Cleveland  52. 

•  ••••••••• 

1330  Mr.  Jackson :  In  the  third  paragraph  it  says : 
“Pursuant  to  said  commitment,  in  accordance  with 

the  terms  and  conditions  of  the  note  or  notes  given  by  said 
Cleveland  Broadcasting,  Inc.” 
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Is  there  any  agreement  with  respect  to  the  terms  and 
conditions  of  the  note  or  notes  to  be  given  by  the  Cleveland 
Broadcasting  Company? 

The  Witness :  We  have  not  discussed  in  great  detail  such 
things  as  the  rates  of  interest  and  the  amounts  to  be  bor¬ 
rowed,  because  I  have  to  say  again,  we  are  in  a  position  of 
not  only  not  needing  money,  but  having  it  stand  in  the  bank 
and  apparently  it  will  stand  for  some  time.  However,  as 
we  should  need  money,  and  as  we  know  how  much  we  want 
to  borrow,  we  would  sit  down  with  the  bank  and  work  out 
the  terms. 

Mr.  Jackson :  You  are  unable  to  state  what  the  conditions 
referred  to  in  the  Cleveland  Exhibit  52  would  be? 

The  Witness:  The  word  “conditions”  was  simply  used 
in  the  preparation  of  the  agreement,  in  order  to  be  broad 
enough  to  cover  the  arrangement  that  the  bank  made  with 
us  in  the  letter. 

Mr.  Jackson :  That  is  any  condition  that  the  bank  might 
choose  to  insert  in  a  note,  when  and  if  the  Cleveland  Broad¬ 
casting  Company  undertook  to  obtain  funds  under  the 
Cleveland  Exhibit  52,  and  the  two  letter  agreements 
1331  which  you  read  into  the  record? 

The  Witness:  No.  As  a  matter  of  fact,  the  word 
“conditions”  could  just  as  well  have  been  left  out  because 
it  does  not  refer  to  anything  in  particular. 

Mr.  Jackson :  Are  you  sure  that  the  bank  understands  it 
that  way? 

The  Witness:  Yes,  sir. 

Mr.  Jackson :  I  have  no  objection. 

1333  Cross  Examination 

By  Mr.  Jackson : 

•  ••••••••• 

1335  By  Mr.  Jackson : 

Q.  Mr.  Lamb,  I  do  not  want  to  pry  into  your  affairs 
any  more  than  I  have  to.  You  have  assumed  a  subscription 
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liability  of  $4,500  and  a  contingent  liability  under  Cleveland 
Exhibit  52  of  $35,000,  or  a  total  of  $39,500. 

^Referring  to  your  financial  statement  which  is  not  in  evi¬ 
dence,  will  you  merely  name  the  liquid  assets  upon  which 
you  would  rely,  to  meet  those  two  obligations,  should  they 
mature? 


A.  I  do  not  know  whether  I  am  called  upon  to  answer  that 
question,  in  the  first  place.  As  I  say,  it  might  depend  on 
conditions.  I  might  decide  to  sell  something,  or  borrow  the 
money. 


1336  Q.  Without  telling  anything  about  your  total  as¬ 
sets  or  net  worth,  would  you  name  the  liquid  assets 
in  your  judgment?  A.  Cash,  $11,500.  United  States  Gov¬ 
ernment  Bonds,  $8,000.  Stocks,  including  Cleveland  Broad¬ 
casting  stock,  $14,000,  and  equity  in  a  paid-up  life  insurance 
policy — 


1337  The  Witness :  I  have  the  cash  surrender  value  of 
a  $5,000  life  insurance  policy,  which  is  $4,000. 

Cash  investment  in  a  partnership  which  I  have  referred 
to  before,  $45,000. 


Q.  You  include  part  of  your  partnership  interest  as  a 
liquid  asset?  A.  It  definitely  is. 

•  ••••*•*** 

1338  Q.  Now,  Mr.  Lamb,  I  want  you  to  refer  a  moment 
to  the  two  letters  you  read  into  the  record.  I  believe 
the  first  paragraph  of  the  longer  letter  is  identical  with 
the  single  paragraph  letter,  is  that  right?  A.  I  think  so.  I 
have  not  compared  them  identically,  but  I  am  sure  they  are. 
Q.  A  single  paragraph  letter  reads : 

“We  hereby  agree  that  we  within  any  time  from  six 
months  of  the  date  of  this  letter,  will  loan  to  you”  and  so  on. 
A.  Yes. 


112 


Q.  So  the  commitment  of  the  Bank  of  Ohio,  to  make  this 
loan,  will  expire  in  six  months,  will  it  not?  A.  This  com¬ 
mitment  will,  yes. 

Q.  And  the  H.  E.  Small  who  sent  you  the  letter,  as  execu¬ 
tive  vice  president,  is  the  Harry  E.  Small  who  is  listed  as 
one  of  the  stockholders  in  the  Cleveland  Broadcasting?  A. 
That  is  correct. 

Q.  And  Mr.  Bulkley,  another  stockholder,  is  a  director  of 
the  bank,  is  that  right?  A.  Yes. 

Q.  I  will  now  refer  to  the  latter  part  of  that  one  para¬ 
graph  letter : 

“  . .  on  terms  and  conditions  as  to  interest  and  otherwise 
to  be  mutually  agreed  upon  between  us.” 

1339  The  agreement  upon  the  terms  of  the  loan,  or  under 
which  the  loan  shall  be  made  are  not  yet  settled?  A. 

We  have  not  fixed  the  rate  of  interest  nor  the  amount  that 
we  might  want  to  borrow. 

Q.  Referring  to  the  two  paragraph  letter  which  you  read 
into  the  record,  I  direct  your  attention  to  the  second  para¬ 
graph  : 

“This  letter  is  intended  to  be  a  commitment  which  you 
may  show  the  Federal  authorities  in  connection  with  your 
efforts  to  retain  the  broadcasting  permit  which  has  hereto¬ 
fore  been  granted  to  you  as  assurance  of  your  ability  to 
obtain  the  funds  referred  to  in  this  letter,  when  and  if  the 
same  may  be  needed,  in  order  to  carry  out  any  commitments 
which  you  may  make  in  the  proceedings  with  reference  to 
that  permit.” 

Now  it  refers  to  your  efforts  to  retain  a  broadcast  per¬ 
mit.  Is  that  the  broadcast  permit  for  an  FM  station?  A.  No. 

Q.  Does  it  refer  to  the  broadcast  permit  for  the  AM 
station?  A.  Yes. 

Q.  So  this  loan  is  available  only  for  the  AM  station?  A. 
Well,  if  you  want  to  read  it  that  way.  The  loan  is  a  com¬ 
mitment  to  loan  it  to  us  and  the  second  paragraph  is  only 
put  in  the  letter  so  as  to  make  a  direct  tie-up  between 

1340  the  bank  and  this  Commission,  so  that  the  Commis- 
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sion  might  know  that  the  bank  knows  and  understands. 

Q.  You  obtained  it,  did  you  not,  as  a  representation  to 
be  made  to  the  Commission,  as  the  extent  of  the  commit¬ 
ment  from  the  bank?  A.  The  extent  of  the  commitment  is 
$200,000. 


Q.  Do  you  correctly  understand  the  second  paragraph 
of  the  two-paragraph  letter  of  October  21,  1947,  which  you 
read  into  the  record  as  making  the  commitment  of  the  bank 
contingent  upon  the  Cleveland  Broadcasting  Company  ob¬ 
taining  the  permit  for  which  license  had  now  been  applied? 
A.  It  says  “This  letter  is  intended  to  be  a  commitment 
which  you  may  show  to  the  Federal  authorities.”  That  is 
the  way  I  read  it. 

Q.  Is  it  not  a  fact  that  the  commitment  from  the  bank 
is  contingent  upon  your  obtaining  the  license?  A.  No. 


1348  Q.  You  do  not  intend  to  retire  from  your  business 
as  a  resident  partner  and  manager  of  Merrill,  Lynch, 

Fenner  and  Beane  of  Cleveland?  A.  I  am  not  actually  the 
manager. 

Q.  You  are  the  executive  of  the  office,  is  that  right?  A. 
We  have  a  manager  there  contiguously  with  me. 

Q.  You  do  not  intend  to  retire  from  that  business? 

1349  A.  I  do  not  intend  to  retire  from  the  firm,  no. 

Q.  Or  from  the  business  in  which  you  are  now  en¬ 
gaged,  do  you?  A.  I  do  not  intend  to  retire,  hut  your  ques¬ 
tion  implies  that  I  am  manager  of  the  details  of  that  office 
in  carrying  on  day  to  day  brokerage  business,  which  I  am 
not. 

Q.  I  do  not  mean  to  imply  anything,  Mr.  Lamb.  I  merely 
wanted  to  inquire  whether  you  intended  to  retire  from  your 
present  business.  A.  No,  I  do  not. 
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Cross  Examination 
By  Mr.  Solomon : 

•  **#•**••• 

1351  Q.  Have  you  ever  read  the  Communications  Act 
of  1934?  A.  I  have  not. 

Q.  Have  you  ever  read  the  publication  of  the  Federal 
Communications  Commission  known  as  Public  Service  Re¬ 
sponsibility  of  Broadcast  Licensees,  and  more  frequently 
known  as  the  Commission’s  Blue  Book?  A.  I  have  not,  be¬ 
cause  I  think  I  will  have  plenty  of  time  to  read  it  before  the 
station  starts  operating. 

Q.  However,  you  have  not  read  it  as  yet?  A.  I  have  not 
read  it  up  to  now. 

Q.  Are  you  familiar  with  the  rules  and  regulations  of  the 
Federal  Communications  Commission?  A.  Not  in  detail. 
I  think  I  know  some  of  them,  but  there  again  I  think  I  will 
have  plenty  of  time  to  check  on  that. 

1352  Q.  Since  1941,  you  have  participated  as  a  member 
of  the  board  of  directors  and  as  an  officer  of  the 

Cleveland  Broadcasting  Company,  is  that  right?  A.  That 
is  right. 

Q.  Mr.  Lamb,  you  say  one  of  the  main  reasons  why  you 
were  interested  in  becoming  a  stockholder  in  this  company 
is  because  of  your  belief  of  the  great  importance  of  having 
plain  facts  presented  in  the  news  programs  on  the  radio,  is 
that  right?  A.  I  think  those  are  the  words  I  used,  but  I 
mean  undistorted  news. 

Q.  You  mean  in  which  a  point  of  view  of  the  speaker  is 
not  presented?  A.  That  is  right. 

Q.  And  where  the  news  is  presented  as  news  rather  than 
being  colored?  I  think  you  used  the  word  “ colored”.  A. 
Yes. 

Q.  Is  it  your  personal  opinion  then  that  what  are  known 
as  radio  commentators  should  not  be  on  the  radio  station 
in  which  you  are  a  stockholder?  A.  If  we  faced  that  ques¬ 
tion,  I  would  take  the  position  for  whatever  it  would  be 
worth  as  an  officer  and  one  member  of  the  board,  that  cer- 
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tain  commentators,  if  the  question  came  up  of  whether  or 
not  they  should  broadcast  over  our  station,  I  would  take 
the  position  that  they  should  not. 

1353  Q.  When  you  say  certain  commentators,  you  mean 
commentators  whose  particular  bias  or  particular 

color  you  do  not  agree  with,  or  do  you  mean  commentators 
who  are  biased  or  who  do  color  the  news! 

•  **••#•**• 

The  Witness :  I  think  I  get  the  meaning  now.  I  know  what 
you  mean. 

I  particularly  do  not  refer  to  commentators  whose  opin¬ 
ions  I  do  not  agree  with,  but  I  refer  to  the  rabble-rouser 
type  of  commentator  who  upsets  the  economic  system  or 
tries  to  and  to  some  extent  does,  by  saying  things  over  the 
radio  which  history  has  proven  were  not  true,  and  which 
have  the  effect  of  distorting  at  least  the  opinions  of  a  lot 
of  people  who  do  not  sufficiently  analyze  the  situation  to  get 
the  facts. 

I  would  like  to  add  to  that,  there  are  some  commentators 
who  can  have  the  effect  of  running  the  stock  market  up  and 
down  by  what  they  say  on  Sunday  night.  The  stock  market 
will  go  up  the  next  morning  or  down,  and  they  have  gone  so 
far  as  to  pick  on  certain  corporations. 

By  Mr.  Solomon : 

Q.  You  think  that  is  bad,  whether  it  is  particularly  the 
views  they  express  that  you  would  agree  with  or 

1354  would  not  agree  with!  A.  Those  I  certainly  do  not 
agree  -with,  but  I  have  heard  others  who  have  said 

things  I  did  not  particularly  agree  with  and  that  is  all  right. 
I  love  an  argument  better  than  anything  else,  and  I  have  no 
objections  to  hearing  things  I  do  not  agree  with. 

Q.  Do  you  believe  that  the  radio  stations  should  sell  time 
to  commercial  sponsors  who  would  select  commentators  to 
speak  over  such  time  !  A.  I  would  be  in  favor  of  it  if  I  knew 
who  the  commentator  was  and  what  type  of  commentator 
he  was,  yes. 
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Q.  Are  you  aware  of  what  policy  the  Cleveland  Broad¬ 
casting  Company  has  with  respect  to  discussion  of  con¬ 
troversial  issues  ?  A.  Yes. 

Q.  What  is  the  policy!  A.  The  policy  is  that  time  will  be 
given.  When  I  say  “given”,  I  do  not  necessarily  mean  for 
free,  but  the  station  will  be  available  for  the  broadcasting 
of  controversial  issues  on  subjects  that  are  proper  for  broad¬ 
casts  to  the  public.  I  think  that  answers  your  question. 

Q.  Is  it  your  understanding  of  the  policy  of  the  Cleve¬ 
land  Broadcasting  Company  that  time  will  be  given  to  peo¬ 
ple  on  controversial  subjects  'who  wish  to  express  view’s  with 
which  the  Cleveland  Broadcasting  Company  does  not 

1355  agree !  A.  I  would  not  see  any  objection  to  that. 

Q.  And  providing  the  time  to  such  people,  would  it 
be  your  position  as  a  director  and  officer,  that  the  Cleveland 
Broadcasting  Company  should  examine  the  scripts  of  such 
statements  and  make  sure  that  the  statements  are  not  biased 
or  colored  or  would  tend  to  excite  the  population  unduly! 
A.  I  would  certainly  want  that  done. 

•  ••••••••• 

1356  Robert  J.  Bulkley  was  called  as  a  witness  on  behalf 
1  of  Cleveland  Broadcasting,  Incorporated. 

•  **••••*** 

Direct  Examination 
By  Mr.  Roberson : 

Q.  Will  you  state  your  name  for  the  record,  Senator 
Bulkley!  A.  Robert  J.  Bulkley. 

•  ••••••••• 

1357  Q.  Senator,  would  you  make  a  statement  for  the 
record  as  to  your  net  worth  at  the  present  time,  and 

show  for  the  record  whether  you  can  carry  out  the  commit¬ 
ments  to  pay  for  the  17  shares  of  stock  which  you  have  re¬ 
cently  subscribed  for!  A.  Well,  I  think  it  might  be  suffi¬ 
cient  to  say  that  I  have  United  States  Savings  Bonds  in  a 
large  amount,  if  I  had  to  sell  them. 
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Q.  Is  your  interest  in  this  Cleveland  Broadcasting  Cor¬ 
poration  of  the  same  character  as  it  was  when  you  testified 
before?  A.  Yes, sir. 


1360  Q.  To  the  best  you  can  estimate  at  the  present 
moment,  will  your  activities  enable  you  to  attend  the 
meetings  of  the  board  of  directors  of  the  Cleveland  Broad¬ 
casting  in  Cleveland?  A.  I  think  so. 


1361  Thomas  M.  Carey  was  called  as  a  witness  on  be¬ 
half  of  the  Cleveland  Broadcasting,  Incorporated. 


Direct  Examination 
By  Mr.  McLaughlin : 

Q.  State  your  name,  please.  A.  Thomas  M.  Carey. 


1364  Will  you  state  what  interests  you  as  Collector 
would  have  in  radio?  A.  In  1943,  when  I  went  in  as 

1365  Collector  of  Internal  Revenue,  we  found  an  increase 
in  the  number  of  taxpayers  in  that  district,  and  that 

was  probably  an  average  all  over  the  country  of  about  40 
per  cent  to  50  per  cent.  We  also  had  an  understaffed  crew, 
because  we  could  not  get  the  help.  Everybody  was  in  war 
work.  It  has  given  the  Bureau  of  Internal  Revenue  a  lot 
of  alarm  and  trouble  as  to  how  they  were  going  to  handle 
the  taxpayers. 

In  our  office  we  developed  a  plan  in  which  we  established 
schools  for  the  employees  of  industrial,  commercial  and  pro¬ 
fessional  people,  so  that  they  in  turn  could  make  out  tax 
returns  in  all  of  the  plants  and  business  institutions  in 
Greater  Cleveland  and  our  other  21  counties,  and  by  that 
means,  the  employer’s  production  was  not  cut  down  because 
there  was  no  loss  of  time.  The  employee  lost  no  time  by 
going  down  to  the  Internal  Revenue  office  in  order  to  make 
out  his  return  and  it  helped  the  Internal  Revenue  office. 

In  order  to  produce  those  schools,  we  got  the  approval 
of  the  Chamber  of  Commerce  of  Cleveland,  and  they  inter- 
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ested  all  of  the  members  of  the  Chamber  of  Commerce.  We 
went  on  the  air.  We  used  every  station  in  Cleveland  and 
every  station  in  our  district.  Today,  I  have  done  that  same 
school  work  each  year,  and  today  we  are  doing  the  same 
thing.  Our  schools  are  open  next  month  in  all  of  our  terri¬ 
tory.  We  are  using  11  broadcasting  stations  that  are  in  our 
.  district  and  they  will  broadcast  constantly.  There- 

1366  fore,  I  am  v?  rv  much  interested  in  radio. 

•  ••»•••••* 

Q.  Take  the  field  of  public  elections.  From  your  experi¬ 
ence  as  Clerk  of  the  Board  of  Elections,  have  you  any  ideas 
with  respect  to  the  usefulness  of  radio?  A.  Yes,  I  have.  We 
used  radio  at  the  Board  of  Elections  in  1936.  We  arrived 
at  a  situation  where  the  increase  in  registration  was  so 
great — it  came  in  the  fall  when  there  wras  not  time  to  set  up 
additional  voting  places,  nor  was  there  time  to  get  out 
additional  equipment  and  it  looked  like  it  would  be 

1367  an  impossibility  to  handle  the  number  of  voters.  We 
appealed  to  every  organization  that  was  in  existence. 

We  went  on  the  air,  asking  the  people  to  assist  us.  We  asked 
the  housewives  to  vote  at  a  certain  time.  We  asked  the 
school  teachers  to  vote  at  a  certain  time.  We  asked  the 
workers  to  vote  early  in  the  morning  and  late  at  night.  We 
did  such  a  successful  job  with  that  on  the  air  that  we  voted 
everybody  that  year  without  much  delay  in  the  end  of 
closing  the  polls.  It  was  very  successful. 

•  ••••••••• 

1368  Q.  What  would  you  say  as  to  the  amount  of  time 
you  would  be  willing  to  devote  to  the  company’s 

business  ?  A.  I  would  certainly  devote  any  time  that  is  nec¬ 
essary,  as  far  as  being  a  member  stockholder  and  member 
of  the  board  of  directors  is  concerned. 

•  ••••••••• 

Cross  Examination 
By  Mr.  Jackson : 

•  ••••••••• 
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1371  Q.  Now,  Mr.  Carey,  you  stated  in  certain  official  ca¬ 
pacities  you  had  found  the  radio  useful  in  broadcast¬ 
ing  news  to  the  public?  A.  I  did. 

Q.  And  you  found  no  difficulty  in  getting  any  existing 
radio  stations  to  broadcast  that  news,  did  you?  A.  No,  I 
did  not  find  any  difficulty. 

Q.  Mr.  Carey,  if  Scripps-Howard  Radio,  Inc.,  should  ob¬ 
tain  a  permit  for  the  construction  and  operation  of  an  AM 
station  in  Cleveland  and  you  should  continue  to  be  an  offi¬ 
cial  resident  in  Cleveland  with  occasion  to  use  the  radio 
for  this  sort  of  public  thing,  would  you  be  willing  to  use 
those  facilities?  A.  Certainly. 

•  ••••••••• 

1372  Dan  W.  Duffy  was  called  as  a  witness  on  behalf 
of  Cleveland  Broadcasting,  Incorporated. 

•  ••••••••• 

Direct  Examination 
By  Mr.  Roberson : 

Q.  Will  you  state  your  full  name  for  the  record? 

1373  A.  Dan  W.  Duffy. 

•  ••••••••• 

Q.  Will  you  briefly  state  your  education  and  experience? 
A.  I  graduated  from  Notre  Dame  in  1921,  and  through  Mr. 
Rockne,  I  was  sent  to  Cleveland  to  coach  Cathedral  Latin 
High  School,  which  I  did  for  some  six  or  seven  years,  while 
I  was  going  through  law  school.  I  then  coached  Holy  Name 
High  School  in  football  and  basketball.  I  then  became  rec¬ 
reational  commissioner  of  the  City  of  Cleveland. 

•  ••••••••• 

1376  Q.  What  I  am  trying  to  ask  you  is,  did  your  posi¬ 
tion  as  Recreation  Commissioner  afford  you  any  con¬ 
tacts  with  the  people,  the  boys,  and  the  people  of  Cleveland? 
A.  Certainly,  through  the  playgrounds  and  through  the 
parks,  I  had  direct  contact  with  thousands  of  people  every 
Sunday,  when  these  main  games  were  played  and  thousands 
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of  others  on  Saturdays  and  thousands  of  others  on  nights 
during  the  week  when  they  played  a  twilight  league. 

Q.  Were  your  duties  office  duties?  A.  Office  and  super¬ 
vision. 

Q.  Did  you  get  about?  A.  Oh,  yes,  all  over  the  city. 

•  ***•••#•* 

1377  Q.  Did  you  have  any  contact  with  high  school 
coaches?  A.  Yes. 

•  ••••••••• 

I  refereed  all  kinds  of  sports,  basketball  and  football,  and 
umpired  baseball. 

•  •««•••••• 

1379  Q.  Have  you  any  particular  ideas  as  to  something 
that  might  be  done  in  the  way  of  sports  that  is  of 
particular  interest  to  you?  A.  There  is  only  one  station  in 
Cleveland  that  carries  any  time  for  amateur  sports,  at  least 
that  I  have  heard,  and  that  is  station  WJW,  I  think,  but 
outside  of  that  amateur  sports  have  had  no  radio  develop¬ 
ment  whatever  in  Cleveland.  There  is  a  tremendous  field 
therefor. 

Q.  What  ideas  do  you  have?  A.  A  given  program  should 
be  developed  and  a  program  that  people  would  become  ac¬ 
customed  to  listen  to,  on  a  scheduled  and  not  unscheduled 
basis,  and  not  have  to  come  in  haphazardly  on  it,  but  on  a 
given  schedule,  just  like  a  news  broadcast. 

•  ••••••••• 

1386  Paul  Aiken  was  thereupon  called  as  a  witness  for 
Cleveland  Broadcasting,  Inc. 

•  ••••••••• 

Direct  Examination 

By  Mr.  McLaughlin : 

Q.  Have  you  ever  lived  in  Cleveland,  and,  if  so,  state  the 
extent  of  your  residence  there.  A.  I  lived  in  Cleveland  from 
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early  in  the  fall  of  1941  until  October  1, 1942,  at  which 
1387  time  I  entered  the  Army  Air  Force.  I  have  not  re¬ 
turned  to  live  physically  in  Cleveland  since  I  was  dis¬ 
charged  from  the  Army  a  year  ago. 

Q.  Have  you  been  in  Cleveland  on  occasions ?  A.  I  have 
been  there  numerous  times  since  I  left  the  Army. 

Q.  And  what  is  your  intention  with  respect  to  any  pos¬ 
sible  return  to  Cleveland  after  your  period  of  service  for 
the  Government  here  may  be  terminated?  A.  It  is  my  in¬ 
tention,  and  very  sincere  hope,  to  resume  the  practice  of 
law  in  Cleveland. 

•  ••••••••• 

1392  A.  I  went  from  there  to  the  Democratic  National 
Committee.  I  was  Director  of  the  Speakers  Bureau 

and  assistant  to  the  then  chairman,  James  A.  Farley.  I  left 
the  Democratic  National  Committee  about  the  first  of  the 
year  1937. 

****••**•• 

I  left  this  job  in  1940.  I  again  became  director 

1393  of  the  Speakers  Bureau  for  the  Democratic  National 
Committee  and  assistant  to  the  then  chairman, 

Edward  J.  Flynn.  I  stayed  on  with  Mr.  Flynn  after  the 
campaign  until  the  fall  of  1941,  when  I  moved  to  Cleveland, 

Ohio,  and  entered  the  practice  of  law  there. 

•  ••••*•••• 

Q.  Up  to  this  point  in  the  history  of  your  experience,  had 
you  had  any  contact  with  radio?  A.  I  have  had  consider¬ 
able  contact  with  radio. 

Q.  Will  you  please  state  the  extent  of  that  contact?  A. 
When  I  was  in  the  University  of  Kansas  we  operated  a 
local  station.  I  participated  in  some  of  the  programming. 
That  was  of  a  very  minor  nature,  however. 

In  1932  I  managed  the  radio  part  of  the  campaign,  the 
Democratic  campaign,  in  the  State  of  Kansas,  in  which  I 
bought  considerable  radio  time  and  arranged  for  radio 
speeches,  radio  skits,  and  other  things  of  that  nature. 

In  1936  and  in  1940,  when  I  was  in  the  Democratic 

1394  National  Committee  it  was  my  function  to  estimate 
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the  amount  of  radio  time  we  needed,  and  to  prepare 
and  set  up  a  schedule  of  how  we  were  to  employ  that  time. 
This  is  what  gave  me  my  interest  in  radio.  I  felt  it  was  a 
wonderful  medium  to  approach  the  public. 

»#•••#•••• 

j 

A.  I  like  radio,  I  believe  in  radio,  I  always  wanted  an 
opportunity  to  have  some  small  part  in  serving  the  public 
through  radio.  It  would  be  my  intention,  as  far  as  the  man¬ 
ager  and  the  board  of  directors  would  allow  me,  to  offer 
every  help  I  could  to  the  station. 

Q.  And  do  you  expect  to  be  in  Cleveland  periodically, 
or  at  least  from  time  to  time,  in  order  to  offer  those 

1396  suggestions,  and  in  any  other  way  to  confer  with  the 
officers  of  the  company?  A.  I  always  have  in  the 

past,  and  I  intend  to  in  the  future.  I  would  not  mind  at  all 
coming  to  Cleveland  every  week  end,  if  my  duties  here  would 
let  me  go  out  there. 

•  ***•*•*•# 

1397  Q.  Will  you  state  for  the  record  the  amount  of  your 
liabilities  and  the  amount  of  your  quick  assets  in  at 
least  an  amount  sufficient  to  indicate  your  ability  to 

1398  pay.  A.  I  have  no  liabilities,  other  than  the  running 
monthly  debts,  charge  accounts.  My  quick  assets  are 

in  the  neighborhood  of  $20,000;  that  is,  not  including  real 
estate. 

Q.  And  you  have  some  real  estate  and  personal  property 
that  would  aggregate  at  least  about  what?  A.  I  would  say 
thirty-five  to  forty  thousand  dollars. 

The  Presiding  Officer :  That  is  the  total  of  everything,  or 
just  real  estate  ? 

The  Witness :  I  think  the  total,  Mr.  Examiner,  would  be 
$55,000  to  $60,000.  That  includes  property,  real  estate  which 
is  held  in  my  wife’s  name,  but  real  estate  which  I  bought  and 
paid  for. 
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Cross  Examination 

•  *•**•**•* 

1399  Q.  Now,  Mr.  Aiken,  when  Cleveland  Broadcasting 
was  first  organized  with  750  shares  in  1941 —  A. 
That  is  my  recollection. 

Q.  — you  were  the  owner  of  376  shares;  were  you  not? 
A.  I  think  that  is  right. 

Q.  One  share  more  than  the  majority?  A.  I  believe  that 
is  right. 

Q.  And  you  borrowed  the  funds  to  make  that  investment 
from  Mr.  Reynolds,  the  treasurer  of  the  Democratic  Na¬ 
tional  Committee?  A.  I  borrowed  it  from  R.  J.  Reynolds 
of  Winston-Salem.  In  addition  to  his  many  other  posts  he 

was  treasurer  of  the  Democratic  National  Committee. 

•  ••••••••• 

1407  Cross  Examination 

By  Mr.  Solomon : 

1408  Q.  Is  it  fair  to  say,  then,  that  your  express  desire 
to  return  to  Cleveland  at  the  end  of  your  Government 

service  is  based  just  on  your  desire  rather  than  on  any  busi¬ 
ness  connections  in  Cleveland,  other  than  with  the  appli¬ 
cants  in  this  case  ?  A.  That  is  correct ;  except  for  the  fact 
you  know,  as  attorney,  if  you  spend  some  time  in  a  city  in 
the  practice  of  law,  that  that  is  of  value  to  you  as  an  attor¬ 
ney,  and  if  I  were  to  pick  a  place  to  practice  law  today  it 
would  either  be  in  Cleveland,  Ohio,  or  Washington,  D.  C. 
My  preferences — well,  I  have  had  no  legal  practice  in  Kan¬ 
sas,  Mr.  Solomon. 

•  **•••*••• 

1409  Q.  In  1940,  and  early  in  1941,  you  were  working  in 
Washington  with  the  Democratic  National  Commit¬ 
tee  ;  is  that  right?  A.  That  is  right,  sir. 

Q.  At  that  time  had  you  ever  been  in  Cleveland?  A.  No, 
sir.  I  probably  had  been  through  there  on  the  train,  but  I 
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cannot  state  that  I  ever  spent  any  great  amount  of  time  in 
Cleveland. 

Q.  Now,  at  the  time  you  determined  to  make  an  investment 
in  the  radio  business,  and  to  active  participate  in  the  radio 
business,  and  at  the  time  you  discussed  that  with  Mr.  Rey¬ 
nolds  originally,  had  you  determined  on  Cleveland  as  the  site 
in  which  you  would  make  an  investment  in  the  radio  busi¬ 
ness?  A.  No,  I  had  not  at  the  beginning.  It  was  some  time 
during  the  process  of  while  I  was  thinking  about  radio.  My 
first  idea  was  Topeka,  Kansas,  and  then  I  shifted  my  think¬ 
ing  to  Kansas  City,  Mo.,  and  finally  to  Omaha  and  Cleve¬ 
land,  and  the  net  result  was  I  felt  the  need  and  possibili- 
1  ties  were  greater  in  Cleveland  than  in  any  of  the 

1410  other  cities  I  considered.  I  determined  whatever  city 
I  went  to  I  would  make  that  city  my  home. 

1411  By  Mr.  Jackson : 

Q.  When  and  how  did  you  meet  Ray  Miller?  A.  I  first 
talked  with  Mr.  Ray  Miller  over  the  telephone.  It  was  in 
1936.  At  that  time  I  was  arranging  the  speaking  engage¬ 
ments — I  am  wrong;  let  me  correct  that.  It  was  in  1940. 
At  that  time  I  was  arranging  the  speaking  engagements  for 
the  President  of  the  United  States.  It  was  determined  that 
the  President  should  speak  in  Cleveland,  Ohio,  immediately 
before  the  election. 

I  worked  with  Mr.  Miller  in  making  the  arrangements  for 
the  President  to  go  to  Cleveland.  That  was  my  first  contact 
with  him. 

1412  Q.  And  you  met  him  from  time  to  time  in  connec¬ 
tion  with  your  work  for  the  Democratic  National 

Committee?  A.  I  saw  him  occasionally,  sir. 

Q.  That  was  in  1940, 1  think?  A.  1940  or  1941,  sir. 

•  ••••••••• 
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1416  Fred  R.  Ripley  was  thereupon  called  as  a  witness 
for  Cleveland  Broadcasting,  Inc. 

•  •••••*••• 

Direct  Examination 

By  Mr.  McLaughlin : 

1418  Q.  What  departmental  editorships  and  headships 
did  you  occupy  during  that  newspaper  experi¬ 
ence?  A.  Financial  editor,  and  I  was  also  music  critic 

1419  periodically. 

•  •*••••••• 

Q.  Will  you  state  the  extent  to  which  you  got  about  metro¬ 
politan  Cleveland  in  your  assignments  as  reporter,  and 
otherwise,  during  that  period?  A.  As  reporter  I  think  I 
covered  practically  every  beat  that  was  then  established  in 
Cleveland.  I  did  general  reporting,  general  assignment 
work,  met  the  usual  officials  one  meets,  for  example,  in  a 
tour  of  city  work.  I  was  assigned  to  the  City  Hall,  or  in  the 
courthouses.  I  was  also  assigned  the  federal  beat,  which 
includes  federal  officials  and  people  too  numerous  to  mention 
when  you  are  on  the  police  beat  at  Central  Police  Station, 
where  you  met  people  in  all  and  every  walk  of  life,  it  seems. 
*•*••••••• 

1421  Q.  Now,  Mr.  Ripley,  let  us  turn  to  your  radio  ex¬ 
perience.  Will  you  sketch  your  first  contact  with  radio 
as  the  beginning  point? 

•  ••••••#•• 

A.  In  1926  I  was  employed  at  Station  WJAY.  The  call 
letters  have  since  changed  and  the  station  has  since  moved 
from  Cleveland.  That  was  in  Cleveland,  Ohio,  an  indepen¬ 
dent  station.  For  close  to  a  year  I  had  what  was  then  called 
the  position  of  studio  director,  and  we  now  term  that  pro¬ 
gram  director. 

I  left  Station  WJAY  to  go  to  WTAM  as  chief  announcer 
early  in  1927.  I  remained  as  chief  announcer  of  WTAM 
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until  I  believe  the  date  was  approximately  March  1,  1930, 
wdien  I  resigned  from  WTAM  and  became,  at  the  request 
of  Mr.  Louis  B.  Seltzer,  radio  editor  of  The  Cleveland 
Press.  I  held  that  position  for  six  months  and  then  returned 
to  radio  as  assistant  manager  of  Station  WGAR  in  Cleve¬ 
land,  which  had  not  yet  gone  on  the  air.  I  assisted  in  the  mak¬ 
ing  ready  of  that  station  to  be  put  on  the  air.  I  believe  the 
date  it  wTent  on  the  air  was  some  time  in  November  of  1930. 
I  remained  there  as  assistant  manager  until  March  of  1933, 
when  I  wrent  to  Syracuse  and  became  program  director  of 
Station  WSYR.  After  two  years  at  WSYR I  became  a  stock¬ 
holder  and  director  and  was  elected  vice-president. 

1422  From  1933  until  the  fall  of  1943  I  held  those  posi¬ 
tions,  but  in  that  10-1/2-year  period  Mr.  Harry  C. 

Wilder,  who  was  president  of  that  corporation,  formed  three 
other  corporations,  in  wThich  I  participated  financially,  all 
of  them  radio  corporations.  We  purchased  Station  WJTN 
in  Jamestown,  N.  Y.,  and  operated  that  station  for  a  matter 
of  three  years.  I  was  vice-president  and  director  of  that 
corporation  and  responsible  for  its  general  management. 
•  **•#*##•• 

We  purchased  the  station  in  Springfield,  Vt.  I  was  vice- 
president  of  that  corporation ;  Springfield,  Vt.,  being  a  very 
small  city  and  almost  inaccessible  except  by  the  “Tooner- 
ville  Trolley/  ’  we  asked  permission  of  the  Federal  Com¬ 
munications  Commission  to  change  the  location  to  Keene, 
N.  H.,  and  increased  power  from  1000  to  5000  watts.  That 
permission  was  granted.  I  supervised  the  erection  of  the 
transmitter  building  and  studios  in  Keene,  N.  H.,  and  was 
vitally  interested  in  the  operation  of  that  station. 

Mr.  Solomon :  Is  that  now  known  as  WKNE  ? 

The  Witness :  That  is  now  known  as  WKNE,  and  since  my 
resigning  from  that  corporation  has  been  sold,  I  understand. 

By  Mr.  McLaughlin : 

1423  Q.  At  the  New  Hampshire  station  had  any  con¬ 
struction  been  done,  or  had  anything  been  begun  when 
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you  arrived  and  done  that  work?  A.  No.  The  application 
to  the  Commission  to  move  the  station  from  Springfield,  Vt., 
to  Keene,  N.  H.,  had  not  even  been  filed.  Nothing  had  been 
done.  We  built  from  the  ground  up  in  Keene,  N.  H. 

•  •••*•*••• 

1424  A.  I  believe  the  year  was  1938  that  an  application 
was  filed  for  a  station  in  Troy,  N.  Y.,  known  as  the 

Troy  Broadcasting  Company. 

1425  We  had  nothing  in  Troy  to  begin  with  except  our 
corporate  structure.  I  supervised  and  helped  design 

studios  in  the  Proctor  Theatre  Building.  I  helped  in  the 
selection  and  purchase  of  a  satisfactory  set  for  the  trans¬ 
mitter,  and  generally  supervised  the  entire  paperwork  and 
the  actual  physical  construction  of  that  station,  which  went 
on  the  air  in  April  of  1940. 

Mr.  Solomon:  The  call  letters  of  that  last  station  were 
what? 

The  Witness :  WTRY. 

By  Mr.  McLaughlin : 

Q.  Now,  thus  far  have  any  of  the  stations  that  you  have 
mentioned  had  any  independent  service  during  the  times 
you  were  with  them ;  that  is  to  say,  non-chain  affiliations  or 
partial  chain?  A.  WJAY  was  not  a  chain  station.  When  I 
went  to  Syracuse  WSYR,  it  had  just  become  a  member  of 
what  was  then  known  as  the  Blue  Network,  and  it  had  one 
commercial,  a  five-day-a-week  strip  of  Lowell  Thomas. 

Mr.  Solomon:  You  mean  one  commercial  on  the  station? 
The  Witness :  On  the  network,  one  network  commercial. 
•  ••••••••• 

1426  WTRY  had  no  network  affiliation  for  the  first 
year’s  operation.  Then  it  became  affiliated  with  the 

Blue  Network  as  a  basic  station. 

•  ••••••••• 
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In  March  of  1944  I  became  general  manager  of  Station 
WPRO  in  Providence. 

•  ••••••••• 

1427  Q.  And  while  we  are  on  the  subject,  what  are  your 
plans  with  respect  to  moving  to  Cleveland  upon  the 
termination  of  your  relationship  with  WPRO  ?  A.  As  soon 
as  I  am  released  in  Providence,  which  I  do  not  anticipate 
will  be  in  the  very  distant  future,  I  plan  to  move,  my  wife 
and  myself,  which  is  my  family,  to  Cleveland  and  resume 
my  residence  there. 

•  ••••••••• 

1433  While  in  Syracuse  I  took  a  very  active  interest  in 
the  Syracuse  Symphony  Orchestra,  a  very  commend¬ 
able  project.  I  was  a  director  for  several  years,  and,  finally, 
president  of  that  orchestra  for  three  years. 

•  •••••••#• 

1434  Since  leaving  Cleveland  I  have  affiliated  myself  with 
the  Christian  Science  Church.  I  have  retained  all 

through  the  years  that  I  have  been  away  from  Cleveland  my 
membership  in  the  Iris  Lodge,  No.  229,  the  F.  &  A.  M., 
Alkoran  Shrine  in  Cleveland,  Ohio. 

**#•*••#*• 

i  _ 

Q.  Will  you  state  what  the  next  contact  with  officers, 
directors,  and  stockholders  of  the  Cleveland  Broad- 

1435  casting,  Inc.,  was,  after  your  meeting  in  Cleveland 
of  May,  or  whatever  the  date  was,  1946?  A.  There 

was  a  rather  voluminous  correspondence,  numerous  long¬ 
distance  calls  between  the  officers  of  the  corporation  and 
myself,  and  on  two  occasions  I  met  with  one  or  two  of  the 
officers  in  New  York  City. 

Mr.  Jackson:  Will  you  fix  the  dates? 

The  Witness :  That  was  in  the  summer  of  1946,  and  I  am 
working  up  to  the  date  of  October  10  when  a  third  meeting 
was  held  in  New  York  City  at  the  request  of  the  Cleveland 
Broadcasting  and  there  I  was  informed  that  the  corpora¬ 
tion  in  its  quest  for  as  near  an  all-Cleveland  organization  as 
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they  could  possibly  have,  considered  me  a  Clevelander,  and 
I  was  offered  the  position  which  I  outlined  earlier  as  exec¬ 
utive  vice-president  and  general  manager.  I  was  given  the 
opportunity  of  stock  participation  to  whatever  extent  I 
cared  to  invest.  That  was  October  10,  1946.  The  deal  was 
closed  there  on  a,  shall  we  say,  basis  that  my  coming  to 
Cleveland  was  definite  at  such  time  as  my  full-time  services 
there  for  the  corporation  might  be  required. 

By  Mr.  McLaughlin : 

Q.  I  don’t  know  whether  you  have  covered  this,  but  what 
was  said  by  you,  and  what  was  said  by  the  officers  who  nego¬ 
tiated  with  you  as  to  the  aims  or  purposes  of  the  company, 
and  instructions  that  generally  were  given.  A.  The 

1436  instructions  I  received  from  the  officers  were  that 
I  was  to  build  and  operate  the  best  station  for  the 

Clevelanders  that  it  was  physically  possible  to  do.  I  was 
assured  of  any  cooperation  that  I  might  request.  I  was  as¬ 
sured  that  I  might  find  the  directors  available  for  consulta¬ 
tion  at  any  time  that  I  might  ask  them. 

•  ••••••••• 

A.  Since  October  10, 1946,  I  have  made  six,  seven,  or  eight 
trips,  I  cannot  tell  without  checking  the  records  which 
I  do  not  have  in  Washington  with  me,  but  I  cannot  give  you 
the  exact  dates.  I  have  made  from  six  to  eight  trips  to 
Cleveland  to  confer  with  the  officers  and  directors  of  this 
corporation.  I  have  had  a  very  great  correspondence 

1437  between  the — there  has  been  a  great  correspondence 
between  the  officers  and  myself,  and  I  believe  an  esti¬ 
mate  of  long-distance  telephone  calls  would  be  at  least  every 
ten  days,  which  is  quite  a  conservative  estimate. 

Q.  Will  you  tell  us  what  you  have  done  personally  through 
your  engagement  to  be  general  manager  and  executive  vice- 
president  towards  preparing  plans  for  the  operation  of  the 
station?  A.  Aside  from  my  participation  in  those  plans, 
when  I  was  actually  in  Cleveland  I  have  given  considerable 
thought,  quite  exhaustive  study,  to  program  schedules  of 
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other  stations.  I  have  relied  largely  on  my  own  personal 
knowledge  of  what  was  good  programming,  and  I  have 
passed  on  the  result  of  my  research  and  thinking  at  short 
intervals  to  other  people  involved. 

#**•*•***• 

1438  Q.  What  data  was  sent  to  you,  if  any,  at  Provi¬ 
dence  with  respect  to  planning  and  starting  pro¬ 
grams,  and  the  like?  Did  you  have  any  data  sent  to  you  by 
them?  A.  I  have  had  considerable  data  sent  to  me  with 
no  recommendations.  I  have  had  the  benefit  of  perusal  of 
all  of  the  evidence  submitted  at  the  earlier  hearing.  I 
have  had  all  of  the  letters  of  application  for  employment  in 
all  of  the  various  phases  of  a  radio  station’s  operation. 

•  *#**•#**• 

1443  Q.  Mr.  Ripley,  what  will  be  your  policy  or  attitude 
as  general  manager  and  executive  vice-president  in 

seeking  or  receiving  advice  from  officers,  directors,  and 
shareholders  of  the  Cleveland  Broadcasting,  Inc.?  A.  I 
certainly  plan  to  avail  myself  of  every  opportunity  along 
that  line. 

Q.  Will  you  seek  them  in  order  to  receive  whatever  they 
have  to  offer?  A.  I  will  seek  them  and  I  will  take  up,  for 
example,  Mr.  Aiken’s  offer  on  the  stand.  As  for  the  board 
of  directors,  I  know  that  I  am  to  have  the  opportunity  of 
meeting  with  other  directors  at  least  once  a  month,  and 
oftener,  if  it  is  necessary,  as  a  board. 

Individually,  I  expect  to  contact  each  and  all  of  them  at 
fairly  frequent  intervals. 

Q.  How  often  is  it  planned  to  have  directors’  meetings? 
A.  At  least  once  each  month. 

•  ••••••••• 

1444  Q.  Mr.  Ripley,  have  you  become  acquainted  with 
various  of  the  stockholders  in  the  Cleveland  Broad¬ 
casting  Company?  A.  Yes,  sir;  I  have.  Very  definitely  I 
have,  and  I  plan  to  call  on  the  knowledge  which  they  have. 
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I  might  say,  for  example,  Mr.  Matia  has  a  much  deeper 
understanding  of  the  problems  of  the  foreign-born  popula¬ 
tion  of  Cleveland  than  I,  and  as  an  average  Clevelander 
would  have.  I  intend  to  call  on  him  for  such  information  as 
he  might  have  along  that  line. 

1445  A.  I  will  call  on  Mr.  Duffy  for  his  intensive  back¬ 
ground  on  the  athletic  amateur  field  in  Greater  Cleve¬ 
land. 

**•**•**#• 

1446  The  Presiding  Officer:  I  don’t  think  it  is  proper 
for  the  witness  to  weigh  the  qualifications  of  these 

other  individuals.  They  speak  for  themselves.  He  can  testi¬ 
fy  to  what  arrangements  he  has  made  with  these  people,  or 
intends  to  make. 

•  •••#••••• 

1447  The  Presiding  Officer :  It  would  not  be  proper  for 
this  witness  to  characterize  the  value  of  their  back¬ 
ground. 

Q.  Let  us  find  out,  Mr.  Ripley,  who  you  would  call  on  and 
for  what  subjects.  You  have  covered  certain  of  the  stock¬ 
holders.  Will  you  continue  and  state  others  on  whom  you 
may  call  for  advice  or  consultation  on  a  particular  subject? 

*•••*#***• 

1448  Mr.  McLaughlin :  I  think  that  I  might  hand  the  wit¬ 
ness  a  copy  of  the  exhibit  showing  the  names  of  the 

shareholders,  if  there  is  no  objection  to  his  having  that  for 
the  purpose  of  refreshing  his  memory  less  he  inadvertently 
omit  one  of  the  men. 

•  •••«•«••• 

Mr.  Examiner,  for  the  sake  of  brevity,  I  do  not  intend  to 
go  down  this  list.  Suffice  it  to  say  that  I  intend  to  call  on 
each  and  every  one  of  them  when  I  think  they  have  informa¬ 
tion  about  which  I  may  profit.  I  have  a  personal  acquaint¬ 
ance  of  nearly  all  of  these  men,  and  I  know  their  back- 
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grounds,  and  it  is  my  intention  to  call  on  any  one  of  them  at 
any  time  I  think  he  can  supply  me  with  the  information 
which  is  not  better  than  that  which  I  already  have. 


1454  Q.  Mr.  Ripley,  I  show  you  what  has  been  marked 
!  for  identification  as  Cleveland’s  Exhibit  No.  54  and 
ask  you  what  that  is  ?  A.  That  is  a  statement  of  estimated 
initial  cost  of  installation  of  transmitting  equipment  for  the 
Cleveland  Broadcasting.  The  bottom  portion  of  the  sheet, 
the  last  three  lines,  show  the  estimates  of  weekly  revenue 
and  the  estimated  weekly  cost  of  operation  of  an  AM  sta¬ 
tion,  such  as  proposed. 

•  ••••••••• 

1456  Mr.  Solomon:  One  more  question:  Mr.  Ripley, 
this  figure  of  estimated  weekly  cost  of  operation,  is 

that  meant  to  include  estimate  weekly  cost  of  operation  of 
AM  and  FM,  or  just  AM  ? 

The  Presiding  Officer :  It  states  here  at  the  top  that  it  is 
only  AM,  Mr.  Solomon. 

Is  that  only  AM,  or  does  it  include  both  ? 

The  Witness :  It  is  as  it  said,  AM  operation,  but  by  the 
same  token  it  includes  through  duplication  of  service  FM. 
In  other  words,  it  is  comprehensive. 

The  Presiding  Officer:  Wait  a  minute.  Does  this  item 
of  $7,615  represent  the  entire  overall  cost  of  both 

1457  services? 

The  Witness:  Yes,  sir. 

The  Presiding  Officer :  It  includes  FM  operation  as  well 
as  AM? 

The  Witness:  Yes. 


1459  Q.  One  question  now  about  the  exhibit,  Mr.  Ripley, 
Exhibit  No.  54.  Let  us  take  item  No.  2,  the  antenna 
system.  You  have  a  figure  in  the  column  marked  “AM,” 
and  another  in  the  column  marked  “FM,”  and  will  you  ex¬ 
plain  what  the  separation  is  between  those  two  items  and 
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how  this  estimate  were  arrived  at?  A.  The  AM 
1460  column  is  for  a  four-tower  array  of  AM  only.  The 
corresponding  figure  of  $13,000  in  the  FM  column 
is  the  adaption  of  one  of  these  four  towers  for  use  as  an 
FM  supporting  structure  in  addition  to  its  use  as  a  part  of 
the  AM  array. 

Q.  Would  it  be  correct  to  say  that  the  FM  column  is  the 
additional  cost  that  would  be  incurred  by  the  combination 
of  FM  broadcasting  with  the  AM  station?  A.  Yes,  for  the 
AM  operation  alone,  the  cost  would  be  the  figure  in  the  first 
column.  Using  four  towers  for  a  combined  operation,  it 
would  be  a  total  of  those  two  figures. 


1462  Q.  Mr.  Ripley,  what  is  the  explanation  of  the 
figures  shown  at  the  bottom  of  Exhibit  No.  55,  esti¬ 
mated  weekly  income,  and  estimated  weekly  cost  with  re¬ 
spect  to  the  effect  of  FM  operations?  A.  I  think  perhaps 
the  best  explanation  is  that  Cleveland  Broadcasting  will 
have  only  one  pay  roll,  and  when  it  came  to  items  of  ex¬ 
pense  we  didn’t  make  a  breakdown  by  AM  and  FM  depart¬ 
ments. 

Q.  In  other  words,  your  AM  and  FM  departments  are 
included  in  the  estimate  shown  on  Exhibits  54  and  55?  A. 
Yes,  they  are  not  broken  down,  but  included. 

The  Presiding  Officer:  That  includes  your  pay  roll  for 
both  stations? 

The  Witness:  Yes. 


1465  Q.  Now,  Mr.  Ripley,  with  respect  to  the  construc¬ 
tion  items  shown  on  Cleveland’s  Exhibit  54,  have 
you  received  any  estimate  since  that  exhibit  was  prepared 
with  respect  to  so-called  outside  construction  in  connection 
with  item  6,  “Acquiring  or  Constructing  Buildings”? 


A.  Yes.  A  figure  of  $2,500,  an  estimate  on  the  cost  of 
running  water  and  power  from  the  street  in  North  Royalton 
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to  our  transmitter  building,  and  the  construction  of  a  road¬ 
way  approximately  1,000  feet  long  at  an  estimated  cost  of 
$3,500,  or  a  total  for  the  two  items  of  $6,000. 

Mr.  Jackson :  That  is  an  additional  item,  Mr.  Ripley? 

The  Witness :  That  is  an  additional  item. 

•  #*#*•**•• 

1467  Q.  Now,  Mr.  Ripley,  what  have  you  done  in  regard 
to  the  selecting  the  staff  and  personnel  of  the  pro¬ 
posed  station? 

•  ##**••**• 

A.  I  have  given  thought  to  the  key  personnel,  I  have  given 
much  time  to  that.  To  save  time,  may  I  say  that  I  have  not 
interviewed  stenographers,  phone  operators,  help  of  that 
sort,  but  I  have  interviewed  a  number  of  people  regarding 
the  key  positions,  two  in  particular,  where  my  mind  is  very 
well  made  up  but  their  names  must  be  withheld  in  fairness 
to  protecting  the  present  positions  in  the  radio  industry  of 
these  two  people.  The  program  director  I  have  given  much 
thought  to  and  have  made  arrangements  with  Mr.  Charles 
A.  Seltzer  to  take  that  position. 

•  •*••••••• 

1468  I  was  given  an  absolutely  free  hand  in  the  selection 
of  that  and  every  other  position  under  me.  Mr.  Selt¬ 
zer  is  my  own  choice  for  that  position.  I  have  conferred 
with  him  at  great  length  through  correspondence,  in  person 
in  my  visits  to  Cleveland,  and  less  than  a  month  ago  Mr. 
Seltzer  came  to  Providence  and  spent  a  week  as  a  guest 
in  my  home,  where  much  of  our  program  exhibit  was  ar¬ 
ranged. 

•  •**•••**• 

Q.  Now,  you  were  saying  a  word  about  the  selection  of 
personnel.  Is  there  anything  you  have  to  add  to  what  you 
have  heretofore  said  about  the  selection  of  key  personnel  in 
the  various  departments?  If  so  state  how  far  you  have  gone 
in  your  arrangements  and  thinking.  A.  I  can  say  only  that 
my  mind  is  made  up  in  two  other  key  positions,  and  I  must 
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ask  not  to  reveal  the  identity  of  those  people  until  the  time 
has  come  for  them  to  leave  their  present  employment. 

1469  Q.  And  what  are  those  key  positions?  A.  Chief 
engineer  and  commercial  manager. 

Q.  Now,  have  you  received  any  instructions  from  the 
board  of  directors  as  to  the  kind  of  personnel  you  would 
employ?  A.  Only  this  blanket  instruction  to  get  the  men 
who,  in  my  estimation,  were  the  best  men  available  for  our 
operation. 

•  ••••••••• 

Q.  Now,  from  the  exhibits  heretofore  introduced,  and  I 
understand  this  is  the  fact,  is  it  not,  Mr.  Ripley,  you  have 
subscribed  to  200  shares  of  the  new  issue  of  Cleve- 

1470  land  Broadcasting  stock  authorized  by  an  amend¬ 
ment  filed  with  the  Secretary  of  State  on  October  6, 

1947?  A.  I  have. 

Q.  That  represents  an  investment  of  $20,000  in  cash,  does 
it  not?  A.  Yes,  it  does. 

Q.  Will  you  state  the  facts  respecting  your  ability  to  pay 
for  those  shares  when  called  on,  first  giving  the  amount  of 
your  liabilities? 

A.  I  have  no  liabilities  other  than  current  monthly  bills, 
which  are  less  than  current  monthly  income.  I  have  cash  and 
listed  negotiable  securities  with  a  current  market  value  as 
of  the  close  of  business  last  week  of  approximately  $20,000. 
I  have  real  estate  which  at  present  is  optioned  for  sale  at  a 
price  in  excess  of  $20,000,  after  a  mortgage  of  less  than 
$5,000  is  deducted. 

Q.  Just  a  moment,  to  clarify  that.  Do  you  mean  the  real 
estate  is  for  sale  at  a  price  which  will  yield  $20,000?  A.  Yes. 

Q.  After  the  deduction  of  the  mortgage  of  less  than  $5,- 
000?  A.  Yes. 

Q.  I  assume  you  mean  to  list  that  mortgage  among 

1471  your  liabilities,  do  you  not?  A.  Yes,  I  will  correct 
myself,  if  I  may. 
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Q.  Now,  have  you  other  assets  that  you  could  raise  addi¬ 
tional  money  on  if  you  wanted  to  ?  A.  I  have  personal  effects 
that  I  believe  the  insurance  is  either  $10,000  or  $12,000,  for 
which  they  are  insured. 

Q.  Approximately  at  what  figure  would  you  value  those? 
A.  Ten  thousand  dollars,  the  lower  figure. 


Cross-Examination 
By  Mr.  Jackson : 

1481  Q.  Now,  turning  to  the  bottom  schedule  of  Cleve- 
!  land’s  Exhibit  54  assuming  the  FM  station  is  placed 

in  operation  and  remains  in  operation  for  three  months 
prior  to  the  construction  and  operation  of  an  AM  station, 
what  part  of  the  estimated  weekly  revenue  of  $8,505  would 
be  anticipated  from  the  FM  operation?  A.  An  infinitesimal 
part. 

Q.  Referring  to  Cleveland’s  Exhibit  54,  the  same  schedule, 
assuming  the  FM  station  is  placed  in  operation  and  remains 
in  operation"  for  three  months  prior  to  the  construction  and 
operation  of  the  AM  station,  what  part  of  the  estimated 
weekly  cost  of  operation  would  be  attributed  to  the  FM  oper- 
i  ation?  A.  Oh,  somewhat  less  than  the  $7,600,  I  im- 

1482  agine.  I  am  guessing,  but  I  am  holding  an  educated 
guess. 

•  ••••••••• 

Q.  Is  it  not  true  that  the  estimated  weekly  cost  of  opera¬ 
tion  of  an  FM  station  alone  would  be  substantially  as  large 
as  your  estimated  weekly  cost  of  operation  of  an  AM  sta¬ 
tion  shown  on  Cleveland  Exhibit  54?  A.  I  believe  that  is  a 
matter  of  conjecture,  when  you  figure  that  the  estimated 
weekly  cost  of  operations  even  includes  such  items  as  taxes, 
which  we  definitely  would  not  expect  to  pay  were  we  operat¬ 
ing  practically  at  a  dead  loss.  It  contains  power  items  for 
the  AM  transmitter,  which  we  would  not  have.  There  are 
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numerous  cases.  Frankly,  I  cannot  pull  a  figure  out  of  the 
air  and  tell  you  that  it  would  be  lower  than  that  $7,615. 


1483  Q.  Looking  for  a  moment  at  Cleveland’s  Exhibit  52 
and  Exhibit  54,  can  you  tell  me  what  items  of  cost 

showm  on  those  exhibits  would  be  eliminated  if  you  had  FM 
operation  alone?  A.  For  FM  alone  I  question  that  the  pro¬ 
gram  director  would  need  three  assistants.  I  think  two 
would  suffice.  In  the  announcing  field,  I  would  say  the  an¬ 
nouncing  field  would  remain  unchanged.  Likewise,  the 
sports,  the  women  performers.  When  we  get  down 

1484  to  the  office  staff  I  think  it  would  be  simplified.  If  we 
had  no  revenue  we  would  not  need  a  full  time  billing 

clerk.  The  sales  department  would  be  reduced  possibly  by 
two  men.  The  news  department  would  not  be  touched.  The 
engineering  department — I  do  not  know,  I  shall  have  to  wait 
there  and  see  what  the  answer  of  the  engineers’  union  might 
be,  if  any,  as  to  the  hours  that  engineers  put  in.  I  think 
there  might  be  a  saving  there. 

Q.  Is  there  any  other  saving  you  can  think  of  on  that 
exhibit?  A.  No.  I  rather  imagine  that  promotion  and  pub¬ 
licity  would  be  increased  slightly,  because  we  would  not 
have  our  AM  station  to  publicize  FM  and  vice  versa. 


1488  Mr.  Ripley,  if  you  will  look  at  Cleveland’s  Exhibit 
54,  the  first  schedule  is  an  estimate  of  cost  of  con¬ 
struction,  not  of  operation.  A.  Yes. 

Q.  I  am  asking  you  whether  in  those  estimates  of  cost  of 
construction  you  made  any  allowance  for  the  Ohio  sales 
and  use  tax.  A.  So  far  as  I  know,  no.  It  is  possible,  though, 
I  believe.  I  don’t  know  that  in  making  a  contract  such  as  we 
have  from  R.C.A.,  that  that  might  be  included.  I  don’t  know 
that  it  is. 


1490  Q.  These  questions  relate  to  Cleveland’s  Exhibit 
55,  unless  I  indicate  otherwise. 
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Q.  What  is  included  in  the  item  “Transmitter  Lines”? 
A.  Those  are  permanent  lines  between  the  studio  and 

1491  transmitter. 

Q.  It  does  not  include  anything  else?  A.  No. 

Q.  Does  that  include  both  AM  and  FM  lines?  A.  Yes, 
that  would. 

Q.  I  expect  your  estimate  would  not  meet  the  lines  for 
both  stations  for  that  amount.  A.  I  believe  so,  yes. 

Q.  Did  you  make  an  inquiry?  A.  Not  in  Cleveland,  no.  I 
used  rates  I  knew  in  two  other  towns. 

Q.  Would  that  include  15,000  cycle  lines  for  FM?  A.  I 
believe  not.  I  do  not  even  know  that  they  are  available  let 
alone  a  quotation. 

•  ••*•••••• 

1492  Q.  Now,  referring  again  to  this  same  schedule  of 
anticipated  weekly  expenses  on  Cleveland’s  Exhibit 

55,  what,  if  any,  allowance  was  included  for  repairs  and 
parts?  A.  Well,  there  is  no  item  there  for  that,  I  believe. 

Q.  Tube  replacements,  for  instance.  A.  No,  there  is  no 
item  there  for  tube  replacements. 

Q.  Would  that  not  run  at  least  $100  a  week?  A.  I  doubt 
it.  It  has  been  my  experience  that  it  would  not.  Possibly 
I  am  wrong. 

Q.  For  both  stations  don’t  you  think  it  would  run  $75  to 
$10b  a  week?  A.  That  is  close  to  $4,000  a  year.  I  still  think 
$75  is  high,  but  I  cannot  answer  truthfully. 

*****••#*• 

1493  Q.  Now,  you  have  stated  your  program  schedule 
will  show  some  presently  unidentified  number  of  re¬ 
mote  broadcasts.  A.  Yes. 

Q.  Will  it  not  be  necessary  to  have  remote  lines  to  pick 
up  such  broadcasts  about  town  ?  A.  Yes,  it  will. 

*••••••••• 

Q.  Can  you  tell  me  what  would  be  the  cost  of  an  average 
remote  line  in  downtown  Cleveland?  A.  I  can  give  you  an 
estimate.  I  cannot  give  you  the  exact  cost. 
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Q.  What  is  your  estimate?  A.  I  would  say  in  the  down¬ 
town  zone  a  matter  of  $18  a  month  rental  or  installa- 
1494  tion  charge  when  the  line  is  first  put  in.  If  you  lay  a 
line  and  let  it  remain  for  a  period  of  two  weeks  to  an 
auditorium,  that  will  sink  down  to  a  very  low  figure,  a  couple 
of  dollars  a  month  or  a  dollar  per  month. 

Q.  You  haven’t  investigated  that  in  Cleveland?  A.  No. 

•  ••••••••• 

Q.  Now,  referring  to  your  item  for  studio  rental,  does 
that  reflect  the  tentative  selection  of  the  particular  selection, 
or  a  hope?  A.  Well,  more  than  a  hope.  The  figure  you  will 
notice  is  about  $10,000  a  year,  and  the  rate  on  one  of  the 
locations  is  between  $9,000  and  $10,000  a  year,  one  of  the 
locations  which  we  can  have. 

•  ••••••••• 

1496  Q.  Now,  Mr.  Ripley,  turn  to  the  second  sheet  of 
Cleveland’s  Exhibit  56.  Under  the  heading  * ‘ Music 
Department,”  there  is  an  item  of  “Four  Musicians  at  $75.” 
Have  you  ascertained  whether  or  not  the  union  will  permit 
a  station  staff  of  four  musicians  ?  A.  I  have  found  that  Mr. 
Petrillo’s  local  organizations  are  inclined  to  be  much  more 
lenient  with  a  new  station  than  they  are  with  an  established 
one.  I  also  found  that  it  is  not  good  medicine  to  start  talk¬ 
ing  too  far  in  advance.  I  usually  let  the  musician  unions 
come  to  me  and  let  that  be  the  basis  of  negotiations  rather 
than  my  going  to  them  and  saying,  “How  much  will  you  let 
us  putin?” 

Q.  Now,  have  you  contacted  the  union  in  Cleveland  and 
ascertained  that  fact?  A.  No,  I  have  not. 

Q.  So  that  presently  you  have  no  knowledge  whether  the 
union  in  Cleveland  would  permit  a  staff  as  small  as  four 
musicians?  A.  They  might  make  us  hire  fifty.  I  don’t  think 
they  know,  themselves,  today  what  they  would  insist  on. 
*•••*••*•• 

1498  Q.  Referring  again  to  the  same  item  of  “Four  Mu¬ 
sicians  at  $75,”  is  it  not  true  that  in  Cleveland  the 
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leader  gets  50  percent  extra?  A.  I  could  not  deny  that.  It 
is  a  varying  figure  in  varying  cities. 

Q.  Whatever  the  fact  may  be  in  Cleveland,  then,  you  are 
not  informed;  is  that  right?  A.  I  knew  it  was  50  percent  a 
number  of  years  ago.  Those  things  change  very  rapidly. 

Q.  Now,  Mr.  Ripley,  referring  again  to  Cleveland’s  Ex¬ 
hibit  56, 1  direct  your  attention  to  the  item  near  the  end  of 
the  last  sheet  reading,  * *  Live  Talent  on  Per  Job  Basis, 
$200.”  What  is  the  rate  per  hour  for  musicians  on  the  job 
basis  in  Cleveland?  A.  I  was  not  figuring  musicians  in  that, 
I  was  thinking  of  actors,  the  spoken  word. 

Q.  What  is  the  rate  per  hour  for  performers  of  that  char¬ 
acter  in  Cleveland?  A.  I  did  not  know  that  they  were  or¬ 
ganized. 

Q.  You  are  familiar  with  the  union.  I  think  it  is  known 
as  “AFRA.” 

#•***••*•• 

1499  A.  Let  me  explain.  I  am  managing  a  radio  station 
right  now.  I  have  an  AFRA  contract  for  announcers 
and  I  can  put  on  as  actor  -whomever  I  please,  regardless  of 
their  affiliation  and  there  is  no  minimum  rate.  Now,  we  have 
no  contract  with  AFRA.  We  might  have  an  AFRA  con¬ 
tract  for  announcers,  but  that  still  does  not  mean  we  would 
have  to  have  AFRA  actors.  We  also  deal  at  my  Providence 
station  with  the  American  Federation  of  Musicians  Union. 
We  have  two  unions  there,  but  it  does  not  preclude  our  using 
non-organized  actors  on  the  station. 

Q.  What  I  meant  to  inquire  about,  does  not  AFRA  consist 
of  performers  who  use  the  voice?  A.  Yes,  both  spoken  word 
and  singing. 

Q.  And  you  have  not  investigated  the  situation  in  Cleve¬ 
land  in  that  respect?  A.  I  have  not  asked  any  questions  in 
advance. 

Q.  Assuming  you  found  it  necessary  to  employ  AFRA 
talent,  would  you  think  your  estimate  would  be  adequate? 
A.  Well,  we  might  have  to  change  our  program  slightly,  but 
it  would  not  preclude  our  giving  a  good,  well-balanced  pro¬ 
gram. 
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Q.  Would  not  you  by  so  doing  have  to  reduce  the 

1500  quality  of  the  program?  A.  No,  I  do  not  think  the 
quality  of  program  is  dependent  on  whether  it  is  a 

union  program  or  the  number  of  people  involved  in  it. 

•  ••!•*•••• 

1501  Q.  Directing  your  attention  to  the  item  4 ‘Other 
Salaries,’ ’  which  I  think  is  at  the  end  of  your  Cleve¬ 
land  Exhibit  56,  does  that,  among  other  things,  include  the 
salary  to  the  general  manager?  A.  It  does. 

Q.  Mr.  Ripley,  I  direct  your  attention  to  Cleveland’s  Ex¬ 
hibit  57.  Can  you  tell  me  whether  that  rate  schedule  differs 
from  the  rate  schedule  which  was  introduced  in  the 

1502  prior  hearing  in  this  proceeding?  A.  I  understand 
that  the  original  base  hour  rate  was  $300  per  night 

time  hour,  with  an  allowance  of  25  percent  to  a  local  adver¬ 
tiser.  That  was  bringing  the  rate  down  to  $240. 

Q.  Twenty  percent  ?  A.  Down  to  $240.  There  are  two  dif¬ 
ferences.  The  primary  rate  card  was  a  dual  rate  card,  na¬ 
tional  and  local  rate.  We  propose  now  to  have  only  one  rate 
card. 

Q.  So  that  insofar  as  the  various  situations  are  covered, 
the  rates  shown  on  Cleveland’s  Exhibit  57  show  the  actual 
rate.  There  is  no  provision  for  further  deduction  for  local 
rates?  A.  No,  that  is  true. 

•  ••»•••••• 

1505  Q.  I  direct  your  attention  again  for  one  moment  to 
Cleveland’s  Exhibit  No.  54  to  the  item  of  estimated 
weekly  cost  of  operation,  appearing  at  the  bottom  of  the 
sheet,  and  ask  you  if  it  would  not  be  your  opinion  that 
the  cost  of  operating  FM  alone  would  be  in  excess  of  $20,000. 
A.  Yes. 

•  •••****** 

1519  By  Mr.  Solomon : 

1520  Q.  You  say  that  you  are  moving  to  Cleveland  as 
soon  as  you  are  released  from  your  present  contract 

obligation?  A.  Yes. 
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Q.  Do  you  have  any  idea  when  that  will  be  ?  Is  that  purely 
up  to  you,  or  your  employer?  A.  I  can  answer  that  best  this 
way:  When  I  went  to  Providence,  it  w’as  with,  or  on  a  90- 
day  agreement.  I  agreed  not  to  leave  in  less  than  90  days. 
I  had  a  similar  protection.  I  spoke  to  the  president  of  the 
station  a  week  ago  last  Thursday,  and  he  assured  me  he 
did  not  intend  to  execute  the  full  90-day  option,  so  I 

1521  would  say  at  the  latest  date  it  would  be  90  days  from 
a  week  ago  last  Thursday  that  I  will  be  free.  That  is 

the  latest  that  it  could  be. 

Q.  You  are  definitely  going  to  Cleveland  to  take  up  the 
position  of  general  manager,  whether  or  not  this  particular 
application  is  granted?  A.  Yes,  I  am  general  manager  of 
the  Cleveland  Broadcasting,  Incorporated. 

*•*•*•***• 

1522  Referring  to  Cleveland’s  Exhibit  No.  55,  in  your 
anticipated  weekly  expenses,  has  any  rate  been  agreed 

upon  in  connection  with  the  $200,000  line  of  credit  that  the 
Cleveland  Broadcasting  Company  has?  A.  No,  not  to  my 
knowledge. 

Q.  Is  it  your  understanding  that  that  rate  of  interest 
would  be  the  rate  of  interest  then  in  effect  at  the  time  of 
the  loan  ?  A.  The  prevailing  rate. 

Q.  Has  any  provision  been  made  in  the  anticipated  weekly 
expenses  for  the  interest  on  any  such  line  of  credit  which 
the  Cleveland  Broadcasting  Company  might  desire  to  take 
advantage  of?  A.  It  does  not  appear  here,  no. 

1523  Q.  To  the  extent  that  the  $200,000  line  of  credit 
is  made  use  of  to  that  extent,  the  anticipated  weekly 

expenses  would  be  increased  by  the  interest?  A.  Yes,  that 
is  true. 

Q.  Can  you  state  whether  or  not  the  anticipated  weekly 
expenses  of  $7,615  should  be  increased  somewhat  to  include 
not  only  the  possible  interest  figure,  but  reflect  such  items 
as  tube  replacements,  remote  lines,  and  Ohio  State  taxes  to 
which  you  testified  in  answer  to  a  question  of  Mr.  Jackson? 
A.  I  don’t  think  any  adjustment  could  be  made  within  that 
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figure,  because  there  are  a  number  of  cases  where  I  have,  I 
think,  been  more  than  liberal. 

Q.  Is  it  your  testimony  that  the  exhibit  where  it  might 
vary  from  individual  item  to  item  is  sufficient  to  cover  any 
additional  items  that  might  come  up?  A.  Yes,  when  you 
consider  that  in  estimating  the  part  of  the  exhibit  for  the 
13  weeks,  I  have  been  what  I  believe  is  ultra-conservative 
on  the  item  of  income.  Even  with  that  conservatism,  we  still 
show  a  net  before  taxes,  and  so  forth,  in  excess  of  $800  a 
week. 

Q.  You  realize  that  I  am  discussing  expenses  at  this 
moment?  A.  Yes. 

•  •••••#••• 

1524  Q.  Do  you  intend  to  start  out  with  the  payroll  which 
is  explained  in  Exhibit  56,  or  is  this  merely  what  you 

are  going  to  build  up  to?  A.  That  payroll  would  begin  when 
we  went  on  the  air  and  it  would  be  built  up  to  in  a  period 
previous  to  that. 

#****#•**• 

Q.  Do  you  have  any  idea  of  when  the  FM  station  will  be 
on  the  air?  A.  No,  I  do  not. 

*•**•**#*• 

1525  The  Presiding  Officer :  How  many  years  has  it  been 
since  you  lived  in  Cleveland,  actually  lived  there? 

The  Witness :  Since  1933.  I  left  in  1933. 

The  Presiding  Officer :  You  have  not  been  a  resident  since 
that  date? 

The  Witness :  No,  I  have  been  a  frequent  visitor,  possibly 
half  a  dozen  times  each  year,  due  to  the  presence  there  of 
my  elderly  mother  whom  I  visit  five  or  six  times  a  year ;  even 
before  I  became  associated  with  Cleveland  Broadcasting, 
Incorporated,  that  has  held  true. 

1526  The  Presiding  Officer:  I  would  like  to  ask  one  or 
two  questions.  Have  you  made  any  recent  contacts 
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with  local  organizations,  or  any  other  surveys  to  determine 
the  program  needs  of  the  Cleveland  area  ? 

The  Witness :  With  organizations,  no. 

The  Presiding  Officer:  You  have  made  no  personal  sur¬ 
vey! 

The  Witness :  I  have  made  no  personal  survey. 

1527  '  Charles  A.  Seltzer#  called  as  a  witness  on  behalf 
of  Cleveland  Broadcasting,  Incorporated. 


Direct  Examination 

By  Mr.  McLaughlin : 


1531  Q.  Will  you  give  to  the  Commission  a  statement  of 
your  liabilities?  A.  Well,  I  have  a  farm  mortgage  of 
about  $6,100.  I  have  a  mortgage  on  my  home  of  about 
$5,300,  and  no  others  beyond  the  current  monthly  bills. 

Q.  What  quick  assets  do  you  have?  A.  286  hogs  of  mar¬ 
ketable  weight  and  38  steers  of  slightly  more  than  market¬ 
able  weight.  The  hogs  are  at  the  present  market  value  worth 
$21,000.  The  steers  are  worth  $15,038. 


1533  Q.  Will  you  please  state  your  knowledge  of  the 
news  sources  in  Cleveland? 


The  Witness :  In  the  previous  record  I  believe  I  stated 
that  I  had  been  a  reporter  for  The  Cleveland  Press,  and 
that  during  the  course  of  many  years  as  head  of  an  advertis¬ 
ing  agency  in  Cleveland  I  had  almost  daily  contact  with  the 
newspapers  and  with  many  of  the  sources  of  news  in  Cleve¬ 
land. 


1534  A.  I  suspect  that  over  the  years  I  have  come  to  know 
very  well  all  of  the  major  news  sources  of  Cleveland, 
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the  courts,  the  Federal  Buildings,  the  City  Hall,  the  police 
stations,  and  many,  many  labor  sources,  and  many,  many 
industrial  sources. 

•  •*•••••*• 

Q.  What  is  your  knowledge  of  the  availability  of  news 
reporters  in  Cleveland  and  the  personnel  of  the  newspapers 
with  respect  to  the  reporter  craft?  A.  We  have  only 
1535  been  concerned,  insofar  as  Cleveland  Broadcasting, 
Inc.,  is  concerned,  with  discussing  news  reporting  for 
the  station  or  the  stations  with  men  of  very  high  caliber. 
That  means,  in  a  city  the  size  of  Cleveland,  men  who  earn 
an  average  of  $130  per  week  as  reporters,  as  by-line  re¬ 
porters.  Of  course,  I  could  not  under  our  present  plans  offer 
them  any  such  figure,  but  a  reporter  usually  has  sufficient 
intelligence  to  understand  that  his  work  as  a  successful  news 
reporter  is  a  highly  salable  commodity,  and  that  sponsorship 
of  one  or  more  programs  upon  which  he  either  appeared  or 
supplied  the  news  would  measurably  increase  the  base  pay 
at  which  I  could  afford  to  retain  him  at  the  beginning. 

It  is  my  recollection  that  the  existing  Guild  rate  is  around 
$52.50  a  week.  I  am  not  certain  of  that,  and  if  it  is  any  more 
than  that  somebody  ought  to  be  ashamed  because  that  is  for 
the  opening  scale. 


1536  Q.  You  contacted  four  by-line  writers?  A.  That  is 
right,  and  they  have  agreed  to  come  along  with  us  as 
we  shall  need  them,  or  when  we  shall  need  them.  Through 
them,  I  have  contacted  other  reporters  who  will  work  with 
us  as  we  will  need  them  in  building  up  our  news  gathering 
staff. 


1538  Q.  What  are  your  plans  for  news  gathering  service 
for  the  Cleveland  Broadcasting,  Inc.?  A.  Well,  aside 
from  the  creation  of  our  own  staff  which  we  expect  to 

1539  have  grow  as  the  station  grows,  and  to  expand  as 
we  expand,  we  have  contracted  with  International 
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News  Service  for  national  and  international  coverage,  and 
for  a  special  State  wire  which  also  will  provide  regional 
coverage  in  the  area  served  by  the  station. 

Mr.  Solomon:  Special  State  wire,  is  that  International 
News  Service,  also? 

The  Witness:  Yes,  sir. 

By  Mr.  McLaughlin : 

Q.  Will  you  state  your  knowledge  of  the  talent  that  is 
available  in  Cleveland  for  the  Cleveland  Broadcasting,  Inc.  ? 
A.  For  a  period  of  14  years  I  have  been  writing  and  produc¬ 
ing,  and  occasionally  acting  in  radio  productions,  and,  of 
course,  that  necessitated  the  hiring  of  many  actors  and 
actresses  over  the  years.  I  know  that  there  is  enough  talent 
available  in  the  City  of  Cleveland  to  put  on  any  program, 
or  programs,  that  we  may  contemplate. 

I  notice  that  there  has  been  some  discussion  here  as  to 
the  rates  required  by  those  actors  and  actresses.  We  can 
hire  them  from  $5  per  performance  to  an  average  of  $15 
per  performance  for  the  featured  roles.  Those  actors  and 
actresses  frequently  are,  or  many  of  them,  are  members  of 
the  Cleveland  Playhouse,  or  the  Lakewood  Little  Theatre 
Group. 

**••*•***• 

1541  By  Mr.  McLaughlin : 

Q.  Will  you  state  any  additional  organizations  that 
you  have  contacted  since  the  last  hearing,  or  re-contacted 
since  then?  A.  We  re-contacted  practically  every  organi¬ 
zation  that  was  mentioned  in  the  record. 

Mr.  Jackson:  I  object.  I  don’t  know  what  that  means. 

The  Witness :  I  didn’t  keep  a  running  record  of  whom  we 
contacted  in  this  instance,  because  we  made  so  many  previ- 
ious  contacts.  This  re-contact  was  made  necessary  by  the 
fact  that  the  heads  of  these  organizations  do  make  changes 
periodically. 
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By  Mr.  McLaughlin : 

Q.  What  range  of  groups  have  been  included  in  the  con¬ 
tacts  that  you  have  made  since  the  last  hearings? 

1542  Mr.  Jackson:  I  object  to  that  unless  it  calls  for 
names. 

By  Mr.  Jackson : 

Q.  Will  you  name  as  many  as  you  can,  that  occur  to  you 
at  the  moment,  without  going  through  the  entire  list  as  ex¬ 
amples?  A.  Well,  we  contacted  the  Jewish  organizations 
which  are  involved  in  the  Cleveland  Temples,  the  Catholic 
Diocese,  the  Cleveland  Board  of  Education,  the  Federation 
of  Churches  of  Cleveland,  the  Police,  the  juvenile  delin¬ 
quency  unit,  police  traffic,  and  the  police  lieutenant  in  charge 
of  homicides,  and  we  contacted  the  judges  on  the  divorce 
bench  in  the  City  of  Cleveland.  Also,  negro  groups. 

Mr.  Jackson:  Would  you  name  them,  please? 

The  Presiding  Officer:  Do  you  remember  the  names  of 
some  of  those  groups? 

The  Witness :  I  am  trying  to  recall  the  name  of  the  negro 
editor  who  has  offered  to  supply  us  with  all  information  we 
need  about  the  negro  people  in  the  area.  There  are  other 
editors  who  have  agreed  to  do  that. 

Mr.  Jackson :  I  move  to  strike  that  unless  they  are  named. 

By  Mr.  McLaughlin: 

Q.  Do  you  know  the  names  of  the  paper  or  papers?  A. 
The  Call  Post,  and  I  believe  the  man’s  name  is  Waller. 

1543  We  contacted  the  Boy  Scout  and  the  Girl  Scout  and 
the  Camp  Fire  Scout  groups,  the  Barber  Shop  Quar¬ 
tette  organization,  and  the  Parent-Teacher  Association 
groups.  We  re-contacted  the  club  women  in  the  area  that  we 
had  contacted  in  the  first  record. 

Mr.  Jackson :  Mr.  Seltzer,  you  said  that  you  contact  a  club 
women’s  group.  Would  you  be  more  specific? 

The  Witness:  Groups. 
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Mr.  Jackson:  What  groups  did  you  contact?  That  is  a 
rather  general  statement. 

The  Witness:  Well,  in  a  moment  I  will  give  you  that. 
I  am  sorry,  Mr.  Examiner,  but  I  thought  that  the  fact  that 
most  of  these  contacts  had  been  in  the  previous  record  that 
I  would  not  be  required  to  furnish  that  again,  so  you  will 
have  to  bear  with  me. 

The  Presiding  Officer :  I  am  not  suggesting  how  you  pre¬ 
pare  your  case,  or  anything  like  that.  If  there  had  been 
more  contacts  made,  and  you  wart  to  make  a  showing  of  it, 
you  should  be  more  specific. 

The  Witness:  Here  is  one.  John  Carroll  University,  the 
Director  of  Public  Relations. 

Mr.  Jackson:  Would  you  give  the  date  of  that? 
1544  The  Witness :  That  was  received  in  October  16. 

Mr.  McLaughlin:  1947? 

The  Witness :  1947.  The  Jewish  Community  Council,  Oc¬ 
tober  10. 

The  Presiding  Officer:  Are  these  letters? 

The  Witness :  Yes,  in  reply  to  your  contact. 

Mr.  Jackson:  Reply  to  a  letter  from  you? 

The  Witness:  No,  personal  contact,  but  not  by  me  but  by 
someone  in  the  organization. 

Mr.  Smith :  By  whom  ? 

The  Witness :  Mr.  Creighton  Miller.  Here  is  one  for  the 
Barber  Shop  Quartette  Group,  a  very  long  title,  and  then 
the  Board  of  Education. 

Mr.  Solomon :  Mr.  Creighton  Miller? 

The  Witness :  Yes,  the  All-American  half  back  from  Notre 
Dame  who  is  going  to  assist  us  on  sports. 

Mr.  Jackson:  He  is  Mr.  Miller’s  nephew,  isn’t  he? 

The  Witness:  I  believe  so.  We  have  one  from  the  Depart¬ 
ment  of  Instruction  and  the  Director  of  Music  of  the  Board 
of  Education.  Also,  George  R.  Waller,  the  editor  of  the 
Negro  Call  Post. 

Mr.  Jackson :  Will  you  give  the  dates  of  those,  please  ? 

The  Witness :  October  9  for  the  Call  Post  and  October  15 
for  the  Board  of  Education.  Also,  the  Better  Business  Bu- 
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reau  on  October  16.  Those  are  all  that  I  have  with  me  at 
the  moment. 

1545  Q.  Have  you  made  any  contact  with  any  officials  in 
the  City  Government,  or  other  governmental  agen¬ 
cies?  A.  In  our  original  program  structure  we  had  a  spot 
for  the  mayor  of  Cleveland  to  make  a  report,  if  he  wished. 
At  that  time  he  said  he  might,  and  would,  if  we  could  keep 
it  short  and  reserve  it  for  nights  when  he  was  not  busy.  I 
saw  Mr.  Burke  prior  to  the  opening  of  his  primary  cam¬ 
paign,  and  he  said  he  would  do  the  same. 

•  ••••••••• 

Mr.  McLaughlin :  What  year  ? 

The  Witness :  Just  a  few  weeks  ago. 

The  Witness :  As  I  told  you  before,  we  contacted  the  police 
officials,  and  the  juvenile  court  officials. 

1546  Mr.  Jackson:  Who  are  they? 

The  Witness :  I  mentioned  David  Kerr.  He  is  the 
head  of  the  homicide  squad. 

Mr.  Jackson :  When  was  that? 

The  Witness :  Several  weeks  ago. 

•  ••••••••• 

1552  Q.  On  Sheet  C,  there  is  a  somewhat  different  legend 
appearing  on  Thursday.  Will  you  explain  what  that 
designation  means  in  the  1:30  column  for  Thursday?  A. 
Well,  in  the  event  we  are  fortunate  enough  to  be  on  the  air 
and  have  the  Indians  broadcasting,  the  rights  to  broadcast 
the  Cleveland  Indians  professional  baseball  games,  that  is 
where  we  have  spotted  it  in  that  event. 

•  •••»••••• 

Q.  Does  the  same  comment  apply  to  the  items  on  Satur¬ 
day  from  1:30  in  the  afternoon?  A.  Yes,  it  does,  except 
that  we  have  included  in  there  seasonal  coverage  of  local 
school  and  amateur  sports,  as  well  as  professional  sports. 
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That  is,  baseball  in  the  summer  and  football  in  the  fall,  and 
so  on,  and  track  meets  in  the  spring. 

Mr.  Solomon :  Is  this  professional  sports  that  yon  have  in 
there  for  Thursday?  Does  that  mean  you  are  only  going  to 
broadcast  professional  sports  on  Thursday,  or  is  that  mere¬ 
ly  to  indicate  as  an  example  where  the  activity  would  fall 
in  point  of  time? 

The  Witness :  It  indicates  the  time  brackets  and  segments 
allowed  for  baseball  broadcasting. 

1553  Mr.  Solomon :  It  might  be  across  the  board? 

The  Witness :  It  would  be  very  easily,  during  the 
five  and  a  half  months  of  the  season. 

By  Mr.  McLaughlin : 

Q.  As  to  the  second  item  of  the  mechanics  of  this,  what 
is  the  mimeographed  portion  attached  to  Sheet  A?  A.  It 
was  merely  attached  as  an  explanation  of  some  of  the  pro¬ 
grams  mentioned  in  here  solely  by  name,  because  of  the  limi¬ 
tation  of  space  in  the  time  segments. 


Q.  I  will  ask  you  whether  this  exhibit  has  been  presented 
to  the  board  of  directors,  and  wrhat  if  any  action  the  board 
has  taken  with  respect  to  it?  A.  I  have  submitted 

1554  this  complete  program  schedule  to  the  Board  of  Di¬ 
rectors  along  with  explanatory  notes  attached  to  the 

various  sheets. 

Q.  Do  you  mean  by  that  the  mimeographed  material?  A. 
Yes,  the  mimeographed  portions  of  it.  After  studying  it  and 
asking  questions  about  it,  the  Board  approved  it. 

•  •*•*•*•*• 

Q:  One  further  question.  On  Sheet  D,  of  your  Exhibit, 
the  legend  states  “TR”  which  appears  on  Tuesday  at  3:35. 
What  does  that  legend  indicate?  A.  Transcription. 

The  Presiding  Officer :  That  is  true  all  the  way  through  the 
exhibit? 

1555  The  Witness :  That  is  right,  sir. 

Mr.  Solomon :  That  does  not  mean  that  things  like 
the  Rush  Hour  Roundup  might  not  be  recorded? 
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The  Witness :  No,  that  is  for  the  sake  of  brevity.  Much  of  it 
could  be  recorded. 

•  ••••••••• 

1558  Q.  How  will  you  gather  your  high  school  news,  and 
what  news  do  you  have  respecting  that?  A.  Prac¬ 
tically  every  high  school  in  the  area  will  supply  us  with 
news  from  their  own  sports  staff,  their  own  little  school 
newspaper.  They  are  more  than  eager  to  do  that  to  get 
mention  of  their  school  before  the  public. 

Q.  Then  within  your  organization  do  you  have  any  con¬ 
sultants  on  that  subject?  A.  We  will  have,  aside  from  the 
persistent  efforts  of  Mr.  Dan  Duffy  to  make  us  spend  more 
time  on  amateur  sports,  we  will  have  the  services  of  Creigh¬ 
ton  Miller,  an  All-American  half  back  from  Notre  Dame  of 
a  year  or  two  ago. 

*••••*•*#• 

Q.  Do  you  know  Mr.  Miller’s  qualifications  for  this  work 
aside  from  the  fact  that  he  was  a  Notre  Dame  half  hack, 
with  respect  to  subsequent  experience?  A.  He  is 

1559  now  employed  by  the  Cleveland  Browns  in  the  devel¬ 
opment  of  new  professional  football  talent.  He  was  a 

backfield  coach  at  Yale  University,  I  believe,  and  has  been 
very  active  in  professional  and  collegiate  athletics  since  his 
graduation  from  Notre  Dame. 
*•***••**• 

1561  A.  That  is  right.  That  is  what  you  told  me  to  turn  to, 
featuring  a  woman  MC.  We  have  worked  out  through 
the  Wedeman  Company  Fisher  Foods,  and  the  Kroger  Food 
Foundation,  experts  on  all  phases  of  home  economics  which 
will  be  available  to  us  in  this  broadcast  period.  The  period 
will  be,  I  imagine,  very  informative  to  the  average  woman 
in  her  home.  I  have  contacted  three  department  stores  in 
the  City  of  Cleveland,  and  solicited  their  help  in  providing 
that  same  program  with  experts  on  decorating  and  design¬ 
ing,  and  other  phases  of  homemaking. 

Mr.  Jackson:  Which  department  stores? 
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The  Witness :  The  May  Company,  Taylor’s,  and  the  Sterl¬ 
ing  &  Welch  Company. 

Mr.  Jackson:  Did  they  agree  to  furnish  that? 

The  Witness :  They  did. 

By  Mr  McLaughlin : 

Q.  Then,  state  the  next  comment  which  you  wish  to  make 
in  supplementation  of  the  mimeographed  appendix.  A.  I 
would  like  to  talk  for  a  moment  on  the  entire  hour  between 
10  o’clock  and  11  o’clock  on  Saturday  morning  which  begins 
with  5  minutes  of  news  and  then  moves  over  into  10  minutes 
of  Boy  and  Girl  Scout  news,  and  something  on  what  the 
patrols  and  troops  are  doing,  the  general  activities  of  those 
organizations,  into  a  15-minute  segment  entitled,  “Novem¬ 
ber  Joe.”  It  is  a  story  of  outdoor  life  in  which  the 
1562 1  Cleveland  Museum  of  Natural  History  has  agreed  to 
supply  us  with  everything  possible  to  make  this  pro¬ 
gram  of  high  interest  to  the  city’s  children.  Country  Cou¬ 
sins  is  in  the  next  half  hour  segment  and  devotes  a  half 
hour  to  a  very  large  4-H  and  FFA  groups  which  is  the 
Future  Farmers  of  America  and  which  I  am  interested  in 
because  I  breed  livestock,  and  that  will  provide  them  with  a 
radio  opportunity  to  tell  their  city  cousins  what  they  are 
doing  on  the  farms  and  how  they  raise  live  stock  and  work 
out  their  various  projects  on  the  farms. 

•  ••••••••# 

1563  Mr.  Solomon :  You  say  you  contacted  4-H  and  FFA 
with  respect  to  this  particular  program? 

The  Witness :  Yes,  I  have.  I  would  like  to  talk  a  little  bit 
about  this  one  item  at  11  o’clock  to  11 :45  on  Sunday  morn¬ 
ing  called  The  American  Story. 


I  talked  to  Mr.  Matia  a  long  time  ago,  three  months  ago, 
and  asked  his  advice  on  the  subject  and  he  in  turn  intro¬ 
duced  me  to  a  gentleman  representing  the  Czechs  and  Mag¬ 
yars,  and  Poles. 

Mr.  Jackson :  Who  were  they  I 
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The  Witness:  I  couldn’t  pronounce  their  names  to  save 
my  soul,  but  I  met  them  at  Mr.  Matia’s  and  he  made  the 
arrangements.  Out  of  that  grew  an  idea  that  we  should  not 
merely  provide  these  people  with  music  of  their  own 
1564  nationality,  but  to  tell  the  stories  of  the  various  fam¬ 
ilies  since  their  migration  to  this  country  and  the 
gradual  Americanization  of  those  families.  We  have  not  as 
yet  completed  our  plans  for  this  particular  type  of  program. 
We  will  work  very  closely  with  Mr.  Matia,  and  his  national 
group  friends,  until  we  get  something  entirely  satisfactory 
to  the  entire  radio  audience  as  well  as  to  the  minority 
groups. 

•  •#**•#*•* 

1569  Q.  Turning  to  the  religious  programs  indicated  on 
Sunday  for  the  page  we  are  now  looking  at,  will  you 
state  what  they  are?  A.  The  first  one  is  a  program  of  30 
minutes  known  as  Cathedral  Square,  a  Catholic  hour,  and 
contact  for  this  was  made  by  Mr.  Miller  with  Bishop  Hoban. 
•  ••••••••• 

1575  The  Witness :  Of  course,  I  have  a  great  many  per¬ 
sonal  contacts  with  some  organizations  in  northern 
Ohio.  Many  of  these  larger  livestock  farmers  are  well  known 
to  me,  and  we  have  arranged  that  a  weekly  report  on  soil 
conditions  and  weather  as  to  how  it  affects  crops  and  farm¬ 
ing  will  be  turned  in  to  us  by  these  men.  Also,  we  have  made 
arrangements  with  the  Ohio  State  University  School  of 
Agriculture  and  the  Department  of  Animal  Husbandry  to 
supply  us  with  steady  news  which  we  can  have  in  the  form 
of  records,  or  on  a  wire  service. 

My  contact  there  was  with  Professor  Joseph  Coffey,  pro¬ 
fessor  of  the  Department  of  Animal  Husbandry. 


Q.  Turning  to  the  next  paragraph  beginning  with  *  ‘  Sports 
Briefs”,  what  is  the  source  of  your  contact  there?  A. 
Those  are  largely  a  matter  of  staff  reporting  and  such  in¬ 
formation  as  we  may  need  to  get  from  high  schools  and  col- 
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leges  in  the  area.  I  have  discussed  this  with  Mr.  Mooney  and 
Mr.  Duffy,  and  also  with  Mr.  Creighton  Miller,  who  knows 
most  of  the  coaches  in  the  school  athletic  system. 

•  •*••••••• 

1576  Q.  Turning  to  the  last  paragraph  of  that  mimeo¬ 
graphed  sheet,  will  you  make  your  report  ?  A.  In  set¬ 
ting  up  this  segment  of  the  program,  we  have  included  safety 
news  and  bulletins,  and  speeches  of  safety  for  children  of 
school  age. 

Judge  Skeel  of  the  Cleveland  Safety  Council  in  mid-sum¬ 
mer  of  this  year  renewed  his  willingness  to  supply  us  with 
such  information  and  program  material  as  we  might  need. 
The  local  police  and  the  suburban  officials  are  all  interested 
in  public  safety,  and  will  report  to  us  the  conditions  in  their 
own  localities. 

Mr.  Jackson:  Will  you  state  with  whom  you  talked? 

The  Witness:  I  talked  with  a  number  of  them. 

Mr.  Jackson :  Name  one. 

The  Witness:  I  cannot  think  of  the  councilman’s  name 
in  Lakewood,  but  I  talked  to  a  Lakewood  councilman 

1577  and  to  various  members  of  the  police  staff  in  the 
suburbs.  I  cannot  recall  their  names  at  the  moment. 

I  know  a  good  many  of  them. 
*•#**•*••• 

The  Witness:  I  didn’t  make  too  many  contacts  on  this, 
because  it  is  a  matter  of  public  service  well  known  to  the 
police  forces  of  all  these  communities.  They  are  constantly 
warning  children  of  dangers  of  traffic,  and  that  is  why  it  was 
not  necessary  to  make  too  many  contacts.  These  things 
would  be  granted  to  us  without  any  effort. 

•  *  •  •  *  •  •  •  •  ■  • 

1578  By  Mr.  McLaughlin: 

Q.  What  position  does  Judge  Skeel  hold  in  the 
Safety  Council?  A.  He  has  been  president  for  a  long  time. 
I  think  he  still  is.  I  don’t  know  when  they  change. 
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Q.  Turning  to  Sheet  B,  you  said  yesterday,  as  I  recall, 
that  certain  department  stores  would  cooperate  in  the  pro¬ 
gram  of  Women’s  Workshop.  Will  you  give  the  names  of 
the  people  to  whom  you  talked?  A.  I  talked  to  Mr.  Davis 
of  the  May  Company. 

Q.  What  is  his  position?  A.  He  is  advertising  manager. 
Also,  Mr.  Haneline  of  William  Taylor  Sons  and  Company. 
Also,  Mr.  Arthur  Hook  of  Sterling  and  Welch.  These  con¬ 
tacts  were  made  during  the  summer. 

Q.  Of  what  year?  A.  Of  this  year.  I  also  talked  with 
respect  to  the  food  angle  with  Mr.  Grady  of  Fisher  Foods, 
and  Mr.  Arnold  of  the  Weideman  Company  and  also  the 
Kroger  Food  Foundation,  which  has  a  long-standing  offer 
to  clubs  and  newspapers  and  radio,  for  its  services  which 
are  generally  well-known. 

Q.  Turning  to  High  Time  Headlines,  what  is  the  source 
of  your  contacts  for  that  program  ? 

***#*•*#*• 

1579  The  Witness :  Except  for  the  contacts  Mr.  Mooney 
of  our  own  board  and  Mr.  Levinson  of  the  Board  of 
Education,  on  the  Country  Cousins  phase  of  that  paragraph, 
I  have  personally  contacted  county  agents  in  the  area,  and 
with  many  of  the  high  school  faculty  advisers  on  the  four-H 
and  FFA  groups. 

Mr.  McLaughlin : 

Q.  The  Boy  and  Girl  Scouts?  A.  Mr.  Greis  and  Mr. 
Greenbolt,  members  of  our  board. 

Q.  Mr.  Seltzer,  you  referred  to  the  transcript  for  further 
information  about  that?  A.  Yes,  that  was  on  the  original 
record,  and  we  had  letters  in  giving  definite  indications  of 
their  willingness  to  go  along,  including  the  Campfire  Girls. 

Q.  Will  you  give  the  record  reference?  A.  I  don’t  seem 
to  have  that  marked  on  my  sheet. 

Q.  Was  it  page  309  of  the  transcript?  A.  I  think  it  was. 
•  ••#•••*#• 
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1580  Q.  Turn  to  Sheet  C,  Mr.  Seltzer,  and  I  will  ask  you 
to  comment  upon  the  item  shown  for  Thursday,  Pro¬ 
fessional  Sports,  when  available.  That  is  regarding  subject 
matter  and  arrangements  ?  A.  That  was  originally  schedule 
for  professional  baseball,  if  it  is  available  for  broadcast.  I 
have  been  told  by  Mr.  V eeck  that — 

•  ••••••••• 

Mr.  Solomon:  Who  is  he?  What  position  does  he  hold? 
The  Witness:  Mr.  Veeck  is  president  of  the  Cleveland 
Baseball  Company.  I  talked  with  him  just  before  the  base¬ 
ball  season  ended. 

•  ••••••••• 

1582  Q.  Coming  to  the  contacts  for  Sheet  B,  Mr.  Seltzer, 
will  you  answer,  the  information  heretofore  re¬ 
quested,  first  as  to  the  Better  Business  Bureau  appearing  on 
Monday?  A.  Do  you  mean  Sheet  C ? 

Q.  That  is  right,  Sheet  C.  A.  I  have  a  letter  from  Mr. 
Himelick,  executive  vice-president  of  the  Better  Busi- 

1583  ness  Bureau  in  which  he  offers  to  assist  us  in  this 
program. 

Q.  Going  down  to  the  next  column,  do  you  have  a  com¬ 
ment  on  that?  A.  I  contacted  Judge  Stanley  Orr  of  the  Red 
Cross  in  Cleveland  on  The  First  Aid  feature  of  that,  “That’s 
Life  for  You”  program. 

Q.  When  was  that?  A.  Late  in  the  summer  of  this  year. 

Q.  It  is  the  Law.  A.  I  have  a  letter  from  Harry  Pattie 
of  the  Cleveland  Bar  Association  in  which  they  agree  to 
give  us,  or  supply  and  assist  us  in  this  program. 

Q.  Turning  to  Footlight  Features  on  Saturday,  what  com¬ 
ment  do  you  have?  A.  Mr.  Creighton  Miller  made  the  direct 
contact  with  the  dramatic  teachers  of  nine  high  schools  in 
the  area. 

Q.  What  other  contacts  have  you  made  as  to  that 

1584  general  subject  matter?  A.  Well,  I  believe  on  Memor¬ 
ial  Day  of  1947,  1  attended  a  conference  of  dramatic 
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coaches  and  teachers  at  a  picnic,  and  I  discussed  with  them 
the  idea  of  putting  on  delayed  broadcasts  of  local  high 
school  shows,  and  they  all  agreed  that  it  would  be  a  good 
idea  and  they  would  give  any  support  I  needed. 

Q.  You  are  speaking  of  the  high  school  dramatic  coaches 
and  the  like?  A.  That  is  correct. 

Q.  Have  you  had  any  contact  with  any  musical  officials 
of  the  Board  of  Education?  A.  In  furthering  that,  I  talked 
to  Russell  B.  Morgan  of  the  Board  of  Education,  who  is 
director  of  Music,  and  Mr.  Levinson,  who  is  on  the  Public 
Relations  Staff. 

Q.  What  about  Farm  Facts  on  the  same  day?  A.  I  have 
made  arrangements  with  Noel  Titus,  and  Paul  Goode  and 
the  Ohio  Farmer  Magazine.  These  two  first-named  gentle¬ 
men  are  field  men  for  the  Chicago  Drovers  Journal,  and  they 
are  writers  for  that  paper  and  they  will  supply  us  with 
current  information  on  what  is  new  in  farming. 

Q.  When  did  you  make  those  contacts?  A.  Within  the 
past  30  days. 

Q.  Going  back  to  the  item  of  seasonal  coverage,  local 
schools,  and  so  forth,  Sports  on  Saturday,  what  is 
1585  the  source  of  your  contacts  for  the  items  shown  there  ? 

A.  Mr.  Duffy  of  our  own  Board,  and  Mr.  Creighton 
Miller. 

Q.  Do  you  have  any  other  members  of  the  Miller  family 
that  you  have  talked  with  about  that?  A.  Yes,  I  talked  to 
Mr.  Don  Miller,  the  United  States  District  Attorney. 

Q.  Are  there  any  more  Millers  active  in  that  field?  A. 
Mr.  Ray  T.  Miller,  a  stockholder  of  the  Cleveland  Browns, 
a  professional  football  team,  but  most  of  my  contact  was 
with  Mr.  Creighton  Miller. 

Q.  The  Christian  Science  Hour.  A.  That  is  a  three  fif¬ 
teen-minute  recording,  and  it  is  an  excellent  program  of  its 
type  which  any  station  in  America  can  have  simply  for  the 
asking.  It  is  a  recording. 

Mr.  Jackson :  It  is  put  out  by  the  Church  nationally? 

The  Witness:  I  believe  so. 
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By  Mr.  McLaughlin : 

Q:  We  will  turn  to  sheet  D,  and  get  your  comments  on 
that. 


1589  Q.  Next,  Rush  Hour  Round-up,  state  your  contacts, 
and  with  whom  and  when.  A.  Rush  Hour  Round-up 

as  described  on  the  mimeographed  sheet  requires  police 
traffic  bulletins,  safety  and  public  service  announcements, 
and  so  forth.  I  have  contacted  Traffic  Commissioner  Sam- 
mon  during  the  summer  of  this  year,  explained  the  idea  to 
him,  and  offered  the  use  of  this  program  for  any  emergency 
that  he  might  handle.  Our  news  staff,  of  course, 

1590  would  provide  most  of  the  coverage  in  that  period. 

Q.  Did  Mr.  Lewellyn  enjoy  contacts  with  respect  to 
the  Boy  Scouts  on  page  309?  I  think  you  mentioned  that. 
A.  Yes. 


1593  Q.  On  Guest  Choirs,  have  you  any  source  of  con¬ 
tacts  there?  A.  Mr.  James  F.  Knippe,  who  is  first 

vice  president  of  the  Barber  Shop  Quartet  Group  who  said 
that  many  of  his  men  sing  in  church  choirs  and  he  has  ar¬ 
ranged  to  have  a  good  many  of  those  choirs,  including  his 
members,  appear  on  this  program. 

Q.  Will  you  turn  to  sheet  E  now?  Will  you  describe  the 
content  of  the  Divorce  Court  program  on  Monday?  A.  That, 
also,  was  in  the  original  record,  but  since  that  time  we 
have,  or  I  have  been  in  contact  with  Judge  Julius 

1594  Kovachy. 

•  ••••••••• 

Q.  The  Little  UN  of  Cleveland  on  Wednesday.  A.  The 
United  Nations  Radio  Council  offers  to  any  radio  station 
five,  ten  and  fifteen  minute  recordings  designed  to  specific¬ 
ally  state  the  conditions  existing  in  the  European  nations. 
We  would  like  to  use  approximately  ten  minutes  of  this  15- 
minute  program  with  those  recordings,  and  a  five-minute 
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interview  with  some  local  cosmopolitan  figure  who  is  from 
that  country. 

Q.  What  is  the  source  of  the  King  of  Kings  Bible  Story? 
A.  That  is  transcribed. 

Q.  Who  is  the  transcriber  of  that  show,  if  you  re- 

1595  member?  A.  I  don’t  recall  from  whom  I  got  the 
letter,  but  it  is  one  of  the  better  known  organizations. 

1596  Q.  Covering  the  source  material,  or  sources,  whom 
did  you  contact  for  Divorce  Court?  A.  I  have  dis¬ 
cussed  this  many  times  with  Judge  Julius  Kovachy,  who 
is  on  the  Common  Pleas  Bench,  and  I  believe  he  was  re¬ 
cently  on  the  Divorce  Bench. 

Q.  Any  other  judge?  A.  Well,  I  have  talked  briefly  with 
Judge  Alva  Corlett  at  one  time  about  this  early  in  the 
spring  of  this  year. 

Q.  Little  Theater.  A.  That  is  the  Lakewood  Little  Thea¬ 
ter  Group,  comprising  approximately  300  amateur  actors 
and  actresses,  and  I  have  discussed  this  phase  of  it  with 
Carl  Staley,  and  I  think  he  is  vice-president  of  the  organiza¬ 
tion,  and  I  know  he  is  a  star  of  many  other  productions. 

Q.  Partners  in  Production.  A.  That  is  a  labor-manage¬ 
ment  forum  program,  and  I  have  discussed  with  Mr. 

1597  Thomas  Lenehan  of  the  AFofL  and  Mr.  Stevenson 
that  particular  program. 

Q.  What  is  his  position,  or  former  position?  A.  Mr. 
Lenehan  was  formerly  secretary  of  the  Cleveland  Federa¬ 
tion  of  Labor.  Mr.  Stevenson  is,  I  believe,  secretary  of  the 
CIO,  and  the  Cleveland  Industrial  Union  Council.  On  the 
management  side,  I  have  discussed  this  with  the  general 
manager  of  the  Associated  Industries  of  Cleveland. 

A.  Mr.  Lenehan  was  contacted  last  week.  Mr.  Stevenson 
in  the  latter  part  of  the  summer,  and  Mr.  Nikodym  of  the 
Associated  Industries  last  week. 
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Q.  What  further  consultation  do  you  claim  in  respect  of 
that  program  ?  A.  Of  course,  from  time  to  time  as  problems 
of  labor  and  management  arise  in  the  city,  we  intend  to  keep 
this  program  at,  or  on  the  air  regularly  scheduled.  We  will 
invite,  and  in  fact,  we  will  seek  out,  the  two  divisions  of 
American  production,  and  have  them  tell  their  stories  and 
their  desires  on  the  air  in  a  forum  program. 

Q.  What  about  further  consultants  in  formulating 

1598  the  program?  A.  Well,  there  are  many  other  labor 
men  in  the  City  of  Cleveland,  and  among  them,  of 

course,  are  Alvanley  Johnsson  of  the  Brotherhood  of  Loco¬ 
motive  Engineers  and  a  number  of  our  board,  and  Alexander 
F.  Whitney,  who  is  the  Grand  Chief  of  the  Brotherhood  of 
Railroad  Trainmen,  and  also  a  stockholder. 

Q.  Do  you  have  anyone  from  the  AFofL?  A.  We  have 
Edward  F.  Murphy,  who  is  head  of  the  Teamsters  Union 
in  Cleveland,  whom  we  can  consult. 

Q.  On  the  management  side?  A.  On  labor’s  side.  On  the 
management  side  we  have  Mr.  Greis,  who  is  a  stockholder, 
and  also  Mr.  Trammell,  Chairman  of  the  Board.  I  think 
that  does  it. 

Q.  The  Cleveland  Town  Meeting,  your  sources  for  that 
program?  A.  In  planning  this  as  being  purely  a  local  issue 
forum  type  program,  I  made  contacts  with  the  Associated 
Industries  of  Cleveland,  not  from  the  standpoint  of  man¬ 
agement  as  it  reflects  in  the  management-labor  forum,  but 
in  the  manner  of  the  progress  of  their  workers,  and  the 
condition  of  their  workers’  home  lives,  and  the  general  reac¬ 
tion  of  their  workers  to  public  issues.  On  the  other  side  of 
that,  I  discussed  with  Mr.  Mooney  of  the  Board  of  Educa¬ 
tion  the  possibility  of  getting  high  school  faculty  members 
to  sit  in  on  that  panel.  He  agreed  that  would  be  done. 

1599  Q.  What  about  any  officials  of  the  city  in  respect  to 
that?  A.  Some  time  ago,  as  I  mentioned  yesterday, 

I  met  Mayor  Burke  prior  to  the  opening  of  his  primary 
campaign,  and  I  reminded  him  of  his  agreement  to  himself 
contribute  to  our  program  structure  when  he  felt  it  was 
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advisable,  and  to  have  the  heads  of  his  various  departments 
and  his  cabinet  members  appear  on  a  program  of  this  na¬ 
ture.  He  agreed  to  that. 

Q.  Farmers  Forum.  A.  The  Cleveland  Farmers  Club  is 
an  organization  of  gentleman  farmers.  I  discussed  with  Les¬ 
ter  Grimes,  his  executive  position  or  title  on  their  board  I 
don’t  know,  but  he  has  been  there  a  long  time,  a  member  a 
long  time,  and  I  discussed  with  him  the  idea  of  having  his 
organization  invite  active  farmers,  not  gentleman  farmers, 
but  active  farmers  in  to  discuss  their  problems. 

Q.  All  Negro  Talent  Show.  A.  Editor  Waller  of  the 
Cleveland  Post  was  contacted  because  of  his  wide  knowledge 
of  local — 

•  ••••••••• 

Q.  When?  A.  About  the  middle  of  October  of  this 
1600  year. 

Q.  By  whom?  A.  By  Mr.  Creighton  Miller. 


Q.  No  other  Land,  on  Sunday.  A.  That  we  originally 
scheduled  and  now  schedule  as  a  Freedom  Forum.  I  dis¬ 
cussed  this  with  Dick  Croesen  of  the  American  Legion  and 
Mr.  Sam  Deutsch  of  our  own  organization. 

Q.  When?  A.  Early  this  month. 

The  Presiding  Officer:  I  see  you  have  the  VFW?  Did 
you  contact  them? 

The  Witness:  Yes,  but  I  cannot  recall  the  gentleman’s 
official  capacity,  or  whatever  position  he  has. 


1602  Q.  Everybody’s  Business.  A.  That  will  be  a  panel 
on  prices  and  costs.  I  talked  to  Carl  Staley  of  the 
Chamber  of  Commerce  on  that,  and  they  will  give  us  the 
list  of  the  large  and  small  businessmen  who  want  to  talk 
and  want  to  help  in  this  discussion.  That  is  why  it  is  called 
Everybody’s  Business,  because  it  affects  everybody. 

Q.  When?  A.  Early  in  the  month. 
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1603  Q.  Your  World.  A.  That  was  in  conjunction  with 
world  affairs,  and  the  director  of  that  organization 
has  agreed  to  supply  us  with  whatever  assistance  that  his 
organization  can  give. 

Q.  What  is  the  Council  on  World  Affairs?  I  don’t  know 
whether  it  has  been  described  in  this  record  or  not.  A.  The 
Council  of  World  Affairs  is  a  national  group.  I  have  here 
a  letter  from  them. 


1604  Q.  Turning  to  the  sources  of  the  programs  on 
Sheet  F,  what  have  you  to  say  about  that?  You  men¬ 
tioned  the  Barber  Shop  organization,  and  the  Big  and  Little 
Business  Forum,  Your  World,  and  what  about  the  Glee 
Clubs  on  Friday?  A.  Mr.  Creighton  Miller  and  Mr.  Mooney 
have  made  contacts  with  A  Cappella  choirs,  and  other 
school  glee  clubs  to  provide  us  the  necessary  talent  for  that 
program. 

Q.  When  you  say  schools,  what  do  you  mean?  A.  High 
schools. 

Q.  What  about  colleges?  A.  The  same  is  true  of  colleges. 


1605  Q.  Mr.  Seltzer,  in  general,  what  have  you  done  with 
respect  to  checking  the  availability  of  talent  and  fa¬ 
cilities  to  be  employed  on  the  programs  that  you  have  out¬ 
lined  in  this  exhibit?  A.  We  have  contacted  the  organiza¬ 
tions  necessary  to  give  us  the  support  we  need. 


1606  Q.  Have  you  worked  upon  programs  other  than 

1607  those  shown  on  this  exhibit,  Mr.  Seltzer?  A.  I  have, 
and  from  time  to  time  as  we  can  improve  our  pro¬ 
gram  structure,  we  will  add  them. 

*••••••••• 

1608  Q.  I  hand  you  what  has  been  marked  for  identifi¬ 
cation  as  Cleveland’s  Exhibit  No.  59,  and  ask  you 

what  that  is.  A.  That  is  a  breakdown  of  the  program  data 
of  the  Cleveland  Broadcasting. 
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Q.  What  is  the  source  of  the  items  from  which  you  de¬ 
duced  these  data?  A.  Cleveland’s  Exhibit  No.  58. 

Q.  Was  that  prepared  by  you?  A.  It  was. 

•  •••****•• 

1610  The  Presiding  Officer:  I  want  to  get  something 
straight. 

Mr.  Solomon :  Mr.  Examiner,  unless  Mr.  Seltzer  can  cor¬ 
rect  this  exhibit,  I  will  have  to  object  to  its  introduction  be¬ 
cause  according  to  our  calculations,  7980,  which  is  the  total 
number  of  minutes  in  a  week,  as  I  understand  it  here,  is 
the  equivalent  of  19  hours  a  day.  In  other  words,  6 :00  a.  m. 
to  1:00  a.  m.  seven  days  a  week.  First  of  all,  stations  ac¬ 
cording  to  this  chart  are  not  going  to  be  on  that  length 

1611  of  time,  because  they  won’t  be  on  on  Sundays  until 
8 :00  a.  m. 

Secondly,  Mr.  Seltzer  testified  that  these  figures  only  re¬ 
fer  up  to  the  midnight  hour.  There  seems  to  be  some  in¬ 
congruity  someplace.  Until  that  is  cleared  up,  I  will  have 
to  object  to  the  introduction  of  the  exhibit. 

The  Witness:  Can  we  resubmit  that? 

Mr.  McLaughlin :  Yes,  we  will  do  that. 

The  Witness :  Apparently  we  went  haywire  on  hours. 

•  •••••**•* 

1612  Mr.  McLaughlin :  Mr.  Examiner,  I  would  again  like 
to  ask  leave  if  we  may  withdraw  Exhibit  No.  59,  with 

the  understanding  that  we  will  resubmit  it  this  afternoon. 

1613  By  Mr.  McLaughlin: 

Q.  Mr.  Seltzer,  will  you  state  the  approximate 
amount  of  commercial  and  sustaining  time  which  the  sta¬ 
tion  proposes  to  furnish?  A.  We  are  going  to  shoot  for  a 
60-40,  roughly  a  60-40  comparison.  60  per  cent  commercial 
and  40  per  cent  sustaining. 

Q.  What  do  you  mean  “shoot  for”?  A.  There  are  no, 
or  there  is  no  way  that  we  can  be  certain  that  there  will 
not  be  times  that  it  will  be  73  per  cent  commercial,  as  against 
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a  balance  of  the  time  in  sustaining,  or  that  there  will  be  an 
assurance  that  we  will  not  have  40  per  cent  commercial  and 
60  per  cent  sustaining. 

Q.  What  is  your  goal?  A.  The  goal  is  approximately 
60-40. 

The  Presiding  Officer :  Could  you  state  what  your  ceiling 
would  be?  There  must  be  some  point  where  there  would 
be  a  ceiling  under  any  circumstances. 

The  Witness :  We  attempt  to  keep  it  at  70  per  cent  com¬ 
mercial  and  30  per  cent  sustaining. 

1614  Q.  That  would  be  on  an  average  over  a  13-week 
period?  A.  That  is  correct. 

•  ••••••••• 

1615  Cross  Examination 

*••**•#*•• 

1616  By  Mr.  Jackson : 

Q.  Mr.  Seltzer,  I  show  you  a  document  which  has 
been  marked  Scripps-Howard  Exhibit  55  for  identification. 
I  direct  your  attention  to  the  heading  “State  of  Ohio, 
Cuyahoga  County,  City  of  Cleveland.  In  the  Municipal 
Court  of  Cleveland.  H.  W.  Beattie  &  Sons,  Inc., — Charles 
A.  Seltzer,  Jr.  No.  930098.’  ’ 

I  will  ask  you  whether  that  refreshes  your  recollection  as 
to  a  judgment  having  been  taken  against  you  by  H.  W. 

Beattie  &  Sons,  Incorporated?  A.  I  did  not  know 
16171  they  had.  My  attorney  has  not  advised  me  of  this. 
I  did  not  know  about  that. 

•  *••••#••• 

1618  Q.  Now,  Mr.  Seltzer,  is  it  not  a  fact  that  in  Decem¬ 
ber,  1940,  you  were  served  with  an  order  in  aid  of 

execution  upon  the  judgment  shown  on  Scripps-Howard  Ex¬ 
hibit  55,  and  that  you  were  examined  on  this  aid  of  execu¬ 
tion  on  or  about  December  26, 1940?  A.  I  do  not  re- 

1619  call  the  exact  date.  I  gave  my  attorney  something 
that  came  to  my  home. 
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Q.  Do  you  not  recall  that  you  were  personally  examined 
under  oath  on  an  order  in  aid  of  execution  for  the  collec¬ 
tion  of  this  judgment  on  or  about  December  26,  1940?  A. 
That  is  a  lot  of  legal  language  for  what  occurred.  An  at¬ 
torney  talked  to  my  lawyer  and  asked  me  questions,  and  I 
refused  to  pay  this  bill  and  he  went  away. 

Q.  I  see.  Is  it  not  a  fact  that  another  order  in  aid  of 
execution  on  the  judgment  shown  in  Scripps-Howard  Ex¬ 
hibit  55  was  served  on  you  on  March  28  or  thereabouts, 
1947  ?  A.  I  think  it  was. 

Q.  Yes.  So  at  that  time  you  were  familiar  with  the  fact, 
were  you  not,  that  a  judgment  was  outstanding  against  you 
which  was  unsatisfied?  A.  Well,  I  had  forgotten  about 
that,  frankly. 

Q.  And  you  had  forgotten  about  it  when  you  testified  in 
the  FM  case  in  April,  1946?  A.  I  suspect  so. 

•  ••••••••• 

1621  Q.  Yes,  I  understand  that  from  your  testimony. 

Now  you  testified  that  in  the  interim,  as  I  understood 
it,  since  January,  1946,  you  have  actually  developed,  pro¬ 
duced  and  recorded  in  wax  certain  shows  for  the  Cleveland 
Broadcasting  program.  Is  that  correct?  A.  I  took  some 
program  ideas  which  we  had  developed  for  the  station  and 
put  them  on  wax  and  got  the  reaction  of  local  sponsors  to 
them. 

Q.  Can  you  name  which  of  the  programs  on  your  pro¬ 
gram  schedule  were  so  made? 

•  ••••••••• 

1624  Q.  Mr.  Seltzer,  did  you  not  testify  yesterday  that 
the  company  had  adopted  no  rule  with  respect  to 
sustaining  and  commercial  programs  but  intended  to  follow 
the  regulations  of  the  Federal  Communications  Commis¬ 
sion?  A.  That  is  correct. 

Q.  To  what  regulations  of  the  Federal  Communications 
Commission  did  you  and  do  you  refer?  A.  The  Blue  Book. 

Q.  What  are  the  regulations  of  the  Federal  Communica¬ 
tions  Commission  so  denominated  in  the  Blue  Book  in 
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1625  that  respect?  A.  I  believe  that  the  meaning  of  the 
Commission  in  the  Blue  Book  is  to  suggest  that  sta¬ 
tion^  attempt  to  maintain  a  reasonable  balance  between  com¬ 
mercial  and  sustaining  programs  of  60  and  40  per  cent,  or 
70  and  30  in  some  cases. 

Q.  And  that  is  what  you  meant  when  you  referred  to  the 
regulations  of  the  Federal  Communications  Commission 
Blue  Book?  A.  That  is  correct. 

***•*••**• 

1626  Q.  Is  it  not  a  fact  that  churches  of  the  Catholic 
Faith  and  Jewish  Faith  are  not  members  of  the  Cleve¬ 
land  Federation  of  Churches?  A.  I  am  going  to  have  to 
ask  you  to  ask  Mr.  McLaughlin  that  since  he  has  made 
the  contacts  for  the  Cleveland  Federation  of  Churches. 

•  •••«••••• 

1639  Q.  You  have  an  item  on  Sheet  C  and  elsewhere 
I  “Professional  sports  when  available.’ ’  Has  Cleve¬ 
land  Broadcasting  set  aside  any  appropriation  for  the  pur¬ 
chase  of  rights  to  broadcast  games  of  the  Cleveland  Indians 
or  other  professional  sports?  A.  That  is  not  the  custom¬ 
ary  manner  in  which  this  is  done. 

Q.  I  am  only  asking  you  the  question.  If  you  will  please 
answer  the  question  we  will  get  through.?  A.  Not  to  my 
knowledge. 

Q.  And  you  do  not  intend  to  broadcast  the  games  of  the 
Cleveland  Indians  or  other  professional  sports  unless  they 
are  sponsored,  do  you?  A.  That  I  have  not  discussed,  or 
heard  discussed  by  the  board  of  directors.  I  do  not  know 
what  their  policy  would  be  on  that. 
***•*•#•*• 

1640  Q.  You  mean  to  testify  that  you  would  broadcast 
the  games  of  the  Cleveland  Indians,  if  you  could  ob¬ 
tain  the  right,  even  though  they  were  not  sponsored?  A. 
That  is  an  extremely  remote  possibility. 

Q.  Can  you  answer  the  question? 

The  Presiding  Officer:  Can  you  answer  the  question? 

The  Witness :  I  do  not  know. 
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By  Mr.  Jackson : 

Q.  Do  you  have  any  idea  as  to  what  it  would  cost  to  get 
the  right  to  broadcast  the  games  of  the  Cleveland  Indians? 
A.  Yes.  They  cost  $55,000  last  year  to  William  Veeck. 

1641  Q.  I  direct  your  attention  to  Sheet  D  of  Cleveland 
Exhibit  58.  Will  you  name  each  of  the  program 

shown  on  Sheet  D  for  which  Cleveland  Broadcasting  would 
expend  any  money  for  performers  other  than  that  of  their 
staff?  We  will  leave  out  “Drifter  ’ o  Dreams.”  You  have 
already  covered  that.  A.  “Date  Lines”  would  require  out¬ 
side  talent. 

Q.  “Date  Lines”?  A.  Yes,  at  4:45. 

Q.  Yes,  I  see  it.  A.  We  might  have  some  expense  on  the 
“Guest  Choirs”,  on  transportation,  but  not  on  payment 
for  their  appearance  on  the  air.  That  is  all  I  see  on  that 
page. 

Q.  Now  as  to  the  “Guest  Choirs”,  that  does  not  relate 
to  such  organizations  as  Orpheus,  or  Singers,  Club,  or  any¬ 
thing  of  that  kind?  A.  Well,  not  this  spot.  We  have 

1642  another  spot  later  on  in  the  schedule  where,  in  the 
original  record  I  testified  that  Charley  Daw  of  the 

Orpheus  Choir  had  agreed  to  participate. 

Q.  Do  you  have  such  organization  scheduled  in  Exhibit 
58?  A.  Well,  we  have  choirs  and  glee  clubs  and  singers,  yes. 

Q.  Do  you  not  know  it  to  be  a  fact  that  those  organizations 
will  not  perform  without  compensation?  A.  That  they  will 
not  perform  without  compensation? 

Q.  Yes.  A.  No,  I  did  not  know  that. 

Q.  To  broadcast,  I  mean.  A.  No,  I  did  not  know  that. 

Q.  You  never  checked  that  recently  with  the  gentlemen 
who  are  heads  of  such  organizations  as  Orpheus  Choir,  or 
Singers  Clubs,  have  you?  A.  I  did  not  contact  any  of  those 
gentlemen  this  time,  because  they  are  paid  professional 
singers  and  I  did  not  want  to  run  into  that  difficulty. 

Q.  You  did  not  want  to  run  into  that  expense,  is  that 
correct?  A.  Certainly. 
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1644  Q.  Now  I  notice  in  your  explanatory  sheet  on 
Sheet  D,  the  first  paragraph  with  reference  to  wo¬ 
men’s  clubs  programs,  that  cosmopolitan  music  would  be 
featured  on  this  period.  Will  you  explain  to  me  why  that  is 
so  ?  A.  That  obviously  is  an  error.  I  did  not  notice  that 
before,  but  that  is  an  error. 

Q.  It  is  not  part  of  the  plan  to  broadcast  that? 

Mr. 'Solomon:  What  is  this? 

The  Witness :  It  says  cosmopolitan  music  will  be  a  feature 
of  the  period  on  which  they  have  club  women  on  the  air. 
That  is  an  error. 

•  ••••••••• 

1656  Q.  Mr.  Seltzer,  to  what  extent  is  Cleveland’s  Ex¬ 
hibit  No.  58  a  product  of  your  work?  What  I  am 

trying  to  find  out  is  to  what  extent  is  this  your  program,  and 
to  what  extent  is  it  Mr.  Ripley’s  idea?  A.  I  went  down  to 
Providence  and  spent  some  time  with  Mr.  Ripley  at  his 
home,  and  many  of  the  ideas  which  I  originally  had,  he  re¬ 
fined  and  improved,  or  made  suggestions  for  replacements. 
I  would  say  that  about  60  per  cent  of  it  was  based  on  the 
original  program  structure  ideas  that  we  had,  and  those 
1  which  we  had  developed  after  the  original  hearing. 

1657  Q.  Mr.  Ripley  has  approved  the  over-all  program 
exhibit?  A.  Yes. 

Q.  To  what  extent  has  he  approved  the  specific  programs 
on  this  exhibit?  A.  Well,  we  discussed  each  program  sepa¬ 
rately,  and  the  very  fact  that  it  is  in  there  indicates  his  ap¬ 
proval. 

The  Presiding  Officer :  You  stated  that  the  board  of  direc¬ 
tors  formally  approved  this  whole  thing? 

The  Witness :  They  have. 

•  ••••••••• 

1660  Q.  Is  Mr.  Lewellyn  associated  with  the  station?  A. 

No,  he  has  been  inactive.  He  has  been  quite  ill  for 
some  time. 
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1661  By  Mr.  Solomon : 

Q.  Is  Mr.  Creighton  Miller  on  the  payroll  at  the 
present  time?  A.  I  don’t  know. 

Q.  Mr.  Creighton  Miller  has  acted  for  you  in  contacting 
the  various  high  school  and  sports  programs  ?  A.  He  has. 

Q.  Is  it  true  to  say  that  Mr.  McLaughlin  rather  than  your¬ 
self  has  handled  the  connections  with  the  various  religious 
groups?  A.  Yes,  sir.  The  Federation  of  Churches  and  the 
Radio  Committee  of  that  organization. 

1662  Q.  Does  the  Cleveland  Broadcasting,  Incorporated, 
have  any  ideas,  or  have  they  made  any  arrangements 

for  extending  their  hours  of  operation?  A.  When  and  how, 
we  are  not  at  the  moment  prepared  to  say.  I  mean  by  that, 
if  the  public  service  required  it,  and  if  it  were  in  the  public 
interest,  we  would  extend  the  coverage  to  whatever  hours  it 
meant,  20,  24,  but  it  is  not  our  intention  now  to  regularly 
schedule  20  hours  or  24  hours  operation. 

Q.  Mr.  Seltzer,  when  you  say  that  if  the  public  interest 
so  determines  you  will  extend  your  service,  is  that  the  policy 
of  the  Cleveland  Broadcasting  Company  as  adopted  by  the 
board  of  directors,  or  ideas  on  what  they  should  do?  A.  I 
don’t  know  whether  it  is  a  policy,  but  I  have  heard  it  dis¬ 
cussed  at  board  meetings. 

Q.  There  has  been  some  discussion  whether  they  should 
extend  it?  A.  That  is  right. 

Q.  But  the  present  policy  of  the  Cleveland  Broadcasting 
as  adopted  by  the  board  is  to  operate  from  6  a.m.  to  1  a.m.  ? 
A.  That  is  correct. 

The  Presiding  Officer : 

1663  I  do  not  know  whether  it  is  in  yet,  but  have  any  of 
the  existing  stations  been  operating  on  a  24-hour 

basis? 
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The  Witness :  No,  sir.  They  did  during  the  war  when  three 
shifts  were  on,  but  since  the  end  of  the  war,  they  have  not 
operated  on  a  24-hour  basis. 

•  ****•**•• 

1666  By  Mr.  Solomon : 

•  *•*••••** 

Q.  You  stated  it  would  he  the  policy  of  this  station  to  aim 
at  a  sponsorship  ratio  of  60-40,  commercial  to  sustaining 
time,  with  a  stop  limit  of  70  per  cent  commercial  over  a  13 
weeks  period?  A.  That  is  correct. 

Q.  Is  that  policy  for  the  commercial  ratio  the  over-all 
commercial  ratio  of  the  station  operating  from  6  a.m.  to 
1  a.m.?  A.  That  is  what  I  understand  it  to  he. 

Q.  Is  there  any  policy  of  the  station  with  respect  to  the 
amount  of  commercial  time  which  will  be  broadcast  during 
the  prime  hours?  In  other  words,  from  6  p.m.  to  11  p.m.? 
A.  In  discussing  our  Class  A  program  schedule  with  Mr. 
Ripley,  he  has  repeatedly  rescheduled  or  revised  our  sched¬ 
ule  to  keep  it  in  what  he  said  would  be  a  reasonable  percen¬ 
tage  of  both  commercial  and  sustaining. 

Q.  In  a  60-40  relation.  Is  that  your  idea,  or  Mr.  Ripley’s 
idea,  or  a  percentage  which  has  been  agreed  upon  and  which 
was  passed  by  the  board  of  directors  of  the  Cleveland 
Broadcasting?  A.  I  have  heard  it  discussed  in  board 

1667  meetings,  and  Mr.  Ripley  and  I  have  discussed  it  at 
length.  I  did  not  know  whether  it  is  a  policy  now  of 

the  station  or  of  the  company. 

Q.  Do  you  know  whether  the  company  through  its  board 
of  directors  has  any  policy  on  the  extent  of  commercial 
programs?  A.  No,  I  think  that  was  to  be  left  to  Mr.  Rip¬ 
ley’s  recommendation  at  some  future  meetings. 

Q.  Of  course,  then  they  have  no  definite  policy? 

The  Presiding  Officer:  Has  that  question  been  discussed 
by  the  board? 

The  Witness :  Yes. 

The  Presiding  Officer:  Has  it  been  informally  approved? 
The  Witness :  The  board,  as  I  recall  in  a  meeting,  decided 
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that  they  would  not  press  Mr.  Ripley  at  that  moment,  or 
until  he  could  actively  get  to  Cleveland,  and  then  to  partici¬ 
pate  in  fulltime  operation  of  the  company.  At  that  time,  he 
was  to  make  his  recommendation  on  that,  and  on  other  mat¬ 
ters,  too. 

Q.  The  60-40  or  the  70-30  breakdown  that  you  gave  us 
represents  Mr.  Ripley’s  ideas  as  you  have  told  us?  A.  And 
my  own  in  discussion  with  Mr.  Ripley. 

Q.  That  represents  what  you  would  presumably  recom¬ 
mend  to  the  board?  A.  That  is  correct. 

1668  Q.  Do  I  understand  you  correctly  as  far  as  prime 
time  is  concerned,  that  neither  the  board  nor  you  nor 

Mr.  Ripley  have  arrived  at  any  set  figure,  but  he  has  rear¬ 
ranged  programs?  How  has  he  rearranged?  A.  He  rear¬ 
ranged  the  schedule  to  include  more  sustaining  time  than  I 
had  originally  made  on  my  working  sheets  for  the  program 
schedule. 

Q.  For  the  prime  time?  A.  Yes. 

•  ••••••••• 

1669  The  Presiding  Officer:  You  stated,  I  believe,  that 
there  would  be  some  variations,  but  that  the  general 

over-all  average  would  be  60-40,  but  that  would  be  an  irre¬ 
ducible  minimum  of  unsponsored  programs  set  at  30  per 
cent.  What  counsel  was  driving  at  is  whether  that  30  per 
cent  represents  because  of  its  character,  a  type  of  program 
that  you  do  not  think  would  be  desirable  for  sponsorship 
under  any  circumstances  ? 

The  Witness :  That  is  right.  Some  of  them  in  that  group 
simply  could  not  be  sponsored  because  we  would  never 
permit. 

The  Presiding  Officer:  Would  you  have  some  examples? 

•  ••••••••• 

1670  The  Witness :  We  couldn’t  allow  commercialization 
of  religious,  educational,  or  programs  of  that  type  of 

public  service. 

•  ••••••••• 
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Q.  I  understand  that,  and  I  understand  that  there  is  a  cer¬ 
tain  percentage  of  programs  which  in  your  view  are  un- 
sponsorable  ?  A.  That  is  correct. 

QJ  By  the  way,  has  the  board  of  directors  any  policy  as  to 
what  types  of  programs  are  unsponsorable  ?  A.  I  told 
them  before  they  approved  this,  that  there  were  a  good 
many  programs  that  could  not  ever  be  sponsored. 

Q.  Have  they  established  policies  as  to  types  of  programs 
which  under  no  circumstances  would  be  sponsored?  A.  I 
believe  that  is  still  a  matter  for  further  discussion  before 
the  board. 

QJ  Is  it  your  idea  that  that  type  of  unsponsorable  pro¬ 
gram  under  any  circumstances,  is  30  per  cent  of  the  amount 
of  programs  on  your  schedule,  or  do  you  think  that  some 
lesser  percentage  would  apply,  but  that  of  the  programs 
that  are  as  individual  programs  potentially  sponsorable,  you 
should  withhold  from  sponsorship  a  certain  percen- 

1671  tage  to  give  yourself  a  leeway  in  your  operation  ?  A. 
We  will  try  to  maintain  a  balance.  I  don’t  know  at  the 

moment  whether  any  condition  will  arise  where  30  per  cent 
of  ohr  programs  are  of  the  absolutely  unsponsorable  type. 
We  will  try  to  keep  it  30  per  cent  as  a  minimum. 

•  •*•*•**#• 

1672  The  Presiding  Officer :  I  think  the  testimony  is  a  bit 
confusing  on  the  whole  thing.  The  average  was  to  be 

60-40,  and  somewhere  along  the  line  it  was  to  be  a  minimum, 
and  that  minimum  is  not  now  to  be  the  minimum.  Can  you 
give  the  figures  which  are  supposed  to  be  the  irreducible 
minimum  under  any  circumstances  for  unsponsored  pro¬ 
grams? 

Mr.  McLaughlin :  For  a  13-week  period,  Mr.  Examiner. 
The  Presiding  Officer:  Any  typical  period. 

The  Witness :  In  the  13-week  period,  I  assume  that  70-30 
would  be  it.  The  70  per  cent  would  be  the  maximum  and  the 
30  per  cent  would  be  the  minimum. 

The  Presiding  Officer :  Why  do  you  say  it  would  run  over 
30,  or  below  30?  Would  that  be  in  a  typical  period? 
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The  Witness:  That  is  right. 

The  Presiding  Officer :  Still  adding  that  in  with  the  over¬ 
all  programs  for  the  13  weeks,  would  that  still  run  not 

1673  below  the  30  per  cent? 

The  Witness :  That  is  right. 

•  ••••••••• 

Q.  Are  you  familiar  with  the  policy  of  the  Cleveland 
Broadcasting  Company  with  respect  to  the  network  opera¬ 
tion?  A.  We  have  no  plans  for  network  affiliation. 

•  ••••••••• 

The  Witness :  I  have  heard  it  discussed  at  board  meetings. 
The  Presiding  Officer :  That  will  be  stricken.  You  can  state 
that  discussions  have  taken  place. 

The  Witness:  The  discussions  have  always  been  on  the 
basis  of  an  independent  operation  and  having  no  network 
affiliation. 

•  ***•**#*• 

Q.  Mr.  Seltzer,  if  a  network  affiliation  became  available 
in  Cleveland,  has  the  applicant  any  policy  with  respect  to 
whether  it  would  negotiate  to  take  such  available  network 
position?  A.  I  don’t — I  can’t  answer  that.  I  have  heard 
it  discussed  at  the  meetings  of  the  board  of  directors, 

1674  but  if  a  network  affiliation  were  available  in  Cleveland 
and  it  was  in  the  interests  of  public  service,  the  board 

of  directors  might  consider  it. 

Q.  That  is  just  your  opinion?  A.  That  is  my  opinion. 

Q.  As  far  as  you  know,  the  board  of  directors  has  a  policy 
at  the  present  moment  of  operating  non-network?  A.  That 
is  right. 

Q.  As  far  as  you  know,  the  board  of  directors  has  not 
adopted  any  policy  as  to  whether  they  will  operate  on  a 
non-network  basis,  irrespective  of  what  happens  in  the 
future?  A.  I  have  never  heard  network  discussed  in  board 
meetings. 

•  ••#*•*•*• 
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1675  The  Presiding  Officer:  Then  I  want  to  ask  you 
this:  Has  this  judgment  ever  been  satisfied? 

The  Witness :  I  didn’t  know  the  judgment  had  been  issued. 
I  thought  we  were  still  fighting  it. 

The  Presiding  Officer:  Has  it  ever  been  served  upon  you? 
Have  you  ever  been  served  by  the  court  to  satisfy  this 
judgment? 

The  Witness :  The  only  two  times  I  can  recall  ever  having 
been  contacted  by  an  attorney  for  this  company,  once  was 
in  the  office  of  my  lawyer,  and  the  other  was  in  the  office  of 
the  other  lawyer.  Such  papers  as  they  brought,  or  sent  to  my 
office,  I  gave  to  my  lawyer  and  he  told  me  not  to  worry  about 
it.  I  thought  we  were  still  fighting  about  that. 

The  Presiding  Officer:  Were  you  under  the  impression 
at  the  time  the  judgment  was  outstanding,  or  not,  that  there 
was  an  unsatisfied  judgment  against  you? 

The  Witness:  I  didn’t  know  there  was  an  outstanding 
judgment.  I  knew  we  were  fighting  about  this  bill.  I  know 
that. 

The  Presiding  Officer:  You  weren’t  personally  aware  that 
the  court  proceeding  had  been  reduced  to  a  judgment? 

The  Witness :  I  didn’t  know. 

The  Presiding  Officer:  You  weren’t  so  informed? 

The  Witness :  My  lawyer  told  me  not  to  worry  about 

1676  it.  He  said,  “Don’t  worry  about  it.” 

The  Presiding  Officer:  You  weren’t  aware  even  up 
until  today  that  this  matter  had  been  reduced  to  a  judgment? 

The  Witness:  I  didn’t  know  it  was  a  judgment.  I  knew 
that  they  were  scrapping  over  that  bill,  and  fighting  over  it, 
and  that  I  had  refused  to  pay  it.  Also,  that  I  intended  not  to 
pay  it  as  long  as  I  could  get  away  with  it. 

The  Presiding  Officer:  I  don’t  want  to  get  into  the  merits 
or  the  demerits  of  the  claim,  but  was  this  your  personal 
knowledge,  or  at  least  according  to  the  testimony  you  have 
given,  you  had  no  direct  personal  knowledge  that  this  claim 
had  been  formally  reduced  to  a  judgment? 

The  Witness:  I  didn’t  know  enough  about  that  kind  of 
procedure  to  know  whether  it  would  be  a  judgment  or  not. 
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These  papers  came  to  me,  and  I  gave  them  to  my  attorney 
and  he  said  he  would  do  something  about  it. 

The  Presiding  Officer:  Did  you  advise  him  to  defend? 

The  Witness:  I  told  him  to  keep  fighting  it. 

The  Presiding  Officer:  Was  that  a  subject  of  the  court 
proceedings,  did  you  testify? 

The  Witness :  No. 

The  Presiding  Officer:  You  didn’t  contest  it  in  court? 

The  Witness :  I  have  never  been  in  a  court  on  a  thing  like 
that. 

The  Presiding  Officer :  Were  you  served  with  a  no- 
1677  tice  of  the  hearing,  or  the  court  proceeding  before  it 
came  about? 

The  Witness :  That  papers  that  came  to  my  office,  I  didn’t 
even  open  them.  I  gave  them  to  my  attorney  and  said, 
“Here,  it  is  your  worry.”  He  told  me  not  to  worry. 

The  Presiding  Officer :  Do  you  know  whether  he  appeared 
in  court  to  defend  you? 

The  Witness:  That,  I  don’t  know.  I  don’t  believe  so.  I 
was  never  billed  for  it,  if  he  did. 

The  Presiding  Officer:  To  summarize,  it  is  your  sworn 
statement  that  you  were  not  personally  aware  that  the 
judgment  was  outstanding.  Is  that  right? 

The  Witness :  I  didn’t  recognize  it  as  such.  I  don’t  know. 
The  Presiding  Officer:  At  the  time  you  testified  before, 
or  today? 

The  Witness :  I  didn’t  know  a  judgment  had  been  granted. 
I  thought  we  were  still  fighting  that. 

•  ••••••#•# 

1679  Harold  N.  McLaughlin  was  recalled  as  a  witness. 
•  ••••••••• 

Direct  Examination 

By  Mr.  Roberson : 

•  ••••••••• 

1682  The  Witness : 

•  ••••••••• 


/ 
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At  the  conclusion  of  Mr.  Lamb’s  testimony  last  week,  it  was 
agreed  that  a  revised  Exhibit  No.  45  would  be  submitted. 
I  have  that  revised  exhibit. 

The  Presiding  Officer :  This  will  be  substituted  for  previ¬ 
ous  offer  under  that  number,  45. 

•  ••••••••• 

1683  Mr.  Solomon:  Do  I  gather  from  this  new  exhibit, 
Mr.  McLaughlin,  that  the  checks  Messrs.  O’Neill, 

Trenkamp  and  Small  of  which  there  was  testimony  by  Mr. 
Miller  last  week,  have  now  arrived  at  the  offices  of  the  Cleve¬ 
land  Broadcasting? 

The  Witness :  That  is  a  fact,  and  the  exhibit  is  intended  to 
reflect  that  fact,  and  Mr.  Walter  A.  Frantz  has  likewise 
deposited  his  check  with  the  company. 

Mr.  Solomon :  This  exhibit  is  as  of  October  27  rather  than 
the  termination  of  Mr.  Lamb’s  testimony? 

The  Witness:  That  is  right.  I  was  requested  to  bring 
it  down  to  date,  and  specify  the  day,  which  has  been  done. 
By  way  of  explanation,  the  first  column  after  the  name  of 
the  stockholders  as  appearing  on  this  exhibit  as  the  text 
indicates  shows  the  total  number  of  shares  owned  or  sub¬ 
scribed  to  by  all  stockholders,  and  the  total  corresponds 
to  the  number  of  shares  now  authorized  to  be  issued  by  the 
articles.  Then  the  next  column  is  self-explanatory  as  to  the 
number  fully  paid  for,  and  includes  shares  those  share¬ 
holders  bought  and  paid  for  prior  to  the  last  increase  and 
also  that  they  have  paid  for  which  are  embraced  within  the 
last  increase  of  capitalization.  The  third  column  after  the 
names  states  the  subscriptions  that  are  outstanding  and 
not  paid  for. 

Mr.  Solomon:  What  is  the  total  of  that? 

1684  The  Witness:  The  total  is  309  shares,  or  $30,900. 
I  will  testify  that  the  company  has  written  subscrip¬ 
tions  for  each  of  the  subscriptions  listed  opposite  the  names 
given.  The  final  column  shows  the  payments  that  have  been 
made  since  the  amendment  to  the  articles  filed  on  October  6. 
All  of  those  payments  have  come  in  subsequent  to  the  date  of 
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our  financial  statement  that  was  introduced  as  an  exhibit, 
which  was  as  of  September  30,  1947.  I  think  that  is  all  of 
the  explanation  I  have  of  this. 

There  is  some  supplementary  financial  information  that 
I  will  come  to  next. 


The  Witness:  I  was  asked  to  bring  to  date  other  in¬ 
formation  as  to  the  financial  condition  of  the  company.  I 
will  say  that  the  company  has  received  the  $94,100  shown  in 
the  far  right-hand  column  of  Exhibit  No.  45,  and  that  checks 
have  been  drawn  on  the  company’s  account  subsequent  to 
September  30,  1947,  for  the  following  parties  in  the  fol¬ 
lowing  amounts,  and  they  are  all  dated  October  20. 

Mr.  Solomon:  Is  this  going  to  be  introduced  as  an  ex¬ 
hibit? 

The  Witness:  No.  They  are  Pennsylvania  Railroad, 
$274.52;  B.  &  O.  Railroad,  $43.87;  Harold  N.  Mc- 
1685  Laughlin,  $118.87 ;  C.  A.  Seltzer,  $489.85 ;  or  a  total  of 
$927.11.  The  cash  account  of  the  company  as  of  Oc¬ 
tober  27,  1947,  is  $176,296.20,  being  represented  by  the 
amount  shown  on  the  balance  sheet  as  of  September  30,  plus 
the  addition  of  the  receipts  from  the  sale  of  stock  less  the 
expenses  and  checks  paid  that  I  have  indicated.  I  think  it 
might  be  proper  to  say  that  the  company  has  accounts  re¬ 
ceivable  being  the  stockholders’  subscription  for  the  309 
shares  shown  on  Exhibit  No.  45  in  the  amount  of  $30,900. 

It  has  accounts  payable  that  have  been  rendered  for  en¬ 
gineering  consultants,  traveling  expenses,  and  Mr.  Ripley, 
photographs  for  the  amended  application,  amounting  in  the 
aggregate  to  $1,427.84. 

Then  there  are  other  accounts,  or  obligations  which  have 
not  been  presented  about  which  the  company  knows,  such 
as  Mr.  Russell  May’s  bill  for  engineering  services,  Miller 
&  Hornbeck  for  cash  advanced,  traveling  expenses,  mimeo¬ 
graphing  expense,  Judge  Roberson’s  fee,  some  architec¬ 
tural  drawing  expense,  a  per  diem  since  October  7  for  Mr. 
Seltzer,  and  then  possibly  some  option  prices  to  which  I  will 
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testify  in  a  moment.  To  my  knowledge  and  recollection, 
those  are  the  accounts  that  are  outstanding  or  in  anticipa¬ 
tion,  but  as  to  which  no  account  has  been  rendered.  • 

The  Presiding  Officer :  Can  you  give  us  an  estimate  as  to 
the  amount  of  those  ? 

1686  The  Witness :  I  cannot  very  well.  The  engineering 
fees,  I  am  not  fully  acquainted  with.  I  would  say  there 
are  several  thousand  dollars  involved.  Let  us  say  three  or 
four  thousand  dollars. 

The  Presiding  Officer :  Between  three  and  four  thousand 
dollars? 

The  Witness:  Yes.  That  is  simply  a  guess  on  my  part. 
It  is  the  best  guess  I  can  make  at  the  moment.  With  that 
information,  I  believe  there  is  nothing  further  I  care  to  add 
on  the  financial  condition,  and  financial  statement  of  the 
company.  However,  I  have  three  affidavits  which,  if  you 
would  like  to  have  them  marked,  I  should  like  to  present 
which  deal  with  the  financial  condition  of  three  stockholders. 
They  are  a  detailed  financial  statement,  and  I  might  put 
them  in  for  what  they  are  worth  if  I  have  the  approval  of  the 
Judge. 

•  ••••••••• 

1690  Mr.  Miller :  I  will  make  the  statement  that  I  have 
checked  with  every  stockholder  over  this  week  end, 

with  the  exception  of  Senator  Bulkley,  and  none  of  the 
stockholders  are  holders  or  owners  of  any  stock  in  any 
radio  corporation,  nor  are  they  the  applicants  for  any  fre¬ 
quency. 

The  Presiding  Officer :  You  mean  they  have  no  interest  in 
any  application? 

Mr.  Miller :  No  interest  in  any  application. 

•  ••••••••• 

1691  The  Presiding  Officer :  This  will  be  the  understanding 
between  counsel  and  the  Presiding  Officer,  that  Senator 

Bulkley  will  be  present  for  interrogation  on  the  subject,  and 
that  it  did  appear  from  such  interrogation  that  he  has  any 
radio  interest  of  any  character,  either  existing  or  proposed, 
that  that  information  will  be  supplied  as  an  additional 
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exhibit.  If  the  information  is  not  supplied  within  the  ten-day 
period  of  the  close  of  these  proceedings,  it  can  be  assumed 
that  he  has  no  such  interest.  Very  well,  if  that  is  agreeable 
to  counsel. 

1692  Mr.  Jackson :  Yes,  sir. 

Mr.  Solomon :  Yes,  sir. 

•  ••*•••••• 

1697  Mr.  Jackson:  At  the  request  of  counsel  for  Cleve¬ 
land  Broadcasting,  Incorporated,  counsel  for  Scripps- 

Howard  are  willing  to  stipulate  that  the  Bank  of  Ohio  has 
paid  in  capital  of  $1,000,000  and  surplus  of  $1,000,000,  an 
aggregate  of  $2,000,000  capital  and  surplus ;  that  under  the 
laws  of  Ohio  an  Ohio  bank  may  make  a  loan  up  to  10  per 
cent  of  this  aggregate  paid  in  capital  and  surplus,  and  that 
the  Bank  of  Ohio  has  sufficient  liquid  assets  to  be  able  to  per¬ 
form  that  commitment. 

•  ••*••*•** 

1698  Q.  Will  you  give  us  a  brief  description  of  your  edu¬ 
cation?  A.  I  was  born  in  Cleveland,  Ohio,  March  17, 

1896;  residence,  16211  Fernway  Road,  Shaker  Heights, 
Ohio;  office,  1708  Union  Commerce  Building,  Cleveland, 
Ohio ;  graduate,  Wooster  Academy,  1913 ;  College  of  Woos¬ 
ter  1917,  Ph.D. ;  Western  Reserve  University  Law  School 
1922,  LL.B.;  admitted  to  the  Bar  of  Ohio  in  1922;  en¬ 
gaged  in  active  practice  since  that  date ;  associated  with  the 
firm  of  Horn,  Weisell,  McLaughlin  &  Lybarger  of  Cleveland 
prior  to  1945,  and  since  that  time  with  Miller  and  Hornbeck 
of  Cleveland,  Ohio. 

Ensign,  U.  S.  Navy,  World  War  I. 

While  in  college  was  Sports  Editor  of  the  Wooster  Voice, 
college  newspaper,  and  also  served  as  a  reporter  on  the 
Wooster  Daily  Republican.  Was  a  member  of  Delta  Sigma 
Rho,  national  forensic  society,  and  of  the  college  Glee  Club, 
and  then  and  since  have  participated  in  the  activities  of 
various  musical  and  dramatic  organizations. 

I  have  resided  in  Cleveland  since  1922  and  have  engaged 
in  the  following  activities:  Member  of  the  American 
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1699  Bar  Association ’s  Standing  Committee  on  Labor,  Em¬ 
ployment  and  Social  Security — 1942-3;  Member  of 

committee  for  Ohio  of  American  Bar  Association’s  Special 
Committee  on  Administrative  Law — 1943-4;  Chairman  of 
the  Cleveland  Bar  Association’s  Committee  on  Workmen’s 
Compensation — two  terms;  Elder  and  Trustee,  Calvary 
Presbyterian  Church;  Trustee;  Presbyterian  Union;  mem¬ 
ber  Executive  Committee  of  Department  of  Social  Action, 
Cleveland  Church  Federation ;  Chairman,  Committee  on  In- 
terriational  Relations  of  Cleveland  Church  Federation; 
member  and  secretary,  Committee  on  Social  Education  and 
Action  of  the  General  Assembly  of  the  Presbyterian  Church, 
U.S.A. — 1944;  President,  Cleveland  Alumni  Association  of 
College  of  Wooster;  Master,  Lakewood  Masonic  Lodge; 
President,  Masters  Fund;  Boy  Scouts  of  America  (Cub 
Scouts) ;  member,  Council  on  World  Affairs ;  member,  Amer¬ 
ican  Legion;  member,  Executive  Committee  of  Cleveland 
Peace  Committee;  member,  Cleveland  Chamber  of  Com¬ 
merce;  Republican. 

I  might  add  that  the  activities  I  have  enumerated  have 
not  all  been  carried  on  at  the  same  time.  At  one  time  I  was 
interested  in  the  Bar  Association  activities  and  did  not  carry 
on  many  of  the  other  activities  I  described. 

Another  time  I  spent  seven  years  as  an  officer  of  my 
Masonic  Lodge  in  Lakewood,  Ohio,  which  is  a  suburb  of 
Cleveland.  That  has  1300  members,  and  I  was  not  so  active 
in  other  things  while  I  was  passing  through  those  offices.  I 
might  add  in  the  last  year  of  that  service,  as  presi- 

1700  dent  of  the  Masters  and  Wardens  Association,  I  had 
responsibilities  over  the  organization  which  encom¬ 
passed  50,000  Masons  in  Cleveland,  and  that  a  good  bit  of 
public  service  was  rendered  by  our  lodge  during  my  connec¬ 
tion  with  it  as  an  officer,  consisting  of  forums  and  meetings, 
as  many  as  1800  people  would  attend  one  of  those  meetings 
in  our  lodge  rooms. 


Q.  And  what  motivated  you  in  becoming  a  stockholder 
of  Cleveland  Broadcasting?  A.  Well,  one  of  the  things 
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was  the  very  active  interest  which  my  17-year  old  son  has  in 
radio. 


1701  Another  reason  why  I  became  a  stockholder  was  my 

interest  in  promoting  public  service  in  the  city  of 
Cleveland.  I  have  always  had  an  interest  in  various  aspects 
of  public  service. 

By  Mr.  Roberson : 

Q.  Is  there  any  particular  type  of  public  service  program 
in  which  you  are  more  interested,  we  will  say,  than  any 
other  type  ?  A.  For  brevity  I  would  like  to  confine  myself 
to  religious  radio  programs,  since  presently  I  am  an  officer 
of  the  Cleveland  Church  Federation,  a  committeeman.  I 
happen  now  to  be  a  member  of  the  Department  of  Social 
Action  of  the  Cleveland  Church  Federation,  and  chairman 
of  the  Committee  on  International  Relations.  I  know  the 
members  on  the  Radio  committee  of  the  Federation  and 
have  talked  with  some  of  them  about  religious  radio,  with 
the  executive  secretary  of  the  Federation,  Reverend  Spoerri 
and  with  Reverend  Walter  Daniels,  who,  as  a  staff  member, 
looks  after  radio. 


1702  Q.  Mr.  McLaughlin,  through  your  interest  in  radio, 
would  you  tell  us  what  your  particular  concept  is  of 
what  would  be  good  religious  programming? 


First,  I  think  the  programs  that  occur  on  Sunday  morn¬ 
ing,  when  a  preacher  preaches  and  choir  sings,  the  conven¬ 
tional  service  is  good,  and  has  its  good  points,  I  would  not  do 
away  with  that  entirely.  But  there  are  some  additional  ave¬ 
nues  «that  I  think  promise  perhaps  even  greater  interest 
than  that  purely  religious  service.  Those  are,  first,  an  inter¬ 
view,  the  type  of  program  where  a  minister,  or  anyone,  for 
that  matter,  would  interview  people  on  the  subject  of  their 
religious  beliefs  or  experiences,  and  develop  a  program  on 
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what  this  man  or  that  man  thinks,  and  the  impact  of  religion 
on  the  problems  that  he  faces.  That  might  include, 

1703  for  example,  the  effect  of  religion  or  a  church’s  activi¬ 
ties  upon  domestic  problems,  labor  and  industry,  and 

all  sorts  of  social  and  economic  problems. 

Second,  there  is  the  dramatized  presentation  of  “Bible 
Stories”.  One  of  the  staff  members  of  the  church  to  which 
I  belong  has  done  work  in  that  respect  for  radio.  I  think 
that  is  good  and  should  be  followed  by  radio  stations. 

Third,  would  be  documentary  programs  dealing  with 
church  events.  For  example,  we  recently  had  the  140th  anni¬ 
versary  of  the  foundation  of  the  First  Presbyterian  Church 
of  East  Cleveland,  Ohio.  Festivities  were  held  there,  and  a 
program  could  have  been  developed,  as  I  read  the  news, 
that  would  be  something  like  the  Ohio  Story,  a  documented 
program  dealing  with  the  history  of  that  church. 

Another  type  of  program  is  Bound  Table  discussions. 

•  ••••••••• 

1704  Then  the  Federation  further  plans  an  industrial 
conference  in  April,  at  which  representatives  of  labor 

and  industry  will  discuss  religious  issues. 


The  Witness:  I  may  further  say  they  are  available  for 
radio  presentation. 

Mr.  Jackson :  By  any  station. 

The  Witness :  Oh,  by  any  station,  certainly,  yes. 

Then  another  type  of  program  which  is  available,  to  my 
knowledge,  from  Churches  are  children’s  programs.  Many 
of  us  know  about  the  traditional  Children’s  Day,  but  church 
leaders  today  are  training  children  for  dramatic  presenta¬ 
tions,  which  I  think  could  be  developed  for  radio,  as  distin¬ 
guished  from  the  ordinary  presentation  you  have  on  chil¬ 
dren’s  day. 

1705  Then  there  is  religious  news.  I  refer,  of  course,  to 
Religion  in  the  News,  as  produced  by  Walter  Van 
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Kirk  of  the  Federal  Council  of  Churches  over  a  nation-wide 
program.  But  what  I  think  would  be  particularly  good  in 
Cleveland,  in  addition  to  that,  of  course,  which  is  carried 
by  the  chains,  would  be  local  religious  news  in  which  local 
people,  local  events  would  be  stressed  as  much  or  more  than 
national  events. 

Finally,  there  would  be  the  broadcasting  of  large  religious 
meetings.  There  have  been  three  meetings  in  the  last  year 
or  so  which  have  had  approximately  13,000  people  each,  held 
under  the  auspices  of  the  Church  Federation,  in  which  Mar¬ 
tin  Niemoeller,  Dr.  Henry  S.  Coffin  and  Bishop  Oxman  were 
the  speakers. 

By  Mr.  Roberson : 

Q.  Mr.  McLaughlin,  with  this  interest  and  knowledge  that 
you  have  in  religious  matters,  how  would  you  expect  to  chan¬ 
nel  that  into  a  station  owned  and  operated  by  Cleveland 
Broadcasting?  A.  Well,  I  would  expect  to  meet  with  Mr. 
Seltzer  and  Mr.  Ripley  and  suggest  the  opportunities  that 
our  company  would  have  to  produce  programs  of  this 
nature. 

I  would  recommend  personnel,  events,  and  things  that  I 
thought  would  be  of  interest  to  their  program  department. 
I  would  have  that  particular  interest,  because  I  know  the 
men  well  and  will  be  associated  with  them  intimately, 
1706  I  assume. 

Now,  let  me  make  this  clear  as  a  final  matter.  What 
I  have  said  as  far  as  my  views  are  concerned  have  been 
drawn  from  my  experience  largely  in  the  Protestant  Church. 
I  would  consider  the  same  considerations  to  be  applicable 
to  the  Catholic  Church  and  the  Jewish  church,  so  far  as  par¬ 
ticipation  goes.  I  am  not  familiar  with  their  meetings  or 
facilities  for  developing  programs,  but  the  same  oppor¬ 
tunity  in  sharing  obviously  I  think  should  be  afforded  to  all. 


184 


715  Cross  Examination 

By  Mr.  Jackson : 

Q.  Mr.  McLaughlin,  you  have  detailed  at  considerable 
length  the  various  activities  of  the  Cleveland  Federation  of 
Churches  about  which  you  have  learned  since  you  became 
connected  with  it  in  some  fashion.  Have  you  ever  gone  to  the 
management  of  any  radio  station  in  Cleveland  and  urged 
them  to  put  on  the  air  any  programs  of  that  type?  A.  No. 

Q.  You  stated,  as  I  understood  you,  at  least  one  of  your 
reasons  for  becoming  a  stockholder  of  Cleveland  Broadcast¬ 
ing,  Incorporated,  was  that  you  desired  to  promote  such 
things  as  better  religious  programs  upon  the  air  in  Cleve¬ 
land.  Is  that  right?  A.  That  is  correct. 
***••*•••* 

1719  Cross  Examination 

By  Mr.  Solomon: 

Q.  Do  you  intend  to  remain  as  a  partner  or  associate  in 
the  law  firm  of  Miller  and  Hornbeck?  A.  I  intend  to  re¬ 
main  as  an  associate.  I  am  not  a  partner. 

Q.  You  do  not  intend  to  give  up  your  legal  practice?  A. 
No,  I  do  not  have  any  such  intention  at  all. 

•  ••••••••• 

1720  A.  I  would  like  to  explain.  I  have  been  devoting  a 
great  deal  of  time,  at  Mr.  Miller’s  suggestion,  to  the 

radio  company,  and  for  years  I  devoted  a  lot  of  time  to  the 
interests  and  organizations  I  described.  I  expect  I  will  con¬ 
centrate  a  little  more  on  radio  because  of  this  connection 
than  I  have  done  in  the  past. 

Q.  The  amount  of  time  you  have  been  devoting  to  the 
radio  application  in  the  last  two  months  has  largely  been  in 
the  capacity  as  lawyer  for  the  applicant,  is  that  right?  A. 
Oh,  yes,  that  is  true. 


Q.  What  extent  of  your  time  do  you  think  you  will  be 
able  to  give  to  the  broadcasting  stations  in  your  capacity 
as  assistant  secretary-treasurer?  A.  I  will  give  whatever 
is  necessary  to  the  position,  and  Mr.  Miller  will  accommo¬ 
date  me  in  his  other  assignment,  I  assume. 
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Q.  You  will  give  as  much  time  as  Mr.  Miller  allows  you  to 
give,  is  that  right?  A.  That  is  right. 


1721  Mr.  Jackson:  You  have  very  active  law  practice, 
do  you  not? 

The  Witness:  I  think  sometimes  I  am  a  little  too  active 
some  way  or  another. 


The  Presiding  Officer :  I  just  want  to  ask  of  Mr.  McLaugh¬ 
lin,  do  you  have  any  personal  knowledge  or  did  you  have 
any  personal  knowledge  of  the  unsatisfied  judgment  intro¬ 
duced  against  Mr.  Seltzer  before  it  was  introduced  today? 

The  Witness :  I  heard  about  the  claim.  I  did  not  know  the 
facts. 


1770  Russell  P.  May  was  called  as  a  witness  on  behalf 
of  Cleveland  Broadcasting,  Inc.,  and,  having  been 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Roberson: 


1812  Q.  Do  you  know  whether  there  is  a  radio  station  in 
Elyria?  A.  There  is  in  the  Grandville  area.  The 

frequency  is  930  kc,  operating  at  1  kilowatt,  directional  an¬ 
tenna  unlimited  time,  and  it  has  been  granted  at 

1813  Elyria. 

Q.  What  other  radio  stations  are  existing,  or  grant¬ 
ed  in  the  western  area  that  is  west  of  Cleveland  from  the  lake 
front  south  ?  That  is,  that  you  have  been  discussing  ? 

Mr.  Smith:  Is  the  purpose  of  that  to  prove  the  existence 
of  the  other  area  in  the  west  that  you  are  going  to  serve  that 
we  are  not? 

Mr.  Roberson :  Yes,  sir. 

Mr.  Smith :  I  have  no  objection. 

A.  The  City  of  Elyria  received  service  from  a  proposed 
station  at  Cleveland  operating  on  710  kilocycles,  daytime. 
850  kilocycles,  WWJ,  1040  kilocycles  at  Lorain.  These  were 
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two  applications  not  granted,  but  either  one  if  granted  will 
serve  Elyria. 

WTAM,  on  1100  kilocycles,  WGAR,  on  1220  kilocycles,  and 
WHK  on  1420  kilocycles  will  serve  Elyria.  The  City  of 
Oberlin  may  receive  service,  depending  upon  the  location  of 
the  710  kilocycle  operation  at  Cleveland  which  at  present  is 
on  a  site  to  be  determined  basis,  and  it  will  receive  service 
from  WWJ,  one  of  the  Lorain  applications,  if  granted,  and 
WTAM,  and  WHK. 


1816  Cross  Examination 

By  Mr.  Smith : 

•  ###••••** 

1825  i  Q.  You  proposed,  did  you  not,  to  have  four  towers 
in  the  array  instead  of  the  one  tower  referred  to  by  the 

Civil  Aeronautics  Administration?  A.  We  propose  to  have 
four  towers  in  the  array. 

Q.  You  propose  an  over-all  height  above  the  mean  sea 
level  of  1585  feet,  is  that  correct?  A.  I  believe  that  is  cor¬ 
rect. 

Q.  If  you,  or  the  company  accedes  to  these  preferences  ex¬ 
pressed  by  the  Chicago  office  of  the  Civil  Aeronautics  Ad¬ 
ministration  not  to  exceed  an  over-all  height  of  1550  feet, 
would  not  your  tower  heights  then  be  reduced  from  an  over¬ 
all  height  of  425  feet  above  ground  level  to  390  feet 

1826  above  ground  level?  A.  That  is  correct,  if  the  feet 
were  to  be  reduced.  However,  that  difference  is  to  be 

made  up  for  if  we  find  it  necessary  to  do  it,  by  the  use  of  top 
load. 

Q.  In  the  absence  of  top  loading,  what  would  be  the  resul¬ 
tant  effect  in  reduction  in  the  height  of  the  towers? 

•  ••••••••• 

A.  It  would  be  accompanied  by  a  reduction  in  the  efficiency 
of  the  system,  but  to  what  extent  it  would  have  to  be  com¬ 
puted — 


1831  Q.  Will  you  state  whether  or  not  the  25  millivolt 
per  meter  contour  of  the  Cleveland  Broadcasting  cov- 
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ers  as  much  of  the  industrial  area  of  Cleveland  as  the 
similar  25  millivolt  per  meter  contour  of  Scripps- 
1832  Howard  Radio?  A.  No,  sir,  it  does  not. 

•  #••*#**•* 

Q.  25  millivolts  is  the  recognized  bottom,  is  it  not?  That 
is  the  recognized  bottom  of  signal  strength  to  serve  the  in¬ 
dustrial  area?  A.  No,  sir. 

Q.  What  is?  A.  10  to  50. 


The  25  millivolt  per  meter  contour  of  Scripps-Howard 
falls  somewhat  outside  of  the  Cleveland  Broadcasting  Com¬ 
pany’s  25  millivolt  per  meter  contour.  That  computation 
shows  the  signal  intensity  of  the  Cleveland  Broadcasting 
Company  at  the  point  of  the  Scripps-Howard  contour  at  the 
intersection  of  the  lake  and  that  would  be  roughly  23  milli¬ 
volts,  which  is  a  difference  that  cannot  be  noticed  in  the  re¬ 
ceiver. 


1846  The  Presiding  Officer:  Deducting  that,  was  there 
still  by  comparison  with  these  exhibits  a  substantial¬ 
ly  greater  population  served  by  Scripps-Howard  than 
served  by  Cleveland  Broadcasting,  as  I  read  these  figures? 

The  Witness :  That  is  right. 

The  Presiding  Officer :  I  think  that  Mr.  Smith  asked  you 
how  you  account  for  the  difference  from  the  standpoint  of 
the  selection  of  these  two  sites.  Can  you  explain  that? 

The  Witness :  Do  you  mean  in  population  counts? 

The  Presiding  Officer:  Even  allowing  that  there  would 
still  be  substantially  more  people  served  by  Scripps-How¬ 
ard  than  by  Cleveland  Broadcasting,  Incorporated. 

The  Witness:  Well,  we  have  considerably  less  square 
miles  in  our  half  millivolt  service  area  than  the  Cleveland 
half  millivolt  service  area. 

Mr.  McLaughlin :  You  mean  Scripps,  don’t  you? 

The  Witness:  Scripps. 
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By  Mr.  Smith : 

Q.  I  want  to  know  what  is  responsible  for  that  difference, 
Mr.  May,  and  what  it  is  in  your  opinion  that  makes  the 
North  Royalton  site  superior  to  the  Psota  site,  if  you  think 
so,  and  what  is  it  that  makes  your  antenna  superior,  if  you 
think  so,  keeping  in  mind  the  greater  population  coverage 
in  the  figures  you  have  given.  A.  Our  interest,  or 

1847  rather  the  Cleveland  Broadcasting  Company’s  im¬ 
mediate  interest  was  service  in  the  metropolitan  part 

of  Cleveland,  and  in  Cleveland  itself.  In  those  areas,  and 
in  the  desire  to  cover  the  areas  which  we  have  discussed,  the 
area  which  we  claim  to  cover  and  we  claim  that  Scripps- 
Howard  does  not  cover,  are  of  sufficient  importance  to 
Cleveland  Broadcasting,  Incorporated,  to  do  whatever  is 
necessary  in  the  way  of  locating  the  transmitter  in  order  to 
accomplish  that.  The  services  which  are  shown  in  popula¬ 
tion  count  as  being  in  excess  of  Cleveland,  occurs  out  be¬ 
yond  the  nighttime  limit.  That  is  accounted  for  by  a  change 
of  design  of  the  Scripps-Howard  people  whereby  the  in¬ 
crease  in  size  and  lobes  of  what  we  call  the  minor  lobes,  and 
which  resulted  in  the  inclusion  of  two  or  three  towns  of 
fairly  large  population  which  would  not  be  counted  in  the 
Cleveland  application.  Had  the  Cleveland  application  moved 
not  quite  so  far  south,  the  city  of  Elyria  would  have  been 
included,  but  as  I  say,  the  primary  purpose  of  the  Cleveland 
Broadcasting  Company  is  to  serve  Cleveland  and  the  Met¬ 
ropolitan  District.  That  is  the  reason  why. 

Q.  The  difference  in  operations  covered  during  the  criti¬ 
cal  nighttime,  6.95  in  your  case  and  7  in  the  case  of  Scripps- 
Howard,  happens  to  be  approximately  2,000  people,  is  that 
right?  A.  That  is  correct. 

1848  Q.  Isn’t  that  2,000  within  a  margin  of  error  in 
computing  the  population?  A.  Very  easily  so. 


1877  Charles  A.  Seltzer  was  thereupon  recalled  as  a 
i  witness  for  Cleveland  Broadcasting,  Inc. 
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Direct  Examination 

By  Mr.  McLaughlin : 

Q.  Mr.  Seltzer,  you  are  recalled  to  the  stand  to  submit  an 
exhibit,  Cleveland’s  Exhibit  No.  59,  which  you  have  revised 
so  as  to  show  certain  percentages  and  breakdowns. 

I  hand  you  what  is  marked  Cleveland’s  Exhibit  No.  59 
and  ask  you  what  that  exhibit  is,  and  whether  it  was 

1878  prepared  by  you  under  an  arrangement  we  have  had 
on  the  record.  A.  It  was. 

Q.  Will  you  explain  the  source  of  the  data  contained  on 
this  exhibit?  A.  Cleveland  Broadcasting  Exhibit  No.  58, 
which  is  the  program  structure? 

Q.  Will  you  explain  how  you  constructed  the  exhibit?  A. 
It  is  very  simple.  All  of  the  public  service  phases  were 
totaled,  and  these  were  divided  into  the  number  of  minutes. 
The  total  minutes  per  week,  and  in  the  case  of  the  6  a.  m.  to 
1  a.  m.,  six  days  a  week,  and  8  a.  m.  to  1  a.  m.,  Sunday,  for 
a  total  of  7860  hours  which  proposed  broadcast  time  was 
scheduled.  Then  from  6  a.  m.  to  12  midnight,  six  days  per 
week,  and  8  a.  m.  to  12  midnight  on  Sundays,  which  gives  us 
a  total  of  7440  for  the  standard  broadcast  days.  In  the  total 
minutes  per  week  in  the  6  p.  m.  to  11  p.  m.,  the  seven  days 
per  week,  Class  A  time,  that  gives  us  2100  minutes.  Then 
on  the  public  service  structure,  agricultural  is  180  minutes, 
and  the  figures  for  the  rest  are  very  easily  available  in  the 
exhibit,  itself. 

Q.  Take  the  first  column  as  an  illustration,  total  minutes 
per  week  from  6  a.  m.  to  1  a.  m.,  and  so  forth,  and  beginning 
with  the  19.5  percent,  as  a  percent  of  what  other  figure,  or 
on  what  is  it  based?  A.  It  is  a  figure  of  7860  that  it  is  based 
on,  and  that  is  minutes  per  week,  which  are  contained 

1879  in  the  19-hour  broadcast  day  as  proposed  by  Cleve¬ 
land  Broadcasting. 

Q.  It  is  the  percent  of  which  1530  minutes  bears  to  the 
7860  minutes?  A.  That  is  correct. 

Mr.  McLaughlin :  I  offer  Cleveland’s  Exhibit  No.  59. 

The  Presiding  Officer :  Is  there  any  objection  to  the  offer  ? 
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Mr.  Jackson :  No  objection. 

The  Presiding  Officer :  The  exhibit  is  admitted. 


By  Mr.  McLaughlin : 

Q.  Mr.  Seltzer,  have  you  a  statement  to  make  with  respect 
to  any  disposition  that  you  have  made  of  the  judgment 
which  was  referred  to  at  the  trial  a  day  or  two  ago,  against 
you?  A.  Yes,  sir;  I  would  like  to  clarify  for  the  record  the 
inference  yesterday  that  I  had  been  asked  in  prior  hearings, 
if  there  had  been  a  judgment  ever  held  against  me,  and  my 
answer  was  no,  and  examining  the  records  both  of  the  prev¬ 
ious  AM  and  FM  cases,  I  was  unable  to  find  any  reference 
to  that  either  in  the  direct  or  the  cross-examination. 

However,  after  leaving  the  witness  stand  last  evening,  I 
called  Cleveland  and  within  an  hour  after  I  left  the  room 
that  judgment  had  been  paid  in  full  with  interest,  and  what¬ 
ever  other  charges  were  applied  to  it. 


1880  Cross-Examination 


Q.  Would  you  turn  to  Cleveland’s  Exhibit  No.  59  a 
moment.  A.  Yes. 


1884  Mr.  Solomon :  Mr.  Examiner,  I  don’t  like  to  object 
to  the  questions  and  the  answers  that  are  coming,  but 

it  seems  clear  that  if  the  question  was,  I  think,  to  relate  these 
two  items,  that  the  witness  in  the  absence  of  his  work  sheets 
is  not  able  to  relate  what  these  particular  figures  refer  to 
on  this  particular  chart.  In  the  absence  of  his  work  sheets, 
apparently  required  to  make  a  re-evaluation  which  may  or 
I  may  not  be  identical  with  his  original  evaluation — 

1885  The  Witness:  That  is  correct. 

The  Presiding  Officer :  This  is  guesswork.  I  don’t 
see  that  this  testimony  is  going  to  be  of  any  great  value. 

Mr.  Jackson :  If  he  is  unable  to  say  what  he  included  in 
this  exhibit,  I  move  to  strike  the  exhibit  I  am  content  with 


191 


that.  I  don’t  think  he  is  entitled  to  come  in  and  put  in  a 
bunch  of  percentages  that  are  blind. 


Mr.  Jackson :  In  view  of  the  inability  of  the  witness  now 
on  the  stand,  Mr.  Charles  A.  Seltzer,  to  state  for  the  record 
the  names  of  the  programs,  the  lengths  of  the  programs, 
and  the  time  of  their  broadcast  which  make  up  the  classifi¬ 
cation,  the  items  such  as  public  service,  agriculture,  and  so 
forth,  appearing  on  Cleveland’s  Exhibit  No.  59,  and  in  view 
of  the  fact  that  the  hearing  has  to  terminate  tonight,  we 
are  willing  to  stipulate  that  Mr.  Seltzer  may  prepare,  and, 
after  showing  it  to  us,  file  an  exhibit  which  will  show  the 
names  of  each  program,  its  length,  the  time  when  it  is 
broadcast,  and  that  is  to  be  included  in  each  of  the  classifi¬ 
cations  appearing  on  Cleveland’s  Exhibit  No.  59. 
**••*•*•*• 

1886  Mr.  McLaughlin :  Mr.  Examiner,  before  we  go  on, 
might  we  reserve  Exhibit  No.  70  for  that  supple¬ 
mentary? 

Mr.  Jackson :  You  have  used  that. 

Mr.  McLaughlin :  All  right.  We  will  then  use  Exhibit  No. 
69- A ;  would  that  be  agreeable? 

The  Presiding  Officer :  It  does  not  matter. 

Mr.  McLaughlin :  All  right.  We  will  reserve  No.  69- A. 

The  Presiding  Officer :  Very  well. 

•  *••#****• 

1898  Q.  Mr.  Seltzer,  what  is  the  maximum  number  of 
commercial  spot  announcements  which  Cleveland 
Broadcasting,  Incorporated,  intends  to  put  on  the  air  dur¬ 
ing  any  given  week? 


1899  The  Witness :  The  next  information  I  can  give  you 
at  the  moment,  my  recollection  of  the  work  sheets 
which  specify  that,  I  believe,  is  355  spot  announcements  in 
a  given  week,  and  95  or  thereabouts,  public  service  an¬ 
nouncements. 
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By  Mr.  Solomon : 

Q.  To  the  best  of  your  knowledge,  has  the  board  of  direc¬ 
tors  at  Cleveland  Broadcasting  made  any  determination  as 
to  the  maximum  number  of  spot  announcements  which  the 
station  will  broadcast?  A.  1  don’t  believe  so,  although  there 
has  been  some  discussion  with  Mr.  Ripley  on  the  subject, 
and  it  was  left  up  to  him  to  submit  a  plan  which  they  would 
approve. 


1903  The  Presiding  Officer:  As  I  understand  it,  Mr. 

Seltzer  is  to  prepare  an  analysis  or  an  explanatory 
exhibit  of  Exhibit  59  submitted  on  behalf  of  Cleveland 
Broadcasting,  Incorporated. 


For  the  purpose  of  allowing  the  preparation  of  Exhibit 
No.  59-A  just  referred  to  as  Cleveland  Broadcasting,  In¬ 
corporated,  and  for  the  possibility  of  filing  the  Blue  Book 
breakdown  exhibits  herein  discussed,  the  record  will  be  held 
open  for  those  two  purposes  only  until  November  10. 

•  •••«***•* 

EXHIBITS. 

Scripps-Howard  Exhibit  No.  8. 

1927  PROPOSED  RATE  CARD 

for  Proposed 

Scripps-Howard  Radio,  Inc. 

Radio  Station 
Cleveland,  Ohio 

Rate  Card  No.  1  (Local) 

Operated  by  Scripps-Howard  Radio,  Inc. 

Transmitter — Parma  Heights,  Cuyahoga  County 

WAVE-POWER-TIME 

Operating  power — 5000  Watts  1300  kilocycles 

Licensed  to  operate  full  time  on  regional  channel 
Operates  on  Eastern  Standard  Time 
Operating  Schedule :  19  hours  daily 
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AGENCY  COMMISSION 

Agency  commission  15%  to  recognized  agencies  on  sta¬ 
tion  time  only,  providing  remittance  is  made  on  or  be¬ 
fore  10th  day  of  the  month.  No  cash  discount. 

GENERAL  ADVERTISING 

Rates  include  charges  by  owners  or  music  copyrights. 
The  following  rates  are  for  local  advertising. 

For  national  advertising  rates  consult  “Standard  Rate 
and  Data”  Radio  Section ;  or  Station  Management. 
SESAC  and  ASCAP  licenses. 

Class  “A” 

(5 :00  PM  to  10 :30  PM  week  days  and  7 :00  AM  to  11 :00 
PM  Sundays) 

1  hour . $100.00 

Yu  hour .  60.00 

Yt  hour .  40.00 

Class  “B” 

(7 :00  AM  to  5 :00  PM  and  10 :30  PM  to  11 :00  PM  week¬ 
days) 

1  hour . $70.00 

Y2  hour .  42.00 

Yk  hour .  28.00 

Class  “C” 

(11 :00  PM  to  7  AM  daily) 

Class  “B”  rates  less  20%. 
ANNOUNCEMENTS 
Class  “A” 

(5 :00  PM  to  10 :30  PM  weekdays  and  7 :00  AM  to  11 :00 
PM  Sundays) 

100  words  or  1  minute  transcription . $8.00 
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Class“B” 

(7 :00  AM  to  5 :00  PM  and  10 :30  PM  to  11 :00  PM  week¬ 


days) 

100  words  or  1  minute  transcription . $5.00 

1928  DISCOUNTS ...  on  Programs  only.  No  discounts 
on  Announcements 

1  to  12  times  in  one  year . Net 

13  to  25  “  “  “  “  . 5% 

26  to  51  “  “  “  “  . 10% 

•  52  to  103  “  “  “  “  . 15% 

104  to  249  times  in  one  year . 20% 

250  or  more  “  “  “  “  . 25% 


Special  Features 

Sports  broadcasts:  Baseball,  football,  boxing,  wrestling — 
rates  on  request. 

News  Broadcasts 

NEWS — Monday  thru  Saturday,  every  hour  on  the  hour, 
approximately  10  to  14  minutes.  Cost  includes  regular  lease 
wire,  news  and  regular  staff  announcer.  For  special  talent 
on  news,  there  is  an  additional  talent  fee. 

CLASS  “  A  ”  $280.00  per  week,  six  times  weekly 
CLASS  *  ‘  B  ’ 1  $140.00  per  week,  six  times  weekly 

DISCOUNTS :  As  shown  on  programs. 

Political  Talks 

Political  speeches,  talks,  sermons,  addresses,  etc.  acceptable 
for  broadcast  provided  station  time  is  paid  in  advance  of 
each  presentation. 

Talent 

Rates  on  request 
CLOSING  TIME 

1  Talent  programs  close  one  week  in  advance  of  broad¬ 
cast.  Announcements,  talks  and  recorded  programs 
close  24  hours  in  advance  of  broadcasts. 
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MECHANICAL  PROGRAM  EQUIPMENT 

Equipped  to  handle  programs  by  electrical  transcrip¬ 
tion,  using  33  1/3  and  78  r.p.m.  double  turntables  for 
vertical  and  lateral  cut  recordings. 

1929  PROPOSED  RATE  CARD 

for  Proposed 

Scripps-Howard  Radio,  Inc. 

Radio  Station 
Cleveland,  Ohio 

Rate  Card  No.  1  (National) 

Operated  by  Scripps-Howard  Radio,  Inc. 

Transmitter — Parma  Heights,  Cuyahoga  County 

WAVE-POWER-TIME 

Operating  power — 5000  W atts  1300  Kilocycles 

Licensed  to  operate  full  time  on  regional  channel 
Operates  on  Eastern  Standard  Time 
Operating  Schedule :  19  hours  daily 

AGENCY  COMMISSION 

Agency  commission  15%  to  recognized  agencies  on  sta¬ 
tion  time  only,  providing  remittance  is  made  on  or  be¬ 
fore  10th  day  of  the  month.  No  cash  discount. 

GENERAL  ADVERTISING 

Rates  include  charges  by  owners  or  music  copyrights. 
The  following  rates  are  for  national  advertising. 

For  local  advertising  rates  consult  station  management. 

SESAC  and  ASCAP  licenses. 

Class  “A” 

(5 :00  PM  to  10 :30  PM  week  days  and  7 :00  AM  to  11 :00 
PM  Sundays) 

1  hour 
hour 
!/4  hour 


$300.00 

180.00 

120.00 
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Class  “B” 

(7 :00  AM  to  5 :00  PM  and  10 :30  PM  to  11 :00  PM  week¬ 
days) 

1  hour . $150.00 

Y2  hour .  90.00 

*4  hour .  60.00 

Class  “C” 

( 11 :00  PM  to  7  AM  daily) 

Class  * ' 1 B 7 *  rates  less  20% . 
ANNOUNCEMENTS 
Class  "A” 

1  ( 5 :00  PM  to  10 :30  PM  week  days  and  7 :00  AM  to  11 :00 
PM  Sundays) 

100  words  or  1  minute  transcription . $30.00 

Class  “B” 

(7:00  AM  to  5:00  PM  and  10:30  PM  to  11  .*00  PM 
Weekdays) 

100  words  or  1  minute  transcription . $15.00 

1930  DISCOUNTS  ...  on  Programs  only.  No  discounts 
on  Announcements 


1  to  12  times  in  one  year . Net 

13  to  25  “  “  “  “  . 5% 

26  to  51  “  “  “  “  . 10% 

52  to  103  “  “  “  “  . 15% 

104  to  249  times  in  one  year . 20% 

■  250  or  more  “  “  “  “  . 25% 


SPECIAL  FEATURES 


Sports  broadcasts:  Baseball,  football,  boxing,  wrestling — 
rates  on  request 
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NEWS  BROADCASTS 

NEWS — Monday  thru  Saturday,  every  hour  on  the  hour, 
approximately  10  to  14  minutes.  Cost  includes  regular  lease 
wire,  news  and  regular  staff  announcer.  For  special  talent 
on  news,  there  is  an  additional  talent  fee. 

CLASS  *  *  A  ’ ’  $560.00  per  week,  six  times  weekly 
CLASS  “B”  $280.00  per  week,  six  times  weekly 

DISCOUNTS :  As  shown  on  programs. 

Political  Talks 

Political  speeches,  talks,  sermons,  addresses,  etc.  acceptable 
for  broadcast  provided  station  time  is  paid  in  advance  of 
each  presentation. 

Talent 

Rates  on  request 
CLOSING  TIME 

Talent  programs  close  one  week  in  advance  of  broad¬ 
cast.  Announcements,  talks  and  recorded  programs 
close  24  hours  in  advance  of  broadcast. 

MECHANICAL  PROGRAM  EQUIPMENT 

Equipped  to  handle  programs  by  electrical  transcrip¬ 
tion,  using  33  1/3  and  78  r.p.m.  double  turntables  for 
vertical  and  lateral  cut  recordings. 


Scripps-Howard  Exhibit  No.  32. 

2045  ADVISORY  PANEL 

Scripps-Howard  Radio,  Inc. 

Cleveland,  Ohio 
Chairman 

Thomas  L.  Sidlo,  Cleveland,  Ohio 

Illustrative  List  of  Members 

(All  residents  of  Cleveland,  Ohio) 

Theodore  Andrica,  Nationalities  Editor,  The  Cleveland 
Press 
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The  Rt.  Rev.  Vincent  Balmat,  Chancellor,  Diocese  of  Cleve¬ 
land 

The  Rev.  Philip  Smead  Bird,  Pastor,  Church  of  the  Cove¬ 
nant 

Honorable  Thomas  A.  Burke,  Mayor  of  Cleveland 
William  Davy,  Executive  Secretary,  Cleveland  Newspaper 
Guild,  C.  1. 0. 

James  Cox  Davis,  Lawyer,  Colonel,  0.  R.  C.,  United  States 
Army 

Paul  L.  Feiss,  Civic  Leader 

William  Finegan,  President,  Cleveland  Federation  of  Labor, 
AFofL,  through  John  B.  Fitzgerald,  Deputy 
Walter  L.  Flory,  Lawyer,  City  Planner 
Mrs.  George  V.  Goodbold,  Past  President,  Greater  Cleve¬ 
land  Radio  Council 

Dr.  T.  Keith  Glennan,  President,  Case  Institute  of  Tech¬ 
nology 

Honorable  Joseph  F.  Gorman,  President,  Cuyahoga  County 
Board  of  Commissioners 

Marc  J.  Grossman,  Lawyer,  Chairman,  Mayor’s  Committee, 
Veterans  Housing 

Edgar  A.  Hahn,  Lawyer,  Civic  Leader 
Herbert  C.  Hunsaker,  Dean,  Cleveland  College  of  Western 
Reserve  University 

Rodney  Lien,  Vice  President,  The  Cleveland  Trust  Com¬ 
pany 

Dr.  Winifred  G.  Leutner,  President,  Western  Reserve  Uni¬ 
versity 

Dr.  William  Levinson,  Asst.  Supt.  of  Cleveland  Schools, 
representing  Mark  Schinnerer,  Supt.  of  Schools 
William  Milliken,  Director,  Cleveland  Museum  of  Art 
Frederick  McConnell,  The  Cleveland  Playhouse 
G.  Rider  Neff,  Industrialist 
Lee  Repp,  President,  Cleveland  Musicians  Union 
Mrs.  Louis  B.  Seltzer,  President,  Cleveland  Federation  of 
Women’s  Clubs 

George  Szell,  Conductor,  The  Cleveland  Symphony 
Cecil  Vincent  Thomas,  President,  Fenn  College 
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William  Veeck,  President,  Cleveland  Baseball  Club 
Carl  J.  Vosburgh,  Manager,  Cleveland  Symphony 
Robert  A.  Weaver,  Industrialist,  Civic  Leader 
Shepard  L.  Witman,  Director,  Council  on  World  Affairs 
Dr.  Louis  C.  Wright,  President,  Baldwin  Wallace  College 

Scripps-Howard  Exhibit  No.  36. 

2077  ADDITIONAL  PROGRAM  ARRANGEMENTS 

AND  SOURCES 

Scripps-Howard  Radio,  Inc. 

Cleveland,  Ohio 

2078  Religious  Programs 

Advice  concerning  religious  programs  has  been  and 
will  be  available  to  the  proposed  station  from  Mr.  Frank 
Stewart,  religion  editor  of  The  Cleveland  Press.  Mr.  Stew¬ 
art  is  author  of  a  weekly  column  appearing  in  The  Cleve¬ 
land  Press  on  Mondays  entitled  “ A  Stranger  Goes  to 
Church”  in  which  he  describes  a  visit  made  the  previous 
day  to  a  church  in  the  Greater  Cleveland  area.  In  conduct¬ 
ing  this  feature  for  the  last  eight  years,  Mr.  Stewart  has 
visited  approximately  450  churches  of  all  creeds  in  the 
area.  He  has  agreed  to  assist  the  management  of  the  pro¬ 
posed  station  in  arranging  religious  programs  from  time  to 
time  in  addition  to  regularly  scheduled  religious  programs 
already  scheduled.  Mr.  Stewart  will  assist  the  station  in 
arranging  for  programs  from  churches  which  are  not  affi¬ 
liated  with  established  group  federations. 

The  Reverend  Bernard  C.  Clausen,  pastor  of  the  Euclid 
Avenue  Baptist  Church,  has  agreed  to  serve  the  proposed 
station  as  an  actual  program  director  in  charge  of  Protest¬ 
ant  church  programs.  He  will  be  paid  by  the  station  for  his 
services.  He  is  the  committeeman  of  the  Northern  Bap¬ 
tist  Conference  covering  the  northern  portion  of  the  United 
States  in  charge  of  television  and  radio,  a  position  assigned 
to  him  because  of  years  of  radio  activity  in  Station  KDKA 
and  other  stations. 
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The  Reverend  Walter  E.  Daniels,  Director  of  Religions 
Education  of  the  Cleveland  Federation  of  Churches,  has 
been  engaged  to  act  as  program  director  in  charge  for  the 
proposed  station  of  a  regularly  scheduled  Sunday  school 
program  to  be  heard  Sunday  mornings.  He  also  will  assist 
the  station  in  arranging  other  than  regularly  heard  Protest¬ 
ant  educational  programs. 

2079  The  Rt.  Rev.  Edward  Hoban,  Bishop  of  Cleveland, 
has  designated  The  Rev.  Francis  T.  Fergus  to  act  as 

liaison  between  the  Scripps-Howard  stations  and  the  Catho¬ 
lic  Diocese  of  Cleveland.  Father  Fergus  already  has  agreed 
to  arrange,  with  the  Bishop’s  approval,  for  a  regularly 
scheduled  Tuesday  evening  program  on  the  station.  Special 
Catholic  programs  will  be  arranged  between  Father  Fergus 
and  the  station  from  time  to  time  and  arrangements  for 
regular  broadcasting  of  the  program  entitled  “Ave  Maria” 
on  Sunday  afternoons  were  approved  by  The  Rt.  Rev.  Vin¬ 
cent  Balmat,  the  Bishop’s  Chancellor. 

Rabbi  Armond  Cohen,  3273  Euclid  Avenue,  Cleveland, 
has  agreed  to  accept  leadership  of  a  group  of  Cleveland  area 
rabbis  in  producing  and  arranging  a  series  of  programs  of 
the  Jewish  faith. 

2080  Other  Sports  Programs 

Play  by  play  broadcasts  of  football,  basketball  and 
baseball  games  of  high  schools  in  the  Greater  Cleveland 
area  will  be  broadcast  by  the  station.  In  order  to  attract 
the  largest  number  of  listeners  Scripps-Howard  stations 
will  seek  to  schedule  most  of  the  intersectional  games  be¬ 
tween  schools,  both  public  and  private,  which  are  members 
of  the  so-called  “Senate”  League.  The  games  usually  are 
played  Friday  nights  and  Saturday  afternoons.  Arrange¬ 
ments  for  broadcasts  of  public  school  games  have  been 
made  with  Mr.  Carl  Shuler,  Vice  President,  Cleveland 
Board  of  Education,  and  for  broadcasts  of  Catholic  high 
school  games  with  the  Rev.  Clarence  Elwell,  Director  of  the 
Board  of  Education  of  the  Catholic  Diocese.  Plans  for 
these  broadcasts  also  have  been  discussed  with  Mr.  Floyd 
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Rowe,  Secretary  of  the  Senate  League.  Scripps-Howard  as¬ 
certained,  from  a  discussion  with  Mr.  Rowe,  that  two  prev¬ 
ious  applications  from  Cleveland  radio  stations  for  per¬ 
mission  to  broadcast  high  school  games  were  not  approved 
because  the  broadcasts  were  to  be  sponsored  and  it  is  under¬ 
stood  that  the  Scripps-Howard  station  will  broadcast  the 
games  on  a  sustaining  basis.  Also  from  time  to  time  the 
station  may  broadcast  athletic  contests  of  high  schools  be¬ 
longing  to  the  Eastern  Conference,  the  Southwestern  Con¬ 
ference,  the  Lake  Erie  League  and  the  Cuyahoga  County 
League.  These  leagues  are  composed  of  high  school  teams 
from  the  suburbs  of  the  City  of  Cleveland. 

The  station  also  will  broadcast  a  considerable  volume  of 
news  about  all  sports,  including  golf,  bowling,  tennis,  hunt¬ 
ing,  fishing,  hiking  and  boating.  The  station  will  broadcast 
programs  and  announcements  on  behalf  of  the  corn- 
2081  munity’s  parks  and  recreation  divisions,  with  partic¬ 
ular  emphasis  on  programs  from  the  recreation  de¬ 
partments  of  the  various  school  systems  in  the  community. 

Other  Programs 

A  program  of  Lake  Erie  news  will  be  broadcast  on  the 
station  Thursdays  at  8:30  P.M.  In  general,  the  news  for 
this  program  will  be  provided  by  the  station’s  News  De¬ 
partment  and  the  local  news  report  of  The  Cleveland  Press. 
In  addition,  definite  arrangements  have  been  made  for  a 
supply  of  Lake  Erie  news  to  be  provided  by  Mr.  Gerald  S. 
Wellman,  Vice  President  in  Charge  of  Public  Relations  of 
the  Lake  Carriers  Association,  905  Rockefeller  Building, 
Cleveland,  Ohio,  and  Mr.  Mike  Vargo,  General  Organizer 
of  the  Great  Lakes  Division  of  the  National  Maritime  Union, 
C.I.O.  From  time  to  time  controversies  arise  between  the 
lake  carriers  and  their  employees.  In  order  to  present  news 
emanating  from  both  sides  of  any  such  controversy  the  sta¬ 
tion  has  made  the  arrangements  above  referred  to.  In  ad¬ 
dition  to  presenting  news  of  all  sides  of  any  controversy 
involving  lake  traffic,  the  station  will  set  aside  time  on  an 
equal  basis  to  such  organizations  as  the  Lake  Carriers 
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Association  and  the  National  Maritime  Union  of  the  C.I.O. 

The  station  proposes  to  broadcast  a  program  of  news  of 
current  motion  pictures.  This  program  will  be  provided  by 
the  Cleveland  Cinema  Club  through  an  arrangement  made 
in  discussions  with  Mrs.  W.  R.  Thomas,  President;  Mrs. 
Ethel  Conrad,  Past  President,  and  Mrs.  V.  S.  Leanza,  Radio 
Chairman  of  the  Club.  The  Cinema  Club  will  review 
2082  current  films  in  order  to  tell  the  station’s  listeners 
which  films  may  be  unfit  for  children,  which  films  are 
believed  satisfactory  only  for  an  adult  audience,  and  will 
present  its  views  generally  concerning  the  attractiveness  of 
current  film  offerings  in  Cleveland.  In  view  of  the  fact  that 
this  program  may  create  controversy,  the  station  proposes 
to  offer  free  time  to  persons  who  may  wish  to  express  dis¬ 
agreement  with  the  views  of  the  Cleveland  Cinema  Club. 

The  station  has  arranged  to  broadcast  programs  and 
announcements  relating  to  public  safety.  The  programs 
will  be  made  available  to  the  station  through  an  arrange¬ 
ment  with  Michael  Stefani,  Business  Manager,  Cleveland 
Safety  Council,  and  through  the  Police  Departments  of  the 
various  sub-divisions  of  Government  in  Greater  Cleveland. 

One  of  the  news  reporters  engaged  by  the  station  will 
work  exclusively  in  providing  news  daily  concerning  the 
activities  of  the  101  agencies  which  are  supported  in  whole 
or  in  part  by  the  Cleveland  Community  Fund.  This  reporter 
will  work  for  the  station  on  a  part-time  basis  and  his 
assignments  will  be  limited  to  the  objective  of  providing 
the  station  with  a  constant  flow  of  news  concerning  the 
day-to-day  activities  of  the  agencies  referred  to.  Many  of 
the  Community  Fund  agencies  receive  publicity  only  during 
the  two  or  three  week  period  of  the  annual  Community 
Fund  Drive  for  gifts.  Scripps-Howard  believes  that  pub¬ 
licity  for  these  agencies  should  be  broadcast  52  weeks  of 
the  year  so  that  the  public  may  be  advised  concerning  the 
variety  of  public  service  performed  by  the  agencies.  The 
plan  is  to  insert  news  of  the  activities  of  these  organizations 
in  regularly  scheduled  and  general  newscasts  in  order  that 
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publicity  for  the  agencies  may  attract  the  largest  possible 
audience. 

2083  The  station  will  broadcast  a  series  of  programs 
dealing  with  science  and  intended  for  the  education 

both  of  adults  and  students  of  high  school  age  and  above. 
The  series  has  been  discussed  with  and  approved  by  Dr.  T. 
Keith  Glennan,  President,  Case  Institute  of  Technology, 
Cleveland.  Dr.  Glennan  has  agreed  to  provide  all  the  facili¬ 
ties  of  Case  Institute,  including  personnel.  Specific  plans  for 
the  program  are  to  be  worked  out  during  the  week  of  October 
27  between  Dr.  Glennan,  the  station  management  and  Mr. 
David  Dietz,  Science  Editor  of  the  Scripps-Howard  news¬ 
papers.  Mr.  Dietz  resides  in  Cleveland  where  he  functions 
as  Science  Editor  of  The  Cleveland  Press.  He  has  devoted 
his  adult  life  exclusively  to  the  task  of  popularizing  science 
in  language  understood  by  school  children  and  adults  and 
he  has  prepared  and  delivered  many  radio  broadcasts  on 
the  same  subject. 

The  station  will  make  time  available  for  the  series  during 
choice  listening  hours  and  will  broadcast  transcriptions  of 
all  the  programs  during  the  school  hours  over  its  FM  facili¬ 
ties  so  that  schools  in  the  area  may  tune  in  the  programs 
as  a  part  of  regular  classroom  exercises.  The  station  also 
will  offer  the  transcriptions  to  FM  Station  WBOE,  operated 
by  the  Cleveland  Board  of  Education  for  such  additional 
use  as  may  be  indicated. 

An  arrangement  has  been  made  with  Mr.  Joseph  Hostet¬ 
ler,  President  of  the  Cleveland  Bar  Association,  and  with 
Mr.  Raymond  Metzner,  President  of  the  Cuyahoga  Bar 
Association,  whereby  these  organizations  will  produce  the 
program  titled  “Halls  of  Justice”  at  6:30  P.M.  on  Fri¬ 
days. 

2084  The  station  has  made  an  arrangement  for  pro¬ 
grams  to  be  provided  by  the  Ohio  Forestry  Associ¬ 
ation  through  Mr.  John  H.  Byrne.  Mr.  Byrne  is  Chairman 
of  a  forestry  committee  composed  of  more  than  100  out¬ 
standing  Ohio  citizens,  including  Mr.  Russell  Firestone  of 
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Akron,  judge  Florence  Allen  of  Cincinnati,  Louis  Bromfield, 
the  author,  who  resides  at  Lucas,  Ohio,  Mr.  Joseph  Gorman, 
President  of  the  Board  of  Commissioners  of  Cuyahoga 
County,  and  many  others.  The  programs  to  be  provided 
by  Mr.  Byrne  will  illustrate  to  the  public  the  importance  of 
understanding  and  action  in  the  conservation  of  all  our 
natural  resources.  Mr.  Byrne ’s  committee  is  beginning  a 
very  extensive  overall  study  of  soil,  water,  forests  and  wild 
life  in  the  State  of  Ohio,  and  the  results  of  this  study  will 
be  made  available  for  broadcasting  on  the  programs  refer¬ 
red  to. 

The  Scripps-Howard  station  will  broadcast  programs  to 
be  provided  by  Fenn  College  and  through  an  arrangement 
made^  with  the  President  of  the  College,  Mr.  C.  V.  Thomas, 
and  Mr.  Wayman  Thomason,  Public  Relations  Director 
of  the  College.  The  program  will  be  a  radio  presentation 
of  a  “Good  Citizenship’ ’  promotion  now  being  conducted 
among  high  school  students  of  Greater  Cleveland.  On  the 
programs  the  College  will  offer  prizes  to  high  school  stu¬ 
dents  for  outstanding  civic  achievement.  Fenn  College  is 
a  large  landmark  adjacent  to  downtown  Cleveland,  occupy¬ 
ing  a  building  of  approximately  20  stories  in  height.  The 
College  has  an  enrollment  of  approximately  5,000  students. 
Officials  of  the  College  also  have  agreed  to  provide  adult 
1  education  programs  in  the  series  to  be  provided 
2085  jointly  by  Cleveland  Parent-Teachers  Association, 

'  Cleveland  School  Board  and  Cleveland  College. 

From  time  to  time  the  station  will  broadcast  programs 
and  news  concerning  the  Young  Men’s  Christian  Associa¬ 
tion.  Arrangements  for  such  programs  have  been  made 
with  Mr.  C.  V.  Thomas,  General  Secretary  of  the  YMCA 
and  with  Mr.  Wayman  Thomason,  Public  Relations  Director 
of  the  YMCA. 

The  station  has  obtained  an  understanding  with  Mr. 
Harry  Barron,  Executive  Director  of  the  Jewish  Community 
Council,  whereby  the  station  will  present  programs 'in  the 
interest  of  promoting  friendship  and  understanding  between 
various  racial  groups. 
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The  Scripps-Howard  station  approached  Mr.  Barron  with 
the  view  to  offering  its  facilities  to  the  Jewish  Community 
Council  which  is  composed  of  160  Jewish  organizations. 
Mr.  Barron  expressed  a  great  interest  in  providing  pro¬ 
grams  having  for  their  objective  the  promotion  of  better 
racial  understanding  and  such  programs  will  be  broadcast. 

The  Scripps-Howard  station  will  spearhead  a  campaign 
to  reactivate  in  the  Cleveland  area  the  World  War  II  victory 
garden  campaign.  The  objective  of  the  station  is  to  inspire 
the  local  production  of  foodstuffs  in  the  light  of  the  world 
shortage  and  of  the  domestic  food  price  situation.  The 
activities  of  the  station  in  this,  respect  will  begin  during 
1947  through  the  Scripps-Howard  television  and  FM  sta¬ 
tions  in  Cleveland  and  will  become  perhaps  the  most  im¬ 
portant  single  program  activity  of  the  AM  station.  Mr. 
Robert  Brydon,  Mentor,  Ohio,  was  Victory  Garden  Chair¬ 
man  in  Cleveland  during  World  War  II.  Under  his  super¬ 
vision  during  the  war  soil  in  the  Cleveland  area  was  tested 
with  a  view  to  determining  what  types  of  vegetables 
2086  best  could  be  grown  in  various  sections  of  the  com¬ 
munity;  the  Cleveland  Garden  Center  set  up  seven 
community-wide  centers  where  advice  on  food  production 
was  made  available.  The  victory  garden  work  was  per¬ 
formed  under  the  direction  of  the  Cuyahoga  County  Civilian 
Defense  Committee. 

Mr.  Brydon  has  agreed  to  head-up  the  activities  of  the 
Scripps-Howard  stations  in  reactivating  the  victory  garden 
plan.  Mr.  Brydon  has  agreed  to  arrange  with  Mr.  Arnold 
Davis  of  the  Cleveland  Garden  Center  for  a  resumption  of 
the  Center’s  victory  garden  activities. 

Scripps-Howard  has  arranged  for  the  active  participa¬ 
tion  in  this  campaign  of  14  Department  of  Agriculture 
County  Agents  and  their  offices  located  in  Northeastern 
Ohio. 

The  Mayors  of  all  the  cities  and  towns  in  the  Greater 
Cleveland  area  will  be  convened  by  Scripps-Howard  at  a 
meeting  to  be  held  in  Cleveland  early  in  November  for  the 
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purpose  of  explaining  the  plan  and  enlisting  their  coopera¬ 
tion.  Similar  meetings  of  church,  school  and  club  leaders 
will  be  held  in  November  also  for  the  same  purpose. 

The  plan  will  be  announced  to  the  general  public  over  the 
television  and  FM  facilities  of  Scripps-Howard  in  Cleveland 
and  in  newspaper  advertisements  which  Scripps-Howard 
Radio  will  prepare  and  pay  for.  Scripps-How^ard  has  dis¬ 
cussed  its  plans  with  the  famous  author  Mr.  Louis  Brom¬ 
field,  who  lives  on  a  farm  in  Ohio  and  who  now  writes  about 
gardening,  farming  and  food,  for  various  publications.  Mr. 
Bromfield  was  asked  to  assist  the  Scripps-Howard  station 
in  this  food-garden  campaign.  Mr.  Bromfield  stated  he  is 
shortly  going  to  Africa  on  a  mission  for  the  United  States 
Government  and  that  upon  his  return  next  year  he  •will  be 
available  to  Scripps-Howard  for  further  discussions. 

2087  The  Scripps-Howrard  television  station  WEWS 
will  televise  educational  programs  in  food  raising 

direct  from  a  large  diversified  garden,  showing  all  steps 
beginning  with  the  preparation  of  soil  and  showing  the 
different  types  of  care  required  for  all  types  of  vegetables. 

Viewing  posts  will  be  established  in  all  the  communities 
in  Greater  Cleveland  for  the  benefit  of  the  interested 
public. 

2088  Scripps-Howard  Exhibit  No.  37. 

ILLUSTRATIVE  LIST  OF  PERSONS  IN  GREATER 
CLEVELAND  WITH  WHOM  SCRIPPS-HOWARD 
RADIO,  INC.’S  PLANS  FOR  RADIO  SERVICE  TO 
THE  CLEVELAND  COMMUNITY  HAVE  BEEN 
DISCUSSED. 

Mrs.  Harry  Smoyer,  3369  Hollister  Rd.,  Cleveland  Heights 
18,  Ohio,  Cleveland  Council  of  Church  Women. 

Norma  F.  Wulff,  Pres.  Cleveland  Board  of  Education- 
Board  of  Appeals — office  Old  Arcade — MA  7282. 
Henry  Sayles  Francis,  Assistant  Director  Cleveland  Art 
Museum. 

Mrs.  Harry  E.  Wells,  15406  Femway  Ave.,  N.W.,  Cleveland 
11,  Ohio,  Pres.  Lakewood  Woman’s  Club. 
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Mrs.  Chas.  N.  Jenkins,  West  Tech.  High  School  Faculty 
Wives’  Club,  3581  Warren  Road,  Cleveland,  Ohio. 

Barkley  Leatham,  Western  Reserve  Players. 

Mrs.  J.  Preston  Irwin,  Ohio  Chairman,  Women’s  Action 
Committee  for  Lasting  Peace,  18681  River  Cliff  Dr., 
Cleveland,  Ohio. 

Carl  E.  Stahley,  Publicity  &  Public  Relations,  Chamber  of 
Commerce. 

Margaret  M.  Butler  (Mrs.  Clyde  H.),  1063  Rosalie  Avenue, 
Lakewood  7,  Ohio,  Pres.  Radio  Council  of  Greater 
Cleveland. 

Ruth  S.  Jett,  Radio  Chairman  of  Business  &  Professional 
Women’s  Club  of  Cleveland,  2597  Idlewood  Road, 
Cleveland  Heights  18,  Ohio,  Advertising  Accountant- 
Executive  of  Beaumont  &  Hohman,  Inc.  (in  process  of 
changing). 

Charles  D.  Dawe,  Leader,  Orpheus  Choir. 

Mrs.  W.  N.  Hatt,  Euclid  Community  Club — KE  6465,  1860 
Idlehurst  Rd.,  Cleveland  Heights,  Ohio. 

Erma  L.  Oehler,  11825  Lake,  Cleveland,  Ohio,  Women’s 
Advertising  Club  of  Cleveland. 

John  Greve,  Pres.,  Engineering  Society. 

Mrs.  J.  Allan  Weber,  3642  Sutherland  Rd.,  Shaker  Heights 
22,  Ohio.  SK  1388.  Pres.  Heights  Women’s  Club. 

2089  Mrs.  L.  R.  Englander,  3626  Townley  Rd.,  Shaker 
Heights,  Ohio.  LO  2526 — Council  of  Jewish  Women. 

Mrs.  George  Hays,  Chairman  Program  Committee,  Mt. 
Sinai  Hospital. 

Louis  Miller,  Rep.,  Euclid  Peoples  Forum. 

Mrs.  T.  J.  McMahon,  Pres.  Federation  of  Catholic  Woman’s 
Club. 

Hon.  Harry  L.  Eastman,  Judge,  Juvenile  Court. 

Mrs.  C.  Culp,  Pres.  North  Olmsted  Club. 

Mrs.  Mildred  A.  Jones,  Cuyahoga  Chapter  American  Gold 
Star  Mothers,  Inc.,  10810-G  Mt.  Carmel  Rd.,  Cleveland 
4,  Ohio. 

Mrs.  Wilton  Spiegle,  1378  E.  105th.  Blue  Star  Mothers  of 
America.  Heights  Chapter  CE-4219. 
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Wm.  R.  Van  Aken,  Mayor  of  Shaker  Heights. 

Mrs.  Ralph  S.  Pettit,  Clifton  Park  Lagoon,  Lakewood,  Ohio. 
LA  2767. 

Florence  Price  (Mrs.  J.  R.),  21527  Kinwood  Ave.,  Rocky 
River.  Pres.  Beach  Cliff  Womens  Club. 

Roland  E.  Reichert,  Mayor  of  Parma. 

Mrs.  S.  M.  Coryell,  2401  Coventry  Rd.,  ER  1323,  American 
Jewish  Congress  Women’s  Division. 

Dina  Rees  Evans,  3441  Washington  Blvd.,  Director,  Cain 
Park  Theatre,  HE  4351 — Heights  High  SchooL 

Mrs.  Thomas  A.  Williams,  25029  Lakeview  Drive,  Bay  Vil¬ 
lage,  Ohio,  Bay  Village  Women’s  Club,  WEstlake  1008. 

Clarence  S.  Metcalf,  Director,  Public  Library. 

Mrs.  William  Roger  Thomas,  Pres.  Cleveland  Cinema  Club. 

Russell  Kriss,  Pres.  Possibilities  Unlimited. 

Mrs.  C.  D.  Spender,  Pres.  East  Cleveland  Woman’s  Club. 

Mrs.  V.  D.  Cahill,  Yugoslav-Slovene  Club,  Cleveland  Chap¬ 
ter,  Composers  &  Authors  of  America,  Women’s  Aux. 
of  Nat’l.  Assoc.  Cost  Accountants — FA  4656. 

2090  Rev.  John  Bruere,  Pastor,  Calvary  Presbyterian 
Church. 

Rev.  Clifton  E.  Moore,  Pres.  Ministerial  Association. 

Mrs.  O.  C.  Wittich,  Pres.  Brooklyn  Village  P.T.A. 

Mrs.  Edward  J.  Kenealy,  Cuyahoga  County  Council  of  the 
League  of  Women  Voters,  515  Society  for  Savings — 
CH  0153. 

Hon.  Lee  E.  Skeel,  Head  of  Safety  Council. 

Eleanor  Prech  (Miss),  Women’s  Page  Editor,  The  Cleve¬ 
land  Press,  CH  1111,  Line  251  (10  years  Asst.  Nationali¬ 
ties  Editor  of  Press). 

Mrs.  Leo  Oilikowski,  15611  Stockbridge  Drive,  Cleveland  20, 
Ohio,  American  Polish  Women’s  Club.  President, 
WA8464. 

Mrs.  Wm.  C.  Domino,  1068  Greyton  Rd.,  Cleveland  Heights, 
12,  Ohio,  Pres.  Cleveland  Ola  Podrida  Club,  The  Coterie 
1  Club,  Huron  Rd.  Homopathic  League,  PO  3483. 

Wm.  O.  Walker,  Editor  Call  Post.  Chairman  Urban  League. 

Robert  M.  Kimmel,  Vice  President  Kiwanians. 
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i  Mrs.  Eugene  McCarthy,  13820  Famwood  Ave.,  East  Cleve¬ 
land  12,  Ohio,  Past  Pres.  Diocesan  Council-Nat’l.  Coun- 
i  cil  of  Catholic  Women.  Past  Member  Nat’l.  Board, 

Nat’l.  Council  of  Catholic  Women,  also  Nat’l.  Director 
Public  Relations,  Catholic  Daughters  of  America  and 
i  Publicity  Director  of  Diocesan  Catholic  charities. 

Romma  Woodham  Jelliffe,  Karamu  House,  HE  7798,  2239 
East  38th.  RA  7454,  2364  East  90th.  Cleveland,  Ohio. 

Dwight  E.  McLean,  Pres.  Junior  Chamber  of  Commerce, 
i  Mrs.  Herbert  E.  Naatz,  11440  Edgewater  Drive,  BO  3434, 
Pres.  Nat’l.  Aeronautic  Assn.  Cleveland  Women’s 
i  Chapter,  Pres.  County  Nursing  Home  Auxiliary,  Chair¬ 

man  International  Relations  Dept,  of  Federation  of 

Women’s  Clubs. 

1  2091  Mrs.  G.  Goodbold,  A.A.U.W.  Civic  Club,  Past  Pres. 

Radio  Council  of  Greater  Cleveland, 
i  Russell  Jelliffe,  Head  of  Karamu  House, 
i  Mrs.  Charles  R.  Woods,  Pres.  Rocky  River  Women’s  Club, 
1130  Homeland  Drive,  Rocky  River,  Ohio. 

Judge  Joseph  Silbert,  Judge,  Municipal  Court. 

Mrs.  W.  C.  Davis,  Pres.  Cleveland  Serosis,  2nd  V.  P.  Feder- 
!  ation — 9105  Elsmere  Drive,  Parma  9,  Ohio, 

i  Mrs.  W.  S.  Smith,  Pres.  S.  Lakewood  Woman’s  Club, 
i  Mrs.  F.  W.  Reindil,  Pres.  East  Side  Children’s  Aid. 

Mrs.  L.  B.  Seltzer,  Pres.  Cleveland  Federation  of  Women’s 
Clubs. 

Gordon  Klein,  Director,  Lakewood  Little  Theatre. 


2113  Scripps-Howard  Exhibit  No.  42. 

ESTIMATED  INCOME  AND  EXPENSES 
SCRIPPS-HOWARD  RADIO,  INC. 
CLEVELAND,  OHIO 

Estimated  Revenue 

•  **••*••*• 

Estimated  Expenses 
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2114 

IV.  News  department  staff,  including  one 
news  manager;  one  executive  assist¬ 
ant;  six  reporter-newsreel  camera¬ 
men;  four  part-time  and  special  as¬ 
signment  reporters;  one  photographic 
laboratory  employee,  plus  allocation  of 
$150  per  week  for  suburban  reporter- 

cameramen  1,180.00  (13)  760.00  (10) 

(includes 
$100  for 
suburban 
men) 

•  ••••••••• 


2118  Scripps-Howard  Exhibit  No.  43. 

RADIO  STATIONS,  NEWSPAPERS,  MAGAZINES, 
MOTION  PICTURE  THEATRES  AND  LIBRARIES 
IN  THE  CLEVELAND  AREA. 


I.  Radio  Stations 


Sources:  '  Federal  Communications  Commission  Records :1947 
Broadcasting  Yearbook  :1947 

1.  Cleveland  AM 


Existing  Stations  and  Grantees 


Station 

Licensee 

Freq. 

Facilities 

Network 

WJW 

WJW,  Inc. 

850 

5  KW  U  (DA-1) 

ABC 

WTAM 

National  Broadcasting  Co.,  Inc. 

1100 

50  KWU 

NBC 

WGAR 

WGAR  Broadcasting  Co. 

1220 

50  KWU  (DA-1) 

CBS 

WHK 

United  Broadcasting  Co. 

1420 

5  KWU  (DA-N) 

MBS 

WJMO 

W.  J.  Marshall 

1540 

1  KW  D 

— 

Akron 

WADC 

Allen  T.  Simmons 

1350 

5  KWU 

CBS 

Detroit 

WJR 

WJR,  The  Goodwill  Station,  Inc. 

760 

50  KWU 

CBS 

Windsor,  Ontario 

CKLW 

Western  Ontario  B/Cg.  Co.,  Ltd. 

800 

5  KWU 

CBS 

Grantee  Cleveland  Heights 

WSRS  (CP)  Samuel  R.  Sague  1490  250  W  U 


Applications  Pending  Cleveland 

New  Heights  Broadcasting  Co.  710 

WJW  WJW,  Inc.  850 

New  The  Civic  Broadcasters,  Inc.  1260 

New  Western  Reserve  B/Cg.  Co.  1260 

New  Scripps-Howard  Radio,  Inc.  1300 

New  Cleveland  Broadcasting  Inc.  1300 

Applications  Pending  Elyria 

(Prop. 

Dec.)  Elyria-Lorain  B/Cg.  Co.  930 


250  D 

10  KW-LS  5  KW  (DA-N) 
5  KW  U  (DA) 

5  KW  U (DA) 

5  KW  U  (DA-1) 

5  KW  U  (DA-1) 


1  KWU  (DA) 
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2128  VL  Recapitulation 

1. 

Radio  Frequencies : 

AM 

FM 

TV  Total 

Granted  9 

10 

2  21 

Applications  4 

1 

2  7 

Total  13 

11 

4  28 

2. 

Newspapers : 

No. 

Circulation 

English  Language 

48 

1,705,570  + 

Foreign  Language 

34 

387,908  + 

Total 

82 

2,093,478  + 

3. 

Magazines : 

No. 

Circulation 

Local 

61 

1,600,911  + 

Out-of-Town 

15 

369,527 

76 

1,970,438  + 

4. 

Motion  Picture  Theatres : 

No. 

Seats 

Theatres 

129 

132,791  + 

5. 

Libraries : 

Borrowers  Circulation 
414,608  8,936,887 
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2266  Scripps-Howard  Exhibit  No.  51. 

DEPARTMENT  HEADS  AND  REPORTORIAL  SPE¬ 
CIALISTS  OF  THE  CLEVELAND  PRESS. 


Tom  Boardman,  labor  editor 

Bertha  Wellman,  industrial  reporter 

Louis  Clifford,  city  editor 

Frank  Stewart,  religion  editor 

Noel  Wical,  schools  reporter 

Franklin  Lewis,  sports  editor 

Eleanor  Prech,  women’s  editor 

Jane  Olds,  women’s  club  editor 

Mary  Nolan,  foods  editor 

Elizabeth  Luft,  fashion  &  interior  decorating 

Dorothy  Partridge,  teen-age  reporter 

George  Davis,  Cleveland  lore  writer 

Ed  Clarke,  travel  editor 

Henry  Pree,  landscape  and  garden  editor 

Emerson  Price,  books  editor 

Charles  Tracy,  aviation  editor 

Dan  Williams,  marine  editor  &  railroad  writer 

Omar  Ranney,  theater  editor 

Robert  Seltzer,  financial  editor 

Robert  Kirkpatrick,  state  editor 

2267 

David  Dietz,  science  editor 
Jack  Hume,  automobile  editor 
Maxwell  Riddle,  dog  editor 

Richard  Maher,  political  editor 
Helen  Allyn  Macdonald,  child  care  editor 


William  Barrett,  traffic  &  transportation  editor 
John  Robbins,  veterans  editor 
John  Love,  business  columnist 
Arthur  Loesser,  music  critic 
Norman  Shaw,  managing  editor 
Margaret  Johnson,  World  Friends  Club 
Frederic  Sterbenz,  international  affairs  editor 
Charles  Schneider,  public  service  editor 
Elizabeth  Newell,  society  editor 
Theodore  Andrica,  nationalities  editor 
Walter  Lerch,  hospitals  reporter 
Stanley  Anderson,  radio  columnist 
Richard  Preston,  telegraph  editor 
Harding  Christ,  picture  editor 
James  Herron,  chief  artist 
James  Chandler,  real  estate  editor 
Morris  Ackerman,  outdoors  editor 
2268 

Walter  Kneal,  chief  photographer 
Richard  Peters,  assistant  city  editor 
Ray  DeCrane,  assistant  city  editor 
Lawrence  Schreiber,  chief  librarian 
Elizabeth  Wenstrom,  heart  &  home  columnist 
Milton  Widder,  magazine  page  editor 


Years 

Years  in 

On  Press 

Cleveland 

8 

8 

6 

life 

19 

30 

21 

21 

5 

12 

16 

18 

10 

life 

2 

2 

3 

life 

3 

3 

2 

life 

39 

life 

17 

25 

8 

25 

4 

5 

8 

8 

15 

25 

19 

40 

25  • 

life 

9 

9 

32 

life 

6 

life 

10  (Ravenna, 

Ohio) 

life 

19 

34 

19  (except 

last  2  yrs. 

Chardon,  0.) 

life 

6 

27 

2 

life 

16 

32 

10 

21 

20 

43 

10 

39 

25 

25 

13 

13 

5 

life 

21 

21 

5 

32 

6 

12 

5 

5 

18 

18 

21 

life 

13 

34 

16 

45 

9 

24 

11 

life 

15 

life 

21 

life 

21 

21 

21 

33 
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2269  Scripps-Howard  Exhibit  No.  52. 
ILLUSTRATIVE  LIST  OF  THE  CLEVELAND  PRESS’ 

PUBLIC  SERVICES. 

World  Friends  Club 
Cradle  Roll 

Monthly  Baby  Bulletins 

Mothercraft  Clinic 

Golden  Wedding  Parties 

Old  People’s  Hobby  and  Handicraft  Show 

Christmas  Fund  Show 

Spelling  Contest 

Showagon 

Travelling  Zoo 

Sewing  Contest 

Marbles  Tournament 

Garden  Tour  Week 

Learn  to  Swim  Program 

Travel  Bureau 

Junior  Aviators 

Industrial  Promotion  Program 

Rent  Bureau 

i  Food  Conservation  Program 

Distribution  of  Booklets 
The  Pressette 
Panorama 

i  Nationalities  Editors  European  Trips 

2270  Scripps-Howard  Exhibit  No.  53. 
ILLUSTRATIVE  LIST  OF  THE  CLEVELAND  PRESS’ 

i  WARTIME  PUBLIC  SERVICES. 

i  War  Savings  Stamps  Campaign 

War  Service  Center 

Fuel  Saving  and  Share-the-Ride  Program 

Press  War  Zone  Department 

1 1  Heroes  All  ’  ’  Feature 

Victory  Garden  Program 

Honor  Roll  Book  .  ...  - 
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Selective  Service  Bureau 

Ration  Bureau 

4 1  Blessed  Event  ’ ’  Program 

Flower  Delivery  Service 

4  4  Home  Front  ’  ’  Edition 

Heroes  ’  Homecoming  Fund 

“Your  Boy  in  the  Army”  Motion  Picture 

“Here ’s  your  Hometown ’ ’  Motion  Picture 

Memorial  Fountain  Fund 

22  f  1  Scripps-Howard  Exhibit  No.  54. 

CIVIC  OR  COMMUNITY  ORGANIZATIONS  OF 
WHICH  LOUIS  B.  SELTZER,  EDITOR  OF  THE 
1  CLEVELAND  PRESS,  IS  AN  OFFICER  OR 
MEMBER. 

President,  Cleveland  Convention  and  Visitors  Bureau. 

Vice  President,  Cleveland  Council  of  Boy  Scouts. 

Vice  President,  Cleveland  Rotary  Club. 

Vice  President,  Cleveland  Advertising  Club. 

Trustee,  Cleveland  Chapter,  American  Red  Cross. 

Trustee,  Regional  Planning  Association. 

Trustee,  Industrial  Development  Council. 

Trustee,  The  Urban  League. 

Trustee,  Charity  Hospital. 

Director,  Conservation  Council. 

Chairman,  Committees  of  Cleveland  Welfare  Federation. 

Member,  Advisory  Committee,  Cleveland  Academy  of 
Medicine. 

Member,  Cleveland  City  Club  (formerly  Vice  President). 

Member,  Cleveland  Chamber  of  Commerce. 

Member,  Cleveland  Kiwanis  Club. 

Member,  Cleveland  Exchange  Club. 

Member,  Cleveland  Optimist  Club. 

Member,  Cleveland  Lions  Club. 

Member,  Union  Club  of  Cleveland. 

Member,  Mid-day  Club  of  Cleveland. 

Member,  Cleveland  Athletic  Club. 
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Member,  Hermit  Club. 

Member,  Business  and  Professional  Men’s  Club. 
Member,  Cosmopolitan  League. 

2272 

Member,  All-Nations  Association. 

Member,  Broadway-East  55th  Street  Merchants 
Association. 

Member,  Glenville  Community  Center. 

Member,  East  93rd  Street-Miles  Civic  Improvement 
Association. 


Cleveland  Exhibit  No.  27. 

2371  DATA  RESPECTING  SHAREHOLDERS,  DIRECTORS 
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2403  Cleveland  Exhibit  No.  44. 

BALANCE  SHEET  CLEVELAND  BROADCASTING 
INCORPORATED  AS  AT  SEPTEMBER  30,  1947. 

Assets 

Cash  in  banks  $  83,128.31 

Land  (Transmitter  Site)  11,500.00 

Deferred  charges : 

Prepaid,  equipment  $  6,198.61 

Other  deferred  charges  (Notel)  24,293.08 


30,491.69 


Total  $125,120.00 

Liabilities 

Capital  stock  $125,000.00 

Paid  in  surplus  120.00 


$125,120.00 

Note  1.  Includes  organization,  legal,  engineering  and 
other  development  expense  incurred  in  the  preparation  and 
presentation  of  the  Company’s  applications  for  broadcast 
station  construction  permits  and  in  acquisition  of  transmit¬ 
ter  sites,  in  1941, 1945-1947. 

#**#••••*• 
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Cleveland  Exhibit  No.  54. 

ESTIMATED  INITIAL  COSTS  OF  INSTALLATION. 

AM  FM 

(1)  Transmitter  proper, 

including  tubes.  $26,335.00  $12,300.00 

(2)  Antenna  system,  including  an¬ 

tenna,  ground  system,  cou¬ 
pling  equipment,  and  trans¬ 
mission  line.  64,785.00  13,698.00 

( 3 )  Frequency  and  modulation 

monitors.  910.00  1,000.00 

(4)  Studio,  technical  equipment, 

microphones,  transmission 
equipment,  etc.  7,491.00 

(5)  Acquiring  land  13,000.00 

(6)  Acquiring  or  constructing 

buildings.  40,200.00 

(7)  Other  items ;  studio  construc¬ 

tion  and  installation  31,000.00 

$183,721.00  $26,998.00 
26,998.00 

TOTAL  $210,719.00 

ESTIMATES  OF  WEEKLY  REVENUE  AND  WEEKLY 

COST  OF  OPERATION  AM  STATION. 

(At  end  of  three  months) 

Estimated  weekly  revenue  $8,505.00 

Estimated  weekly  cost  of  operation  7,615.00 
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Cleveland  Exhibit  No.  55. 


DETAIL  OF  ESTIMATES  OF  WEEKLY  REVENUE 
AND  WEEKLY  EXPENSE  OF  AM  OPERATION. 
Anticipated  Revenue — End  Of  Three  Months  AM 


1  Night-time  hour 

$  240.00 

4  Day-time  hours 

480.00 

10  Night-time  spots 

300.00 

40  Day-time  spots 

600.00 

$1,620.00 

7  Days  estimated  income 

$11,340.00 

Less  25%  sales  &  quantity  discount 

2,835.00 

$  8,505.00 

Anticipated  Weekly  Expenses 

End  of  Three  Months  AM 

Payroll 

$  6,000.00 

Library  services 

50.00 

Licenses 

50.00 

News  Service 

100.00 

Studio  Rental 

200.00 

Power  &  Light 

225.00 

Retaining  Fees 

200.00 

Telephone  &  Telegraph 

50.00 

Transmitter  Lines 

50.00 

Postage,  office  supplies 

25.00 

Travel,  entertainment 

100.00 

Recording  discs 

20.00 

Trade  publications 

5.00 

Depreciation 

340.00 

Real  estate,  payroll  taxes,  etc. 

200.00 

$  7,615.00 

Estimated  weekly  income 

$  8,505.00 

(End  of  3  months  AM) 

Anticipated  weekly  costs 

7,615.00 

(End  of  3  months  AM) 

Net 

$  890.00 
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Cleveland  Exhibit  No.  56. 

DETAIL  OF  ANTICIPATED  WEEKLY  EXPENSES 

Program  Department 
(Salaries) 


Director 

$ 

150.00 

3  Assistants  @  $100.00 

300.00 

Copy  Chief 

100.00 

3  Writers  @  $75.00 

225.00 

Traffic  Manager 

75.00 

Secretary 

50.00 

Chief  Announcer 

125.00 

7  Announcers  @  $75.00 

525.00 

Sports  Chief 

140.00 

2  Assistants  @  $90.00 

180.00 

2  Women  Performers  +  $75.00 

150.00 

2  Librarians  @  $50.00 

100.00 

$2 

!,120.00 

Office  Staff 

Office  Manager  &  Accountant 

$ 

100.00 

Cashier — Billing  Clerk 

70.00 

Stenographer 

45.00 

$ 

215.00 

3  Telephone  operators — Hostesses  @  $50.00 

150.00 

$ 

365.00 

Sales  Department 

Commercial  Manager 
4  Salesmen  @  $75.00 
Secretary 
Stenographer 


$  550.00 


$  150.00 
300.00 
50.00 
50.00 
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News  Department 


News  Editor 

$  125.00 

3  Assistants  @  $100.00 

300.00 

4  Reporters  @  $50.00 

200.00 

Secretary- 

50.00 

$  675.00 

2418 

Engineering  Department 

Chief 

$  140.00 

2  Assistants  @  $100.00 

140.00 

5  Engineers  @  $75.00 

375.00 

7  Operators  @  $75.00 

525.00 

$1,240.00 

Promotion  &  Publicity 

Director 

$  100.00 

Secretary- 

50.00 

$  150.00 

Music  Department 

Director 

$  100.00 

4  Musicians  @  $75.00 

300.00 

$  400.00 

Racapitulation 


Program 

$2,120.00 

Office 

365.00 

Sales 

550.00 

News 

675.00 

Engineering 

1,240.00 

Promotion 

150.00 

Musicians 

400.00 

$5,500.00 

Live  Talent  on  per  job  basis 

200.00 

Other  salaries 

300.00 

$6,000.00 

Cleveland  Exhibit  No.  57. 
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CLASS  A — 5:59  p.m.  to  10:31  p.m. 


1  time 

13  times 

26  times 

52  times 

104  times 

260  times 

Sixty  Minutes 

240.00 

228.00 

216.00 

204.00 

192.00 

180.00 

Thirty  Minutes 

144.00 

136.80 

129.60 

122.40 

115.20 

108.00 

Fifteen  Minutes 

96.00 

91.20 

86.40 

81.60 

76.80 

72.00 

Five  Minutes 

48.00 

45.60 

43.20 

40.80 

38.40 

36.00 

CLASS  B — 6:59  a.m. — 5:59  p. 

,m.  10:31 

p.m. — 11:31  p.m. 

1  time 

13  times 

26  times 

52  times 

104  times 

260  times 

Sixty  Minutes 

120.00 

114.00 

108.00 

112.00 

96.00 

90.00 

Thirty  Minutes 

72.00 

68.40 

64.80 

61.20 

57.60 

54.00 

Fifteen  Minutes 

48.00 

45.60 

43.20 

40.80 

38.40 

36.00 

Five  Minutes 

24.00 

22.80 

21.60 

20.40 

19.20 

18.00 

CLASS  C — 11:31  p.m. — 6:59  a.m. — 60% 

of  Class  B 

prices. 

ANNOUNCEMENTS 

Class  A — 30  words  (1  minute  if  available) 
Class  B — 30  words  (1  minute  if  available) 
Class  C — 60%  of  Class  B  rates. 


1  time  52  times 
30.00  28.50 

15.00  14.25 


104  times  260  times 
27.00  24.00 

13.50  12.00 


COMMISSIONS  AND  DISCOUNTS 

(a)  — Commission;  15%  to  advertising  agencies  recognized  by  station;  time  charge  only. 

(b)  — Cash  discount,  none. 

(c)  — Payment  dates:  Bills  payable  weekly  following  broadcast 

(d)  — Accounts  with  no  established  credit,  payable  in  advance. 

(e)  — Political  talks  payable  in  advance.  No  quantity  discounts. 

REGULATIONS 

,(a) — All  contracts  subject  to  station  approval  and  to  government  regulations. 

(b)  — Station  reserves  right  to  refuse  or  discontinue  any  advertising  for  reasons 

satisfactory  to  itself. 

(c)  — Rates  are  for  the  facilities  of  the  station  only  with  services  of  one  announcer  in 

studio. 

(d)  — All  proposels  subject  to  prior  sale.  This  rate  card  does  not  constitute  an  offer. 
<e) — No  contests  in  spot  announcements. 

(f)  — No  hard  liquor  advertising  accepted. 

(g)  — Maximum  contract:  one  year.  Subject  to  cancellation  if  program  does  not  start 

within  thirty  days. 

(h)  — All  talks,  speeches,  etc.  are  to  be  submitted  to  station  48  hours  before  broadcast, 

All  political  speakers  must  sign  waiver  form. 
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Proposed  Decision 

(Adopted  July  14, 1948) 

By  the  Commission  (Commissioners  Walker,  Webster  & 
Hennock  not  participating.) 

Preliminary  Statement 

1.  This  proceeding  involves  applications  by  Scripps- 
Howard  Radio,  Inc.  and  Cleveland  Broadcasting  Incorporat¬ 
ed,  each  requesting  a  permit  to  construct  a  new  standard 
AM  broadcast  station  at  Cleveland,  Ohio,  to  be  operated 
on  the  frequency  1300  kc.,  with  power  of  5  kw.,  unlimited 
time,  employing  a  directional  antenna  during  both  daytime 
and  nighttime  hours.  These  applications  were  designated 
for  a  consolidated  hearing,  which  was  held  on  January  14-16, 
1946.  A  proposed  decision  was  adopted  by  the  Commission 
on  September  4,  1946,  and  released  on  September  9,  1946, 
looking  to  a  grant  of  the  application  of  Cleveland  Broadcast¬ 
ing  Incorporated,  and  a  denial  of  the  application  of  Scripps- 
Howard  Radio,  Inc.  Exceptions  therto  were  filed  by 
Scripps-Howard  Radio,  Inc.  on  September  30,  1946.  Oral 
argument  was  held  on  these  exceptions  on  November  27, 
1946.  A  final  decision  was  adopted  by  the  Commission  on 
February  5, 1947  and  released  on  March  7, 1947  grant- 

2910  ing  the  application  of  Cleveland  Broadcasting  Incor¬ 
porated  and  denying  the  application  of  Scripps- 

Howard  Radio,  Inc.  On  March  26,  1947  Scripps-Howard 
Radio,  Inc.  filed  a  petition  for  rehearing  and  on  September 
5,  1947  the  Commission  issued  an  order  granting  this  peti¬ 
tion,  setting  aside  its  decision  of  February  5, 1947  and  desig¬ 
nating  both  applications  for  a  further  consolidated  hearing 
upon  issues  specified  in  the  said  order.  Thereafter,  a  further 
hearing  was  held  on  October  22-24  and  27-29,  1947.  Subse¬ 
quent  to  the  close  of  the  hearing  both  parties  filed  Proposed 
Findings  and  Conclusions. 
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i  FINDINGS  OF  FACT 

In  re  Cleveland,  Ohio. 

i  2.  In  1940  Cleveland,  Ohio,  had  a  population  of  878,336 
and  was  the  sixth  largest  city  in  the  United  States;  the 
Cleveland  metropolitan  district  had  a  population  of  1,214,- 
i  943;  and  Cuyahoga  County,  in  which  Cleveland  is  located, 
|  had  a  population  of  1,217,250  (1940  U.  S.  Census).  It  is 
estimated  that  approximately  65%  of  the  population  of  the 
i  Cleveland  area  consists  of  foreign-born  persons  or  the 
i  children  of  foreign-born  parents,  comprising  about  thirty 
‘ 1  nationality’ ’  groups,  and  that  more  than  100,000  Negroes 
live  in  this  area. 

3.  In  Cleveland  are  located  four  AM  broadcast  stations 
operating  unlimited  time,  two  with  power  of  50  kilowatts 
and  two  with  5  kilowatts ;  and  one  operating  daytime  only 
i  with  one  kilowatt.  Each  of  the  four  unlimited  time  stations 
i  is  affiliated  with  one  of  the  four  national  networks.  There  is 

!  also  a  new  station  (WSRS),  operating  with  power  of  250 

watts  unlimited  time,  at  Cleveland  Heights,  a  suburb  of 
!  Cleveland,  and  the  Commission  has  issued  a  permit  for  a 
new  station  (WEOL),  with  power  of  1  kilowatt  unlimited 
!  time  in  the  city  of  Elyria,  located  near  Cleveland.  In  addi¬ 
tion  to  the  applications  under  consideration,  two  applica¬ 
tions  are  now  pending  for  new  AM  broadcast  stations  in 
Cleveland  and  Station  WJW,  Cleveland,  has  on  file  an  appli- 
•  cation  for  authority  to  increase  operating  power  to  10  kilo¬ 
watt  during  daytime  hours.  The  Commission  has  issued  per- 
i  mits  authorizing  the  construction  of  seven  Class  B  FM 
stations  in  Cleveland,  one  Class  A  FM  station  in  Cleveland 
Heights  and  one  Class  B  FM  station  in  Elyria.  At  present 
there  are  pending  applications  for  an  additional  Class  B 
FM  station  in  Cleveland  and  for  a  Class  A  FM  station  in  the 
city  of  Lorain,  a  nearby  community.  The  Commission  has 
authorized  the  construction  of  three  television  stations  in 
Cleveland  and  applications  are  now  pending  for  five  addi- 
i  tional  television  stations  in  that  city. 
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4.  The  three  leading  English  language  daily  newspapers 
published  in  Cleveland  are  the  News,  with  a  circulation  of 
137,047 ;  the  Plain  Dealer,  with  an  average  daily  and  Sunday 
circulation  of  275,763  and  the  Press,  with  a  circulation  of 
269,859.  (The  Forest  City  Publishing  Company,  owner  and 
publisher  of  the  News  and  the  Plain  Dealer,  also  owns  the 
controlling  interest  in  the  United  Broadcasting  Company, 
licensee  of  Station  WHK,  Cleveland,  operating  on  1420  kc., 
5  kw.,  unlimited  time,  and  permittee  of  a  Class  B  FM  sta¬ 
tion  in  Cleveland.)  There  are  45  English  language  weekly 
newspapers  published  in  metropolitan  Cleveland.  The  com¬ 
bined  circulation  of  the  above  daily  and  weekly  English 

language  papers  exceed  1,000,000.  There  are  33  for- 
2911  eign  language  daily,  semi-weekly,  tri-weekly  and 

weekly  newspapers  in  Cleveland  with  a  combined  cir¬ 
culation  of  between  300,000  and  400,000.  There  are  45  Eng¬ 
lish  language  monthly  magazines  published  in  Cleveland, 
with  a  combined  circulation  in  excess  of  1,600,000  and  15 
leading  national  magazines  with  a  combined  circulation  in 
Cuyahoga  County  of  approximately  370,000.  There  are 
129  moving  picture  theatres  in  metropolitan  Cleveland 
with  a  total  seating  capacity  in  excess  of  130,000  and 
numerous  public  libraries  in  this  area  with  an  aggregate 
annual  circulation  of  8,936,887  volumes. 

lit  re  Scripps-Howard  Radio,  Inc.  (Docket  No.  6916) 

5.  The  application  corporation  has  been  engaged  in  the 
business  of  radio  broadcasting  for  over  twelve  years,  and 
is  the  owner  and  licensee  of  standard  broadcast  stations 
WCPO,  Cincinnati,  Ohio  and  WNOX,  Knoxville,  Tennessee. 
The  applicant  has  received  a  permit  to  construct  one  of  the 
seven  authorized  Class  B  FM  broadcast  stations  in  Cleve¬ 
land  and  has  also  been  authorized  to  construct  a  new  tele¬ 
vision  station  in  that  city.  In  addition,  the  applicant  has 
been  issued  construction  permits  for  new  FM  stations  in 
Indianapolis,  Indiana,  and  Knoxville,  Tennessee,  respec¬ 
tively;  it  has  received  a  conditional  grant  for  an  applica¬ 
tion  for  an  FM  station  in  Cincinnati ;  and  it  is  the  permittee 
for  a  television  station  in  that  city.  All  of  the  preferred  non- 
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voting  stock  of  the  applicant  corporation  is  owned  by  the 
Memphis  Publishing  Company,  owner  and  publisher  of  a 
daily  newspaper  in  Memphis,  Tennessee.  The  latter  com¬ 
pany  is  also  the  owner  and  licensee  of  standard  broadcast 
station  WMC,  Memphis,  and  permittee  for  new  FM  and 
television  stations  in  that  city.  All  of  the  common  voting 
stock  of  the  applicant  corporation  is  owned  by  the  E.  W. 
Scripps  Company,  infra,  an  Ohio  corporation,  with  its  prin¬ 
cipal  place  of  business  in  Cleveland,  which  also  owns  the 
controlling  stock  interest  in  the  Memphis  Publishing  Com¬ 
pany,  supra. 

6.  All  questions  of  policy  governing  the  applicant  corpo¬ 
ration  are  determined  either  by  its  board  of  (five)  directors, 
or  its  executive  committee,  consisting  of  three  individuals, 
all  of  whom  are  also  members  of  the  Board.  (The  executive 
committee  is  vested  with  all  of  the  powers  of  the  board  of 
directors,  except  to  amend  the  by-laws  of  the  corporation). 
The  officers  and  directors,  all  of  whom  are  citizens  of  the 
United  States,  are  as  follows:  Jack  R.  Howard,  President 
and  Director;  Karl  A.  Bickel,  Chairman  of  the  Board  of 
Directors;  M.  C.  Watters,  Vice  President  and  Director, 
James  C.  Hanrahan,  Vice  President  and  Director;  R.  B. 
Westergaard,  Vice  President  and  Director;  Paul  Patterson, 
Controller  and  General  Counsel ;  H.  E.  Neave,  Secretary  and 
Treasurer ;  and  J.  R.  Fawcett,  Assistant  Secretary  and  As¬ 
sistant  Treasurer ;  Messrs.  Howard,  Hanrahan  and  Watters 
constitute  the  Executive  Committee.  Mr.  Hanrahan  is  the 
only  member  of  the  executive  committee  or  of  the  board  of 
directors  who  is  a  resident  of  Cleveland  and  Messrs.  Patter¬ 
son  and  Fawcett  are  the  only  other  officers  who  are  residents 
thereof. 

7.  Jack  R.  Howard,  who  resides  in  New  York  City,  has 
been  in  the  broadcasting  business  since  about  1936,  except 
for  a  period  of  three  years  which  he  spent  in  the  U.  S.  Navy 
during  World  War  II.  In  1936-7,  he  was  employed  full  time 

in  the  operation  of  Station  WNOX,  Knoxville,  and 
2912  since  1938  has  been  president  of  the  applicant  corpo¬ 
ration.  Prior  to  his  service  in  the  war  he  devoted  ap- 


228 


proximately  40%  of  his  time  to  the  affairs  of  the  applicant 
and  the  remainder  to  the  newspaper  interests  of  the  E.  W. 
Scripps  Company.  Karl  A.  Bickel  is  a  resident  of  Sarasota, 
Florida.  For  a  number  of  years  prior  to  1935  he  was  presi¬ 
dent  of  the  United  Press  Association  and,  in  the  spring  of 
1935,  was  active  in  the  formation  of  the  applicant  corpora¬ 
tion.  Thereafter,  for  a  period  of  two  or  three  years,  he 
actively  participated  on  a  full-time  basis  in  the  day-to-day 
operation  of  Stations  WCPO  and  WNOX.  He  has  been 
Chairman  of  the  Board  since  the  formation  of  the  applicant 
and  in  recent  years  has  been  engaged  in  various  governmen¬ 
tal  activities  in  Washington,  D.  C.  and  elsewhere.  M.  C. 
Watters,  who  has  been  in  the  broadcasting  business  for 
approximately  fourteen  years,  is  a  resident  of  Cincinnati, 
Ohio,  and  is  the  General  Manager  of  Station  WCPO  in  that 
city.  He  has  been  associated  with  the  applicant  for  approxi¬ 
mately  ten  years.  E.  B .  W ester gaard,  a  resident  of  Knox¬ 
ville,  Tennessee,  has  been  in  the  broadcasting  business  since 
about  1931  and,  since  1936,  has  been  associated  with  the 
applicant  as  General  Manager  of  Station  WNOX,  except 
for  a  period  of  three  years  of  military  service  during 
World  War  II.  Paul  Patterson,  has  been  a  resident  of 
Cleveland  since  1914,  except  for  a  period  of  service  in  the 
Army  during  the  first  World  War.  He  is  engaged  in  the 
general  practice  of  law  and  also  serves  as  General  Counsel 
and  Controller  of  all  companies  involving  the  Scripps- 
Howard  interests.  As  General  Counsel  he  has  charge  of 
all  of  the  legal  affairs  of  the  applicant  and  has  also  partici¬ 
pated,  solely  in  an  advisory  capacity,  in  the  determination  of 
questions  of  policy  and  management  affecting  this  corpo¬ 
ration  since  the  time  it  commenced  business.  H.  E.  Neave 
is  a  resident  of  Cincinnati,  Ohio.  J.  R.  Fawcett  has  been 
a  resident  of  Cleveland  since  1926  and,  as  an  officer  of  appli¬ 
cant,  devotes  a  great  deal  of  time  to  its  affairs. 

8.  James  C.  Hanrahan  has  been  engaged  in  the  broad¬ 
casting  business  since  the  year  1931.  During  the  period  from 
1926  to  1931  he  was  employed  by  a  newspaper  in  Des  Moines, 


229 


Iowa,  successively,  as  a  reporter,  on  the  copy  desk,  as  asso¬ 
ciate  managing  editor  and  as  managing  editor.  From  1931 
until  1935  he  served  as  general  manager  of  five  broadcast 
stations  in  Iowa.  Since  1935  he  has  been  engaged  exclusive¬ 
ly  as  an  employee,  officer  and  director  of  the  applicant,  ex¬ 
cept  for  a  period  (from  1943  to  1946)  which  he  spent  in  the 
military  service  during  World  War  II.  Prior  to  his  mili¬ 
tary  service  he  served  as  general  manager,  successively,  of 
Stations  WCPO,  Cincinnati,  KNOX,  Knoxville,  and  WMPS, 
Memphis.  Since  his  discharge  from  the  Army  in  February, 
1946,  he  has  resided  in  Cleveland  and,  as  vice-president  and 
director  of  the  applicant,  has  devoted  his  time  almost  ex¬ 
clusively  to  the  construction  of  and  planning  for  its  televi¬ 
sion,  FM  and  proposed  AM  stations  in  that  city.  He  is  now 
serving  as  general  manager  of  these  authorized  and  pro¬ 
posed  broadcast  facilities.  Since  taking  up  his  residence  in 
Cleveland  he  has  become  a  member  of  five  local  civic  organi¬ 
zations  and  is  now  the  President  of  the  83rd  Division  Asso¬ 
ciation,  a  national  organization. 

9.  The  E.  W.  Scripps  Company,  supra ,  owner  of  all  of  the 
voting  stock  in  the  applicant  corporation,  is  engaged  in  the 
newspaper  publishing  business  and  owns  or  controls  and 
publishes  a  chain  of  newspapers  in  various  cities  throughout 
the  United  States,  including  the  Press,  the  second  largest 
daily  in  Cleveland.  It  also  owns  a  majority  of  the  voting 
stock  in  the  NEA  Service,  Inc.,  United  Features  Syndicate, 
Inc.,  United  Press  Association,  Allied  Newspapers  and  the 
Scripps-Howard  Supply  Company.  The  E.  W.  Scripps  Com¬ 
pany  has  issued  141,600  shares  of  preferred  stock,  300,000 
shares  of  Class  A  common  stock  and  100,000  shares  of 
common  voting  stock.  Neither  the  Class  A  common  stock  nor 
the  preferred  stock  has  any  voting  rights  (except  that  in 
case  of  default  in  payments  of  dividends  on  the  pre- 
2913  ferred  stock  the  holders  thereof  shall  have  the  right 
to  elect  one-third  of  the  members  of  the  Board  of  Di¬ 
rectors  until  such  dividends  have  been  paid).  A  majority 
of  the  shares  of  the  common  voting  stock  (80.2%)  is  held  by 
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the  Edward  W.  Scripps  Trust  (created  for  the  benefit  of  the 
children  and  other  heirs  of  the  late  Edward  W.  Scripps, 
none  of  whom,  except  Charles  E.  Scripps,  are  shown  to  be 
residents  of  Cleveland).  Under  the  terms  of  a  trust  agree¬ 
ment  and  related  documents  the  legal  title  and  voting  rights 
in  the  stock  held  by  this  Trust  are  now  vested  in  Robert  P. 
Scripps,  Jr.,  Charles  E.  Scripps  and  Roy  W.  Howard,  suc¬ 
cessor  trustees.  The  officers  and  directors  of  the  E.  W. 
Scripps  Company  are  as  follows:  Roy  W.  Howard,  Presi¬ 
dent  and  Director ;  W.  W.  Hawkins,  Chairman  of  the  Board 
and  Director ;  Jack  R.  Howard,  supra,  Executive  Vice-Presi¬ 
dent  and  Director ;  John  G.  Meilink,  Vice-President ;  Charles 
E.  Scripps,  Vice-President  and  Director;  Paul  Patterson, 
supra,  Controller  and  General  Counsel;  H.  E.  Neave,  Sec¬ 
retary  and  Treasurer ;  George  B.  Parker,  Director ;  and  R. 
A.  Huber,  Director.1  All  of  the  foregoing  individuals  are 
citizens  of  the  United  States. 

10.  Messrs.  Meilink,  Patterson  and  Charles  E.  Scripps  are 
the  Only  officers  of  the  E.  W.  Scripps  Company  who  reside 
in  Cleveland.  Moreover,  Charles  E.  Scripps  is  the  only 
director  thereof  and  the  only  trustee  of  the  Edward  W. 
Scripps  Trust  who  resides  in  that  city.  The  only  officer 
or  director  of  the  E.  W.  Scripps  Company  who  actively  par¬ 
ticipates  in  the  management  of  the  applicant  corporation 
is  Jack  R.  Howard,  supra,  a  resident  of  New  York  City. 
None  of  the  individual  owners  of  the  common  voting  stock 
of  the  E.  W.  Scripps  Company  are  residents  of  Cleveland 
and  only  six  individual  owners  of  small  minority  interests 
in  the  Class  A  common  and  preferred  stock  are  shown  to  be 
residents  thereof.  Jack  R.  Howard,  Paul  Patterson  and 
H.  E.  Heave  have  been  discussed  above.  Charles  E.  Scripps 
first  came  to  Cleveland  in  1941  and  left  in  December  of  that 
yeat  to  enlist  in  the  Coast  Guard.  After  his  discharge  from 
the  service  in  about  January,  1946  he  returned  to  Cleveland 
and  has  resided  there  since  that  date.  His  duties  as  trustee 


i  At  the  time  of  the  hearing  John  H.  Sorrells  was  shown  as  a  director 
bat  he  died  on  February  25,  1948. 
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occupy  most  of  his  time.  Roy  W.  Howard  and  W.  W.  Haw¬ 
kins  both  reside  in  New  York  City  and  Robert  P.  Scripps, 
J r.,  is  a  resident  of  Cincinnati,  but  is  now  engaged  in  farm¬ 
ing  in  southwest  Texas.  John  G.  Meilink,  has  been  a  resi¬ 
dent  of  the  Cleveland  area  since  1921.  In  1927  or  1928  he 
became  business  manager  of  the  Cleveland  Press  and  later 
served  as  its  general  manager  until  June,  1947,  when  he  re¬ 
tired  from  the  active  management  of  this  publication.  He 
is  a  trustee  of  the  Catholic  Charities  Corporation  of  Cleve¬ 
land  and  as  such  has  devoted  himself  particularly  to  the 
interests  of  children.  He  is  also  a  trustee  of  the  Cleveland 
Real  Property  Investory,  a  trustee  of  the  Cleveland  Com¬ 
munity  Fund  and  a  member  of  the  Chamber  of  Commerce, 
the  City  Club  and  other  local  civic  organizations.  George 
B.  Parker,  a  resident  of  Washington,  D.  C.  and  R.  A.  Huber, 
a  resident  of  New  York  City,  formerly  served,  respectively, 
as  editor  and  business  manager  of  the  Cleveland  Press,  but 
neither  has  resided  in  Cleveland  for  many  years. 

11.  The  applicant  proposes  to  render  a  local  non-network 
program  service  twenty-four  hours  daily.  The  proposed 
program  schedule  was  prepared  largely  by  James  C.  Hanra- 
han,  General  Manager,  with  the  assistance  and  advice  of 
Jack  R.  Howard  and  M.  C.  Watters.  During  a  period  of 
about  eighteen  months  preceding  this  hearing  Mr.  Hanrahan 
made  a  study  of  the  radio  needs  of  Greater  Cleveland  and 

instituted  a  continuing  survey  thereof  by  persons  act- 
2914  ing  under  his  supervision.  He  was  assisted  in  this 

survey  by  Mr.  Watters,  who  spent  between  two  and 
three  months  in  Cleveland  for  that  purpose.  Mr.  Hanrahan 
also  held  numerous  consultations  with  the  editor  and  prin¬ 
cipal  members  of  the  staff  of  the  Cleveland  Press  and  with 
a  large  number  of  civic  leaders  in  the  Cleveland  area  to 
familiarize  himself  with  local  needs  and  conditions. 

12.  The  applicant  has  adopted  a  code  of  instructions  to  its 
station  managers  concerning  program  policies  and  practices 
which  are  followed  in  the  operation  of  its  existing  stations 
and  which  would  also  be  applicable  to  the  proposed  station. 
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Under  this  code  staff  news  announcers  may  not  express  their 
personal  opinions  or  the  editorial  views  of  the  Scripps- 
Howard  newspapers;  the  station  management  is  required 
to  encourage  and  promote  the  broadcasting  of  all  view¬ 
points  on  controversial  public  issues  and  no  charge  is  made 
therefor,  although  the  management  may,  within  its  discre¬ 
tion,  charge  for  the  broadcasting  of  argumentative  spot  an¬ 
nouncements,  membership  drives  and  promotional  pro¬ 
grams  ;  candidates  for  political  office  are  charged  for  time  on 
an  equal  basis  at  the  regular  commercial  rates,  but  are  ac¬ 
corded  equally  desirable  time;  all  religious  programs  are 
broadcast  without  charge ;  and  the  broadcasting  of  unfair 
or  misleading  advertising,  defamatory  matter,  spiritous 
liquors,  fortune  telling  and  other  objectionable  subjects  is 
prohibited. 

13.  Mr.  Hanrahan  has  consulted  with  Messrs.  John  Mei- 
link,  supra,  and  Thomas  L.  Sidlo  on  several  occasions  con¬ 
cerning  the  broadcasting  of  proposed  cultural  and  public 
service  programs,  and  the  former  has  agreed  to  make  sug¬ 
gestions  and  arrangements  for  such  programs.  Mr.  Sidlo 
held  various  public  offices  in  the  municipal  administration 
of  Cleveland  from  1912  through  1915  and  from  1920  to 
1936  served  as  General  Counsel  and  Controller  of  the 
Scripps-Howard  newspapers  and  other  enterprises.  He  re¬ 
tired  from  active  business  in  about  1938.  Since  then  he  has 
been  largely  engaged  in  the  promotion  of  cultural  and  civic 
activities  in  Cleveland  and  holds  various  offices  in  a  number 
of  local  musical,  dramatic,  scientific  and  charitable  organi¬ 
zations.  He  would  serve  as  the  Chairman  of  a  citizens  ad¬ 
visory  panel  and  assist  as  coordinator  of  cultural  programs. 
This  panel  has  been  partially  organized  and  would  consist 
of  about  thirty  prominent  local  religious,  educational,  pro¬ 
fessional  and  industrial  leaders  and  public  officials.  The 
members  thereof  would,  on  request,  advise  the  station  man¬ 
agement  regarding  the  broadcasting  of  specific  public  serv¬ 
ice  programs  in  the  particular  fields  in  which  they  are  ex¬ 
perienced.  The  assistance  and  advise  of  Louis  B.  Seltzer,  the 
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editor,  and  other  members  of  the  staff  of  the  Cleveland 
Press  would  also  be  available  to  the  applicant  in  the  plan¬ 
ning  and  preparation  of  these  programs.  (However,  this 
staff  would  have  no  responsibility  for  the  selection  or  pre¬ 
sentation  of  such  programs  and  would  not  participate  in 
any  manner  in  the  actual  management  or  operation  of  the 
Scripps-Howard  stations).  Mr.  Seltzer  has  resided  in  the 
Cleveland  area  all  of  his  life,  has  been  associated  with  the 
Cleveland  Press  in  various  capacities  for  thirty-two  years 
and  has  served  as  its  editor  for  the  past  twenty  years.  At 
present  he  holds  membership  in  about  28  local  civic  and 
charitable  organizations  and  was  recently  elected  president 
of  the  Cleveland  Welfare  Association,  composed  of  101 
social  and  welfare  agencies  of  the  greater  Cleveland  area. 

14.  The  applicant  proposes  to  broadcast  international,  na¬ 
tional,  state,  regional  and  local  news.  The  international, 
national  and  certain  state  news  would  be  furnished  by  the 
United  Press  service.  The  Cleveland  Press  employs 
2915  approximately  161  persons  all  of  whom,  with  two  ex¬ 
ceptions,  are  local  residents,  who  devote  all  or  a  sub¬ 
stantial  part  of  their  time  to  reporting,  preparing  and  edit¬ 
ing  local  news.  The  Press  also  maintains  a  staff  of  45  de¬ 
partment  heads  and  reportorial  specialists  in  such  fields  as 
labor,  industry,  religion,  sports,  travel,  science,  drama, 
music,  politics  and  women’s  and  veterans’  affairs.  All  of 
these  individuals,  who  are  residents  of  Cleveland,  are  en¬ 
gaged  in  the  development  of  local  news  in  specialized  form. 
An  arrangement  has  been  entered  into  between  the  man¬ 
agement  of  the  Scripps-Howard  stations  and  the  editor  of 
the  Press  whereby  all  local  news  gathered  by  the  newspaper 
staff  would  be  immediately  relayed  by  wire  to  the  three 
stations  for  broadcasting,  as  soon  as  it  is  reported  to  the 
city  desk  of  the  Press,  except  certain  exclusive  stories, 
“scoops”  and  copyrighted  material  developed  by  this  staff 
which  the  Press  reserves  the  right  to  withhold  from  broad¬ 
casting  until  after  such  articles  are  published.  In  addition, 
the  stations  would  maintain  their  own  separate  local  news 


234 


staff  to  collect,  edit  and  prepare  local  news  for  broadcasting. 
The  Scripps-Howard  state  wire  service  employs  several 
hundred  correspondents  in  various  communities  in  Ohio  to 
provide  state-wide  news  coverage  not  duplicated  by  the 
United  Press.  This  service  also  maintains  two  correspon¬ 
dents  in  Washington,  D.  C.  who  report  political  and  other 
activities  in  that  city  of  particular  interest  to  the  residents 
of  Ohio.  All  news  collected  by  this  service  is  furnished  the 
Preks  and  would  also  be  available  to  the  local  Scripps-How¬ 
ard  stations.  Under  the  above  arrangement  the  staff  of  the 
Press  would  also  make  available  to  the  news  staff  of  the 
stations  tips  or  other  information  which  would  assist  the  lat¬ 
ter  in  the  expeditious  reporting  of  local  news  and,  conversely 
similar  information  would  be  transmitted  from  the  staff  of 
the  stations  to  the  staff  of  the  Press.  The  editor  of  the  Press 
admitted  that  there  would  be  no  competition  between  the 
newspaper  and  the  broadcast  stations  in  the  gathering  of 
news  but  claimed  that  each  service  would  supplement  the 
other. 

15.  The  applicant  proposes  to  broadcast  the  religious  pro¬ 
grams  of  the  Protestant,  Catholic  and  Jewish  faiths.  A 
period  of  two  hours  on  Sunday  has  been  allocated  for  use  by 
the  Protestant  denominations  under  an  arrangement,  ap¬ 
proved  by  the  Church  Federation  of  Cleveland,  whereby  re¬ 
cordings  would  be  made  during  the  week  of  digests  of  ser¬ 
mons  of  four  local  pastors,  on  a  rotating  basis  which  would 
be  broadcast  on  the  Sunday  following,  together  with  church 
music  and  news.  A  similar  arrangement  has  also  been  made 
for  broadcasting  the  transcribed  sermons  of  pastors  of 
churches  in  the  surrounding  rural  areas  during  a  half-hour 
period  on  Sunday  mornings.  Another  half  hour  on  Sunday 
mornings  would  be  used  for  broadcasting  Protestant  Sun¬ 
day  School  meetings  and  classes  under  the  supervision  of 
the  Director  of  Religious  Education  of  the  Cleveland  Feder¬ 
ation  of  Churches.  Prayers  and  religious  devotions  would 
also  be  regularly  broadcast  during  two  daily  morning  peri¬ 
ods.  At  the  time  of  the  hearing  a  total  of  135  ministers  and 
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representatives  of  Protestant  churches  and  religious  organi¬ 
zations  in  the  Cleveland  area  had  agreed  to  assist  the  sta¬ 
tion  management  in  the  production  of  religious  programs. 
Arrangements  have  been  made  for  the  weekly  broadcasting, 
during  a  one-half  hour  period  on  Tuesday  evenings,  of 
Catholic  religious  programs  from  the  local  Cathedral  un¬ 
der  the  supervision  of  the  Chancellor  of  the  Diocese.  A 
transcribed  Catholic  religious  program  would  also  be 
broadcast  for  one-half  hour  on  Sunday  afternoons.  One 
half-hour  weekly  on  Saturday  mornings  would  be  used  for 
broadcasting  a  Jewish  religious  program  under  the  super¬ 
vision  of  a  local  rabbi. 

2916  16.  The  proposed  program  schedule  provides  for 

the  play-by-play  broadcasting,  if  available,  of  the  pro¬ 
fessional  baseball  games  of  the  Cleveland  Indians  (a  mem¬ 
ber  of  the  American  National  League.)  Arrangements  have 
also  been  made  with  the  representatives  of  the  local  Boards 
of  Education  for  broadcasting,  on  an  unsponsored  basis, 
amateur  scholastic  sports,  including  high  school  baseball, 
basketball  and  football  games  with  emphasis  on  intersec¬ 
tional  games  in  the  Cleveland  area.  News  concerning  other 
sports  such  as  golf,  tennis,  boating,  hunting,  fishing  and  hik¬ 
ing  would  also  be  broadcast.  The  applicant  has  made  avail¬ 
able  to  the  authorized  television  and  FM  and  the  proposed 
AM  stations,  the  sum  of  $100,000  during  the  first  year  of 
their  proposed  combined  operation  for  the  purchase  of 
rights  to  professional  and  other  sports  events  in  the  Cleve¬ 
land  area.  Daily  periods  would  be  used  for  broadcasting 
news  of  interest  to  women,  such  as  interviews  with  house¬ 
wives,  career  and  business  women  and  the  activities  of  wo¬ 
men’s  clubs.  In  this  connection  arrangements  have  been 
made  with  the  Women’s  Division  of  the  City  Federation  for 
the  presentation  of  news  concerning  its  more  than  100  affili¬ 
ated  clubs. 

17.  The  applicant  would  broadcast  several  times  a  week 
a  program  for  the  benefit  of  the  large  foreign-bom  popula¬ 
tion  in  the  Cleveland  area,  consisting  of  the  native  music 
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of  fhe  various  nationality  groups  involved,  drama  and  dis¬ 
cussions  of  topics  of  particular  interest  to  said  groups.  The 
nationalities  editor  of  The  Cleveland  Press  would  assist  in 
arranging  and  planning  these  programs.  Arrangements 
have  also  been  made  for  the  production  of  programs  of  inter¬ 
est  to  the  large  local  Negro  population  by  such  organiza¬ 
tions  as  Karamu  House,  The  Urban  League  and  The  Na- 
tiohal  Society  for  the  Advancement  of  Colored  People. 
The  facilities  of  the  proposed  station  have  also  been  offered 
to  a  representative  of  the  Jewish  Community  Council,  com¬ 
posed  of  160  Jewish  organizations,  for  broadcasting  pro¬ 
grams  for  the  promotion  of  better  racial  understanding. 
Provision  has  been  made  in  co-operation  with  the  faculty 
and  students  of  several  local  colleges  and  representatives 
of  the  Parent  Teachers  Association  and  the  Board  of  Edu¬ 
cation,  for  broadcasting  adult  educational  programs,  as  well 
as  those  for  boys  and  girls  of  school  age.  The  station  would 
broadcast  a  series  of  programs  dealing  with  scientific  sub¬ 
jects  with  the  assistance  and  advice  of  the  president  of  Case 
Institute  of  Technology  and  the  science  editor  of  the  Cleve¬ 
land  Press.  Arrangements  have  also  been  made  for  broad¬ 
casting  programs  on  such  subjects  as  agriculture  and  farm 
news,  home  economics,  and  the  conservation  of  food,  forests, 
soil  and  other  natural  resources,  including  a  plan  to  reacti¬ 
vate  the  World  War  II  Victory  Garden  campaign.  These 
programs  would  be  produced  by  fourteen  county  agents  of 
the  Department  of  Agriculture,  the  Ohio  Forestry  Associa¬ 
tion,  consisting  of  over  100  Ohio  citizens,  and  the  former 
chairman  of  the  Cleveland  Victory  Garden.  Weekly  in¬ 
formation  would  be  broadcast  concerning  outstanding  court 
cases  and  the  working  of  court  systems  by  the  Cuyahoga 
County  and  Cleveland  Bar  Associations.  Weekly  reports 
concerning  the  affairs  of  the  City  Government  would  be 
broadcast  on  a  rotating  basis  by  the  Mayor,  council  mem¬ 
bers  and  heads  of  the  city  departments,  as  well  as  a  tran¬ 
scribed  weekly  report  from  the  Governor  on  conditions  in 
the  State  Government.  Programs  dealing  with  the  problems 
of  youth  and  juvenile  delinquency  would  be  broadcast  under 
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the  sponsorship  of  the  Junior  Chamber  of  Commerce,  the 
Parent  Teachers’  Association,  the  Board  of  Education,  the 
local  Police  Department  and  similar  agencies.  Daily  news 
would  be  broadcast  concerning  the  activities  of  the  101  chari¬ 
table  agencies  which  are  supported  by  the  Cleveland  Com¬ 
munity  Fund.  The  applicant  proposes  to  broadcast 
2917  regularly  forum  programs  such  as  discussions  be¬ 
tween  representatives  of  management  and  labor  on 
employer-employee  problems,  round  table  discussions  con¬ 
ducted  by  Cleveland’s  Council  on  World  Affairs  on  topics 
of  international  scope  and  a  town  hall  program  consisting 
of  discussions  of  Cleveland’s  civic  problems.  A  total  of  four 
hours  weekly  has  been  allocated  for  the  broadcasting  of  such 
programs  between  6 :00  and  11 :00  p.m. 

18.  The  proposed  program  service  would  also  include 
such  features  as  the  weekly  broadcasting  of  luncheons  of 
the  various  civic  clubs  in  Cleveland,  book  and  movie  re¬ 
views,  news  of  special  interest  to  veterans,  weather  reports 
and  information  on  public  safety.  Definite  periods  have 
been  provided  for  the  broadcasting  of  dramatic,  musical 
and  other  programs  by  local  theatrical  organizations,  choral 
clubs,  amateur  musicians  and  singers  and  performers  from 
the  local  high  schools.  (The  applicant  plans  to  spend  $2,000 
weekly  for  the  development  of  local  live  talent.)  The  nightly 
five-hour  period  from  1 :00  a.m.  to  6 :00  a.m.,  would  be  used 
for  broadcasting  transcribed  popular  music  interspersed 
with  newscasts  and  weather  reports  at  frequent  intervals. 

19.  As  a  general  policy  a  minimum  of  30%  of  the  total 
broadcast  time  would  be  devoted  to  sustaining  programs  and 
a  maximum  of  70%  to  commercial  programs,  over  an  aver¬ 
age  period  of  thirteen  weeks,  although  during  certain  weeks 
the  70%  commercial  maximum  may  be  exceeded.  The 
70-30%  limitations  would  likewise  apply  during  all  the  seg¬ 
ments  of  the  broadcast  day,  such  as  the  periods  from  6:00 
p.m.  to  11 :00  p.m.  and  from  midnight  to  6 :00  a.m.  The  sta¬ 
tion  would  not  accept  for  broadcasting,  on  an  average,  more 
than  400  commercial  spot  announcements  weekly.  A  mini- 
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mum  of  100  public  service  spot  announcements  would  be 
broadcast  weekly,  plus  any  additional  announcements  of  this 
character,  which  might  be  required  by  governmental,  chari¬ 
table,  religious  and  philanthropic  organizations. 

20.  The  above  proposed  weekly  program  schedule  is  anal¬ 
yzed  as  follows :  Between  the  hours  of  6 :00  p.m.  and  11 :00 
p.m.  weekly,  42%  of  the  time  would  be  devoted  to  the  broad¬ 
casting  of  public  service  programs  (consisting  of  agricul¬ 
ture,  education,  nationality,  opinion,  religion  and  miscel¬ 
laneous  subjects) ;  25%  to  news ;  6%  to  sports ;  25%  to  music 
and  2%  to  miscellaneous  programs.  Between  the  hours  of 
6:00  a.m.  to  midnight  weekly  25%  would  be  used  for  public 
service  programs;  22%  for  news;  8%  for  sports; 
39%  for  music  and  6%  for  miscellaneous  programs; 
between  the  periods  from  6 :00  p.m.  to  11 :00  p.m.  Monday 
thrbugh  Saturday  and  1 :00  p.m.  to  11 :00  p.m.  on  Sunday, 
73%  of  the  time  would  consist  of  live  programs ;  and  during 
the  periods  from  6 :00  a.m.  to  midnight  weekly,  52%  would 
consist  of  such  programs. 

21.  In  addition  to  the  existing  facilities  of  its  authorized 
FM  and  television  stations,  the  applicant  estimates  the  total 
cost  of  construction  of  the  proposed  AM  station  at  $126,500. 
In  this  connection  the  applicant  has  already  expended  in 
excess  of  $227,000  in  the  construction  of  its  FM  and  tele¬ 
vision  facilities  in  Cleveland.  Studio  space  in  a  building  in 
the  downtown  district  of  Cleveland,  capable  of  serving  all 
three  facilities,  is  under  lease.  The  total  overall  cost  of  con¬ 
struction  of  the  authorized  FM  and  television  stations,  to¬ 
gether  with  the  proposed  AM  station  is  estimated  at  $650,- 
000.  The  annual  cost  of  operation  for  the  AM  station  alone 
is  estimated  at  $366,000  and  the  annual  revenue  from  such 

operation  is  estimated  at  $400,000.  The  annual  corn- 
2918  bined  cost  of  operation  for  the  first  year,  of  the  FM, 

television  and  proposed  AM  stations  is  estimated  at 
$790,560,  including  $100,000  which  has  been  set  aside  for 
the  purchase  of  exclusive  sports  rights.  The  combined  an¬ 
nual  revenue  from  the  operation  of  all  three  facilities  for 


239 


the  first  year  is  estimated  at  $475,000.  In  addition  to  the  esti¬ 
mated  construction  costs  of  the  three  broadcast  facilities  at 
Cleveland  totalling  $650,000,  the  applicant  estimates  that 
the  sum  of  $275,000  will  be  required  to  construct  its  three 
authorized  FM  stations  in  Cincinnati,  Ohio,  Indianapolis, 
Indiana  and  Knoxville,  Tennessee,  making  a  grand  total  for 
the  overall  cost  of  construction  of  all  of  these  facilities  of 
$925,000.  As  to  October  4, 1947,  the  applicant  had  assets  of 
$2,050,210.26,  of  which  $1,708,429.97  is  represented  by  cur¬ 
rent  assets  consisting  principally  of  cash  or  United  States 
Government  securities.  Liabilities,  all  of  which  are  current, 
total  $227,998.22,  leaving  a  net  worth  of  $1,822,212.04.  The 
earned  surplus  totals  $816,712.04. 

22.  There  would  be  no  persons  jointly  employed  by  the 
Scripps-Howard  radio  stations  in  Cleveland  and  by  the 
Cleveland  Press  and  these  stations  would  maintain  a  com¬ 
pletely  separate  staff.  The  applicant  plans  to  engage  a  staff 
for  the  combined  operation  of  the  FM,  television  and  AM 
stations,  totalling  82  persons,  exclusive  of  the  general  man¬ 
ager.  Of  approximately  twenty  employees  who  have  already 
been  engaged,  seventeen  are  present  or  former  residents  of 
Cleveland  and  fourteen  are  veterans  of  World  War  II.  In 
the  hiring  of  employees,  it  is  not  the  policy  of  the  station 
management  to  discriminate  on  the  grounds  of  race,  color  or 
creed. 

In  re  Cleveland  Broadcasting  Incorporated 
(Docket  No.  6917) 

23.  The  applicant  is  an  Ohio  corporation,  empowered  to 
engage  in  radiobroadcasting  and  has  an  authorized  capital 
of  2,500  shares  of  common  voting  stock,  without  par  value, 
of  which  2,191  shares  have  been  purchased  and  the  remain¬ 
ing  309  shares  have  been  subscribed,  all  at  $100  per  share. 
The  officers,  directors  and  stockholders,  all  of  whom  are  citi¬ 
zens  of  the  United  States  and  all  of  whom,  with  two  excep¬ 
tions,  presently  reside  in  the  Cleveland  area,  are  as  follows : 
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Except  for  a  period  of  military  service  during  the  first  World  War. 
Except  for  a  period  of  military  service  during  World  War  II. 
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2920  24.  The  applicant  holds  an  outstanding  permit  to 

construct  a  new  Class  B  FM  station  in  Cleveland. 
On  January  23,  1948  the  applicant  filed  an  application 
(BPCT-279)  for  a  permit  to  construct  a  new  commercial 
television  station  in  Cleveland,  which  was  designated  for  a 
hearing  (Docket  No.  8773),  with  four  other  conflicting  ap¬ 
plications.  Apart  from  the  foregoing  neither  the  applicant 
corporation  nor  any  of  its  officers,  directors  or  stockholders 
has  any  interests  in  existing  or  proposed  broadcast  sta¬ 
tions.4 

25.  Ray  T.  Miller  began  the  practice  of  law  in  Cleveland 
in  1915,  served  in  the  U.  S.  Army  during  the  first  World 
War  and  thereafter  resumed  his  law  practice  in  that  com¬ 
munity.  Since  1941  he  has  been  associated  in  a  law  part¬ 
nership  in  Cleveland  with  Donald  W.  Hornbeck,  infra.  Mr. 
Miller  was  elected  as  prosecuting  attorney  of  Cuyahoga 
County  in  1928  and  served  in  that  office  until  1932,  when  he 
was  elected  Mayor  of  Cleveland.  He  served  as  Mayor  for 
one  term  and,  in  1934,  was  appointed  as  Special  Assistant 
to  the  Attorney  General  of  the  United  States  in  charge 
of  a  government  slum  clearance  project.  In  the  course 
of  his  service  in  the  above  offices  he  was  brought 
into  close  contact  with  all  of  the  agencies  and 
departments  of  the  City  Government,  with  the  repor- 
torial  staffs  of  all  of  the  Cleveland  newspapers  and 
with  the  numerous  educational,  civic,  religious  and  public 
welfare  activities  and  organizations  of  that  city.  While 
serving  as  Mayor  he  broadcast  a  weekly  report  over  the 
Cleveland  stations  covering  the  affairs  of  the  City  Govern¬ 
ment  and  also  made  frequent  speeches  at  public  functions. 
As  a  public  official  and  as  a  citizen  he  has  always  actively 
participated  in  the  civic,  political  and  charitable  activities 

*  At  the  time  of  the  hearing  Samuel  H.  Deutsch,  supra,  was  shown  as  a 
director  and  10%  stockholder  in  Heights  Broadcasting  Company,  which 
has  an  application  (Docket  No.  8266)  pending  for  a  new  standard  (AM) 
broadcast  station  in  Cleveland.  However,  on  March  12,  1948,  the 
Commission  accepted  an  amendment  to  this  application  showing  the 
resignation  of  Deutsch  as  an  officer  and  director  of  Heights  Broad¬ 
casting  Company  and  the  return  of  his  stock  therein. 
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of  the  community  and  has  promoted  a  number  of  outstand¬ 
ing  sports  events  therein.  He  formerly  served  as  a  Post 
Commander  of  the  American  Legion  and  at  present  is  an 
official  of  the  Knights  of  Columbus,  a  trustee  of  St.  Ann’s 
Maternity  Hospital  and  a  director  of  the  Catholic  Charities 
Corporation.  He  would  actively  participate  in  the  operation 
of  the  proposed  station  and  plans  to  use  at  least  one-half  of 
his  time  for  that  purpose. 

26.  Henry  G.  Tremmel  is  the  President  of  the  North 
American  Fiber  Products  Company  and  is  a  trustee  of  three 
local  hospitals.  He  is  also  a  trustee  of  the  Western  Reserve 
University,  a  member  of  the  Y.M.C.A.  and  is  active  in  the 
Masonic  fraternity.  Ray  L.  Lamb  has  been  engaged  in  the 
securities  business  since  1921  except  for  a  period  of  three 
years  (1933-1936)  when  he  served  as  Assistant  General 
Manager  of  the  Home  Owners  Loan  Corporation  in  Wash¬ 
ington,  D.  C.  Prior  to  this  appointment  he  served  for  two 
years  as  the  Director  of  Finances  of  the  City  of  Cleveland. 
He  has  actively  participated  for  many  years  in  the  civic 
and  public  welfare  activities  of  Cleveland.  He  formerly 
served  as  an  officer  of  the  Catholic  Charities  Corporation ; 
was  an  active  worker  for  the  Community  Fund  and  is  now  a 
trustee  of  the  Cleveland  Hospital  Service  Associa- 
2921  tion.  As  a  director,  he  would  devote  as  much  of  his 
time  to  the  affairs  of  the  proposed  station  as  would  be 
needed  to  insure  its  efficient  operation.  Harry  E.  Small  has 
spent  his  entire  career  in  the  banking  business  and  is  now 
serving  as  Executive  Vice  President,  Secretary  and  a  Direc¬ 
tor  of  the  Bank  of  Ohio.  He  is  also  a  Director  of  the  Inland 
Investors  and  of  the  C.  J.  Bauer  Company  of  Marshallville. 
He  is  a  member  of  the  American  Legion,  the  Chamber  of 
Commerce  and  the  Shaker  Heights  Country  Club  and  is 
active  in  the  Community  Fund.  Harold  N.  McLaughlin  has 
been  engaged  in  the  practice  of  law  in  Cleveland  since  1922 
and  is  now  associated  with  the  firm  of  Miller  and  Hornbeck. 
At  various  times  he  has  actively  served  on  committees  of  the 
American  and  Cleveland  Bar  Associations  and  of  the  Cleve- 
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land  Church  Federation.  He  has  also  held  offices  and  mem¬ 
bership  in  a  number  of  local  civic,  educational,  fraternal 
and  patriotic  organizations.  As  Assistant  Secretary-Treas¬ 
urer  of  the  applicant  he  would  devote  as  much  of  his  time  to 
the  affairs  of  the  proposed  station  as  would  be  needed  there¬ 
for  apart  from  such  periods  as  would  be  required  for  the 
discharge  of  his  other  professional  duties.  Robert  J.  Bulk- 
ley  served  for  two  terms  in  the  United  States  House  of 
Representatives.  In  1930  he  was  elected  to  the  United 
States  Senate  for  an  unexpired  term  and  in  1932  was  re¬ 
elected  and  served  for  a  full  term  ending  in  1938.  For  a 
number  of  years  he  has  been  engaged  in  the  practice  of  law, 
principally  in  Cleveland,  but  partly  in  Washington,  D.  C., 
and  maintains  offices  in  both  cities.  He  has  actively  partici¬ 
pated  in  the  civic  affairs  of  Cleveland  and  formerly  served 
as  President  of  its  City  Club  and  as  Chairman  of  an  opera 
committee  which  was  organized  to  promote  performances 
of  the  Metropolitan  Opera  Company  in  that  community. 
At  present  he  is  a  trustee  of  the  University  School  of  Cleve¬ 
land  and  Chairman  of  the  Board  of  the  Bank  of  Ohio. 
Thomas  M.  Carey  was  appointed  in  1932  as  Director  of  Utili¬ 
ties  for  the  City  of  Cleveland.  After  the  completion  of  his  term 
in  this  office  he  served  as  Clerk  of  the  Board  of  Elections 
from  1934  to  1943.  In  1943  he  was  appointed  as  Collector  of 
Internal  Revenue  for  the  18th  District  of  Ohio  and  is  still 
serving  in  that  position.  In  the  past  he  has  employed  the 
radio  in  broadcasting  public  information  in  connection  with 
his  official  duties  in  the  above  offices.  He  would  devote  as 
much  time  to  the  proposed  station  as  would  be  needed  to  dis¬ 
charge  his  duties  as  a  stockholder  and  a  member  of  the 
Board  of  Directors.  Herbert  Gleitz  was  formerly  the  busi¬ 
ness  agent  for  a  machinists  union  in  Cleveland  and  later 
entered  the  manufacturing  business  and  organized  a  com¬ 
pany  which  produced  parts  for  submarines  and  airplanes. 
This  business  was  later  sold  to  the  Curtis  Wright  Company 
and  at  present  he  is  the  President  of  the  Marquette  Division 
thereof.  He  has  been  active  in  the  development  of  the  North¬ 
east  Harbor  of  Cleveland  and  of  the  Northeast  Yacht 
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Club.  Donald  W.  Hornbeck  has  been  a  practicing  attorney 
in  Cleveland  since  1926  and  since  1941  has  been  associated 
as  a  partner  with  Mr.  Ray  W.  Miller,  supra ,  in  the  firm  of 
Miller  and  Hornbeck.  He  is  the  President  and  a  Director  of 
the  National  Bronze  and  Aluminum  Foundry  Company,  and 
its  subsidiary,  the  National  Aluminum  Cylinder  Head  Com¬ 
pany,  a  director  of  the  Continental  Industrial  Bank  of 
Cleveland  and  secretary  of  the  Midland  Steamship  Com¬ 
pany.  In  1928  he  was  appointed  as  special  counsel  in 
charge  of  the  Cleveland  area  by  the  Attorney  General 
of  Ohio.  He  has  actively  participated  in  Red  Cross,  Com¬ 
munity  Fund  and  war  bond  drives  and  other  civic  ac¬ 
tivities.  Alvanley  Johnston ,  since  1925,  has  been  Grand 
Chief  Engineer  of  the  Brotherhood  of  Locomotive  Engi¬ 
neers,  a  union  consisting  of  approximately  80,000  mem¬ 
bers,  with  headquarters  in  Cleveland.  During  the  recent 
war  he  was  appointed  by  President  Roosevelt  to  act  as 
labor  consultant  to  General  Somervell.  He  is  also  the 
2922  President  of  the  Locomotive  Engineers  Mutual  Life 
and  Accident  Insurance  Association,  of  the  Park  Lane 
Villa  Company,  which  operates  an  apartment  hotel,  and  of 
a  Brotherhood  owning  two  large  office  buildings  in  Cleve¬ 
land.  In  addition  he  is  the  trustee  of  the  Scottish  Home  of 
Cleveland  and  active  in  the  Scottish  Clans,  Sons  of  St. 
Andrew  and  various  bodies  of  the  Masonic  fraternity.  As 
a  member  of  the  Board  of  Directors  he  plans  to  devote  a  sub¬ 
stantial  amount  of  time  to  the  affairs  of  the  proposed  sta¬ 
tion.  Felix  F.  Matia  is  a  practicing  attorney  of  Polish  des¬ 
cent.  In  1914  he  served  as  probation  officer  of  the  City  Police 
Court,  from  1917  to  1920  as  an  assistant  to  the  County  Prose¬ 
cutor  and  from  1932  through  1933  as  the  Director  of  Parks 
and  Public  Properties  of  the  City  of  Cleveland.  Since  1934 
he  has  served  as  Chairman  of  the  Board  of  Elections  of 
Cuyahoga  County.  He  was  formerly  a  director  of  the  Fine 
Arts  Gardens  and  a  member  of  the  Cultural  Garden  groups. 
Both  in  his  public  offices  and  as  a  citizen  he  has  actively  par¬ 
ticipated  in  community  affairs  such  as  recreational  activi- 
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ties,  the  development  of  the  public  parks  and  gardens,  and 
various  charitable  campaigns  and  activities  dealing  with 
problems  of  unemployment  and  juvenile  delinquency.  He 
has  also  been  actively  interested  in  the  so-called  “  national¬ 
ity”  groups  and  is  a  member  of  the  Polish  Roman  Catholic 
Union,  the  Polish  National  Alliance,  the  Union  of  American 
Poles  in  Cleveland  and  a  number  of  other  local  fraternal  or¬ 
ganizations.  He  is  also  the  local  legal  representative  of  the 
Consulate  of  the  Republic  of  Poland.  He  has,  in  the  past, 
assisted  some  of  the  existing  stations  in  arranging  for  the 
broadcasting  of  programs  of  interest  to  the  above  “nation¬ 
ality”  groups  and  has  also  on  occasion  personally  appealed 
to  such  groups  over  the  radio  on  the  question  of  their  re¬ 
sponsibility  for  voting.  As  a  director  he  would  devote  be¬ 
tween  one  and  two  hours  daily  to  the  affairs  of  the  proposed 
station.  Paul  C.  Aiken  was  born  in  Maxville,  Kansas.  Prom 
1933  to  1936  he  served  as  the  economic  advisor  to  the  Con¬ 
sumer’s  Advisory  Board  of  the  National  Recovery  Adminis¬ 
tration.  In  1936  and  again  from  1940  to  1941  he  was  director 
of  the  Speaker’s  Bureau  of  the  Democratic  National  Com¬ 
mittee  and  from  1937  to  1940  was  employed  as  Special 
Counsel  of  the  Federal  Deposit  Insurance  Corporation  of 
Washington,  D.  C.  In  the  fall  of  1941  he  moved  to  Cleve¬ 
land  and  became  engaged  in  the  practice  of  law  until  the 
fall  of  1942  when  he  entered  the  U.  S.  Army.  During  his 
service  in  the  Army  (from  1942  to  1946)  he  was  given  a 
number  of  responsible  military  assignments.  He  was  re¬ 
cently  appointed  as  the  Second  Assistant  Postmaster  Gen¬ 
eral  and  at  present  resides  in  Washington,  D.  C.  Upon  the 
termination  of  this  appointment  he  intends  to  return  to 
Cleveland  and  resume  his  practice  of  law.  Samuel  David 
served  as  County  Sanitary  Engineer  from  1937  through 
1941.  Since  1941  he  has  been  Service  Director  of  Cleveland, 
in  charge  of  the  various  functions  of  the  city  engineering  de¬ 
partment.  He  has  been  active  in  such  local  organizations  as 
the  Community  Fund,  Red  Cross,  American  Legion  and  the 
Jewish  Temple.  Samuel  H.  Deutsch  owns  a  local  jewelry 
business.  In  1932  he  was  adjudged  a  bankrupt,  on  his  volun- 
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tary  petition,  by  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Ohio  and  in  the  same  year  was 
discharged  from  bankruptcy.  At  present,  however,  his  net 
worth  is  $500,000.  He  was  formerly  Commander  of  the 
American  Legion  of  Cuyahoga  County  and  is  also  active  in 
the  Community  Fund,  the  Red  Cross  and  the  Men’s  Club  of 
the  Jewish  Temple.  Dan  W.  Duffy  was  appointed  in  1920 
as  Assistant  County  Prosecutor  and  was  subsequently  ap¬ 
pointed  as  Recreation  Commisisoner  for  the  city  of  Cleve¬ 
land,  and  in  this  capacity  he  was  in  charge  of  all  community 
sports  and  recreational  activities.  Later  he  served  as  exec¬ 
utive  secretary  to  the  Governor  of  Ohio  and,  following  that, 
an  unexpired  term  for  six  months  as  a  judge  of  the 
2923  Municipal  Court.  He  has  been  a  practicing  attorney 
since  1927.  He  has  been  a  member  of  the  Board  of 
Elections  since  1940  and  is  also  a  member  of  the  Knights 
of  Columbus  and  the  Cleveland  Athletic  Club.  Walter  A. 
Frantz  is  a  manufacturer  by  profession.  He  was  formerly 
the  vice-president  of  the  Apex  Electric  Company  and  is  now 
the  owner  of  the  Frantz  Electric  Company.  Ben  C.  Green 
has  been  engaged  in  the  practice  of  law  in  Cleveland  since 
1928  and  has  been  a  real  estate  consultant  for  the  past  four 
or  five  years.  He  is  the  Treasurer  of  the  Cleveland  Demo¬ 
cratic  Executive  Committee.  Robert  Hays  Gries  is  a  director 
of  the  May  Company  (a  department  store),  the  president, 
a  director  and  stockholder  of  the  Buckeye  Laboratories  Cor¬ 
poration  and  a  special  partner  of  Skull,  Joseph  Miller  and 
Company,  a  local  brokerage  concern.  He  is  a  member  of 
the  Slum  Clearance  and  City  Planning  Association,  the 
Northern  Ohio  Opera  Company  and  the  Men’s  Advisory 
Committee  of  Charity  Hospital  and  a  trustee  of  ten  other 
local  civic,  charitable  and  public  welfare  organizations. 
Charles  A.  Mooney  is  engaged  in  the  insurance  business  in 
Cleveland.  Since  1944  has  been  a  member  of  the  Cleveland 
Board  of  Education.  He  is  a  trustee  of  Charity  Hospital  and 
has  also  been  active  in  the  affairs  of  the  Notre  Dame  Club, 
Catholic  Charities  Association,  Community  Fund,  the 
Knights  of  Columbus  and  the  Delta  Theta  Phi  legal  fratera- 
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ity.  Edward  F.  Murphy  is  the  President  of  two  local  A.  F.  of 
L.  Unions  and  is  an  officer  of  an  international  A.  F.  of  L. 
Union.  He  has  also  been  appointed  by  different  Mayors-  of 
Cleveland  to  serve  at  various  times  on  local  labor-industry 
committees.  Hugh  M.  O’Neill  is  the  President  and  Vice- 
President,  respectively,  of  two  local  motor  transportation 
companies  and  is  also  the  owner  and  operator  of  a  third. 
He  has  actively  participated  in  such  local  charitable  activi¬ 
ties  as  the  Community  Fund  and  Red  Cross  and  is  at  present 
a  member  of  the  Board  of  Trustees  of  St.  Ann’s  Hospital. 
He  is  also  the  President  of  the  Notre  Dame  Alumni  Asso¬ 
ciation.  Robert  H.  Trenkamp  has  been  a  practicing  attorney 
in  Cleveland  since  1934  and  is  now  associated  with  the  firm 
of  Miller  and  Hornbeck.  He  formerly  served  as  the  Regional 
Attorney  for  the  Rents  Division  of  the  Office  of  Price  Ad¬ 
ministration.  He  holds  offices  and  directorship  in  four  local 
business  concerns.  He  is  also  a  trustee  of  St.  Therese  Home 
for  Children  at  Euclid,  Ohio,  a  director  of  the  Northeast 
Yacht  Club,  and  a  member  of  the  Cleveland  Athletic  Club 
and  of  two  college  fraternities.  Alexander  F.  Whitney  is  the 
President  of  the  Brotherhood  of  Railroad  Trainmen,  a  na¬ 
tional  labor  fraternal  organization,  having  in  its  member¬ 
ship  the  employees  of  all  the  major  railroads  of  the  United 
States. 

27.  Fred  R.  Ripley  was  born  and  resided  in  Cleveland 
until  1933.  From  1920  to  1926  he  worked  in  different  repor- 
torial  and  editorial  capacities  for  various  Cleveland  news¬ 
papers  and  other  publications.  From  1926  through  1933  he 
served  successively  as  studio  director,  chief  announcer  and 
assistant  general  manager  of  three  Cleveland  Broadcast 
stations,  except  for  a  period  of  six  months  in  1930  during 
which  he  was  radio  editor  of  the  Cleveland  Press.  In  1933 
he  was  made  program  director  of  station  WSYR  of  Syra¬ 
cuse,  New  York  and  later  became  Vice-president,  a  director 
and  stockholder  of  the  licensee  of  that  station  and  had  gen¬ 
eral  supervision  of  two  or  three  other  stations  which  were 
acquired  by  the  same  interests.  In  1943  he  sold  his  stock 
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in  the  above  broadcasting  business  and  since  March,  1944, 
has  been  the  general  manager  of  station  WPRO,  Providence, 
Rhode  Island.  Although  Mr.  Ripley  has  not  been  a  resident 
of  Cleveland  since  1933  he  has  visited  that  city  several  times 
a  year  to  see  his  mother  whose  home  is  there.  Since  he  was 
1  employed  by  the  Cleveland  Broadcasting  Company  in 
2924  October,  1946,  he  has  also  visited  Cleveland  six  or 
eight  times  for  the  purpose  of  conferring  with  the 
Board  of  Directors  concerning  the  policies  of  the  proposed 
station,  assisting  in  the  selection  of  a  transmitter  site  and 
determining  the  program  needs  of  that  city.  As  soon  as  he  is 
released  from  his  present  employment,  he  plans  to  move 
to  Cleveland  to  take  up  his  duties  as  general  manager  of 
the  authorized  FM  station  and  would  also  assume  the  man¬ 
agement  of  the  proposed  AM  and  television  stations  in  the 
event  that  the  pending  applications  therefor  be  granted. 
During  the  period  of  his  residence  in  Syracuse,  and  Provi¬ 
dence,  Mr.  Ripley  actively  participated  in  the  civic  affairs 
of  these  cities  and  also  plans  to  become  affiliated  with  vari¬ 
ous  civic  organizations  in  Cleveland  as  soon  as  he  returns 
thereto. 

28.  Charles  A.  Seltzer,  has  been  engaged  to  serve  as  the 
program  director  of  the  proposed  station.  For  eight  or  nine 
years  he  served  as  a  reporter  for  the  Cleveland  Press  and 
later  was  employed  by  several  other  Cleveland  newspapers. 
He  also  formerly  owned  and  operated  several  Cleveland 
businesses  engaged  in  public  and  industrial  relations  and 
in  Advertising.  In  his  advertising  business  he  was  engaged, 
over  a  period  of  fifteen  years,  by  numerous  national  adver¬ 
tising  agencies,  radio  stations,  newspapers  and  other  pub¬ 
lications  to  write  and  produce  radio  programs.  During  the 
past  twenty  years  he  has  frequently  donated  his  services 
in  writing  and  producing  radio  shows  which  were  broadcast 
over  Cleveland  and  other  stations,  for  various  charitable 
and  fund  raising  campaigns,  including  war  bond  drives 
during  the  recent  war.  In  the  course  of  his  newspaper  and 
advertising  experience  he  became  well  acquainted  with  all 
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the  major  sources  of  news  in  Cleveland  such  as  the  courts, 
the  federal  buildings,  the  city  hall  and  the  police  stations. 
In  his  advertising  business  he  also  represented  an  associa¬ 
tion  of  manufacturers  with  a  total  membership  of  340  per¬ 
sons  in  the  Greater  Cleveland  area  and  kept  abreast  of 
developments  of  news  relating  to  labor  and  industrial  rela¬ 
tions.  In  1947  he  discontinued  his  advertising  ventures  and 
at  present  is  a  partner  in  a  farm  enterprise  in  New  London, 
Ohio,  engaged  in  the  raising  of  hogs  and  cattle.  As  soon  as 
his  services  are  needed  he  would  be  available  to  devote  all  of 
his  time  to  the  operation  of  the  proposed  station. 

29.  Mr.  Seltzer  testified  on  two  occasions  during  the  in¬ 
stant  hearing  that  there  were  no  outstanding  judgments 
against  him.  Subsequently,  however,  a  certified  copy  of  the 
record  of  the  Municipal  Court  of  Cleveland  was  introduced 
into  evidence,  which  discloses  that  pursuant  to  personal  serv¬ 
ice,  a  default  judgment  had  been  entered  against  Seltzer 
in  October,  1940 ;  that  execution  thereon  was  issued  in  No¬ 
vember,  1940,  and  returned  unsatisfied ;  that  an  order  in  aid 
of  execution  was  personally  served  on  him  in  December 
1940,  and  that  he  was  examined  in  aid  of  execution  before  a 
referee  pursuant  to  such  order ;  that  a  further  order  in  aid 
of  execution  was  served  at  his  residence  on  March  27, 1947 ; 
that  an  order  to  show  cause  was  personally  served  on  him 
on  April  5, 1947 ;  and  that  the  judgment  was  still  unsatisfied. 
When  confronted  by  this  evidence  on  cross-examination 
Seltzer  testified  in  substance  that  he  has  engaged  an  attor¬ 
ney  to  contest  the  claim  in  question ;  that  he  had  discussed 
this  claim  with  the  attorney  for  the  plaintiff  on  one  or  two 
occasions  in  the  presence  of  his  own  attorney  but  had  re¬ 
fused  to  pay  it ;  and  that  later  certain  papers  were  sent  to 
his  office  which  were  turned  over  to  his  attorney  to  handle 
but  that  he  did  not  know  that  this  claim  had  been  reduced  to 
a  judgment.  The  record  discloses  that  the  judgment  in  ques¬ 
tion  was  paid  in  full  by  Seltzer  during  the  course  of  the  hear¬ 
ing.  From  the  foregoing,  a  question  is  raised  as  to  whether 


Seltzer  displayed  complete  candor  in  his  testimony 
2925  on  this  subject.  However,  we  are  unable  to  find  that 
Seltzer’s  testimony  was  intended  deliberately  to  mis¬ 
lead  the  Commission,  to  conceal  a  material  fact,  or  wilfully 
to  misstate  the  facts.  The  evidence  is  open  to  the  interpreta¬ 
tion  that  Seltzer  was  unaware  of  the  entry  of  the  judgment 
against  him.  Accordingly,  the  Commission  believes  that  the 
record  does  not  support  a  finding  adverse  to  Seltzer  or 
Cleveland  Broadcasting  Inc.  on  this  point. 

30.  Except  for  Fred  R.  Ripley,  supra,  none  of  the  officers, 
directors  or  stockholders  of  the  applicant  corporation,  has 
had  any  experience  in  the  management  or  operation  of  a 
broadcast  station. 

31.  In  addition  to  the  general  manager  and  program  direc¬ 
tor,  the  applicant  proposes  to  employ  initially  a  staff  of 
68  qualified  persons  to  construct  and  operate  the  authorized 
and  proposed  broadcast  facilities.  About  five  individuals 
have  already  been  tentatively  engaged  to  fill  key  positions. 

32.  The  total  cost  of  construction  of  the  proposed  AM 
station  alone  is  estimated  at  $183,721.  However,  it  is  esti¬ 
mated  that  the  authorized  FM  and  the  proposed  AM  sta¬ 
tions  may  both  be  constructed  at  a  combined  total  cost  of 
$210,719  by  the  elimination  of  items  common  to  the  construc¬ 
tion  of  both  facilities.  The  annual  cost  of  operation  of  both 
the  AM  and  FM  facilities  is  estimated  at  $395,980  and  the 
annual  revenue,  to  be  derived  principally  from  the  pro¬ 
posed  AM  operation,  is  estimated  at  $442,260.  A  balance 
sheet  of  the  applicant,  as  of  September  30, 1947,  shows  total 
assets  of  $125,120,  consisting  of  $83,128.31  in  cash,  land 
valued  at  $11,500  and  deferred  charges  totalling  $30,491.69. 
No  liabilities  are  shown.  However,  this  balance  sheet  does 
not  reflect  an  increase  in  the  capitalization  of  the  applicant 
corporation  from  1,250  shares  of  common  stock  to  2,500 
shares  as  above  indicated.  2,191  shares  of  this  stock  have 
been  purchased  at  $100  per  share  and  the  remaining  309 
shares  have  been  subscribed  for  in  varying  amounts,  at 
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$100  per  share,  by  six  individuals.  The  evidence  discloses 
that  each  of  these  subscribers  has  sufficient  personal  assets 
from  which  to  fulfill  his  respective  stock  subscription  com¬ 
mitment.  Thus,  the  assets  of  the  applicant,  as  well  as  its 
net  worth,  actually  total  approximately  $250,000.  In  addi¬ 
tion,  the  applicant  has  obtained  a  commitment  for  a  loan, 
if  needed,  from  the  Bank  of  Ohio,  in  the  amount  of  $200,000. 

•  33.  The  applicant  proposes  to  broadcast  from  6:00  a.m. 
to  1 :00  a.m.  on  week  days  and  from  8 :00  a.m.  to  1 :00  a.m. 
on  Sundays.  The  proposed  program  schedule  was  prepared 
principally  by  Charles  A.  Seltzer  who  made  periodic  investi¬ 
gations  of  the  program  needs  of  the  City  of  Cleveland,  ex¬ 
tending  over  several  years,  including  a  canvass  by  him  and 
other  representatives  of  the  applicant  of  numerous  local  edu¬ 
cational,  religious,  civic  and  similar  organizations.  The  as¬ 
sistance  and  advice  of  Mr.  Ripley  were  also  enlisted  in  im¬ 
proving  and  refining  the  final  program  proposal.  This  sched¬ 
ule  is  based  on  the  applicant’s  plan  to  operate  the  proposed 
station  initially  on  a  non-network  basis,  although  the  Board 
of  Directors  has  made  no  definite  determination  as  to  wheth¬ 
er  a  network  affiliation  might  be  considered  at  some  future 
date  in  the  event  that  such  affiliation  should  later  become 
available. 

34.  The  applicant  has  adopted  the  following  program  pol¬ 
icies:  Time  would  be  made  available  without  charge  for 
broadcasting  matters  of  general  public  interest,  such  as  re¬ 
ligious  programs,  those  of  organized  educational  institu¬ 
tions  and  projects,  organized  efforts  toward  the  men- 
2926  tal,  moral  and  physical  betterment  of  both  youth  and 
adult,  discussions  urging  public  participation  in  com¬ 
munity  and  national  welfare  projects  and  the  promotion  of 
local,  state  and  federal  efforts  in  non-partisan  projects 
affecting  the  public  welfare.  Time  would  also  be  donated 
within  reasonable  limits,  for  the  expression  of  opposing 
views  on  questions  of  general  public  interest,  but  should  a 
party  request  more  time  than  the  proposed  station  could 
afford  to  give  for  such  purpose,  a  charge  would  be  made 


252 


therefor  and  certain  types  of  established  fornm  programs 
might  also  be  sponsored,  within  the  discretion  of  the  sta¬ 
tion  management.  Charges  would  be  made  for  time  contrac¬ 
ted  by  qualified  candidates  for  political  office  at  the  regular 
commercial  rates,  but  time  of  equal  value  and  importance 
would  be  offered  opposing  candidates  and  parties  on  the 
same  terms. 

35^  Periods  of  one-half  hour  each  on  Sunday  mornings 
have  been  tentatively  allocated  for  the  broadcasting  of  re¬ 
ligious  programs  of  the  Catholic,  Protestant  (white  and 
colored)  and  Jewish  faiths.  The  Catholic  program  would  be 
prepared  with  the  assistance  of  the  representatives  of  the 
Cleveland  Diocese  and  the  Bishop  thereof  has  been  con¬ 
tacted  for  that  purpose.  The  Protestant  programs,  consist¬ 
ing  of  one-half  hour  of  Negro  worship  and  another  one-half 
houf  broadcast  of  a  guest  pastor  and  choir  for  the  benefit 
of  white  congregations,  would  be  supervised  by  the  Cleve¬ 
land  Federation  of  Churches  and  Mr.  Harold  N.  McLaugh¬ 
lin,  supra,  has  consulted  with  representatives  thereof,  with 
the  view  to  arranging  for  such  programs.  Due  to  his  experi¬ 
ence  in  church  activities  Mr.  McLaughlin  would  also  be  per¬ 
sonally  available  to  the  station  management  for  suggestions 
and  advice  in  the  preparation  of  religious  programs,  with 
particular  reference  to  discussions  of  such  questions  as  the 
relation  of  religion  to  international,  domestic,  industrial,  so¬ 
cial  and  economic  problems.  The  Jewish  organizations  in¬ 
volved  in  the  Cleveland  Temples  have  been  contacted  regard¬ 
ing  the  broadcasting  of  Jewish  religious  programs.  The 
programs  of  these  various  religious  groups  would  consist  of 
discussions  of  the  practical  philosophy  of  such  religions 
rather  than  sermons  or  religious  services,  in  conformity 
with  the  expressed  preferences  of  some  of  their  respective 
leaders.  It  appears  that  some  of  these  leaders  also  desire 
to  have  Sunday  religious  programs  rescheduled  for  broad¬ 
cast  in  the  afternoon  rather  than  in  the  morning  and  the 
station  management  plans  to  comply  with  the  final  determi¬ 
nation  of  the  various  religious  groups  in  this  matter.  The 
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daily  program  service  would  be  opened  with  a  brief  prayer 
to  be  supplied  in  rotation  by  churches  of  the  different  de¬ 
nominations.  Transcribed  religious  programs  would  include 
hymns  and  a  fifteen  minute  period  entitled  “Christian 
Science  Hour”  on  Sunday  afternoons  and  religious  serv¬ 
ices  and  dramatic  presentations,  which  would  later  be  alter¬ 
nated  with  live  talent,  on  Wednesday  evenings. 

36.  The  applicant  proposes  to  broadcast  international, 
national  and  state  news,  which  would  be  furnished  by  the 
International  News  Service.  In  addition,  local  news  would 
be  collected  and  prepared  for  broadcasting  by  a  staff  to  be 
organized  for  that  purpose  consisting  initially  of  a  news 
editor,  three  assistants,  four  veteran  local  news  reporters, 
who  have  already  been  tentatively  engaged,  and  a  secretary. 
The  applicant  proposes  to  broadcast  regular  weekly  forums 
during  evening  hours,  on  such  subjects  as  divorce  prob¬ 
lems,  relations  between  children  and  parents,  labor-man¬ 
agement  controversies,  civic  and  community  questions,  farm 
prices  and  products,  living  costs,  foreign  affairs  and  inter¬ 
national  relations,  and  patriotic  objectives  and  activities. 

Discussions  and  tentative  arrangements  have  been 
2927  made  concerning  the  broadcasting  of  certain  of  these 
programs,  respectively,  with  two  judges  of  the  local 
courts,  with  prominent  local  representatives  of  labor  and 
industry,  including  several  directors  and  stockholders  of 
the  applicant,  and  with  representatives  of  the  Council  on 
World  Affairs,  the  local  Chamber  of  Commerce,  a  local  farm 
group  and  local  patriotic  organizations.  Mr.  Alvanley  Johns¬ 
ton,  supra,  would  be  available  to  personally  assist  and  ad¬ 
vise  the  Board  of  Directors  in  the  production  of  programs 
dealing  with  labor  problems  and  with  the  discussion  of  con¬ 
troversies  which  might  arise  between  labor  and  manage¬ 
ment.  The  applicant  would  feature  for  three  periods  each 
morning  briefs  of  news  concerning  local  sports  activities  such 
as  bowling  and  high  school  events.  Definite  periods  have 
also  been  allocated  for  seasonal  coverage  of  local  school  and 
amateur  sports  such  as  baseball,  football  and  track  meets, 
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as  well  as  professional  sports,  such  as  the  baseball  games 
of  the  Cleveland  Indians,  if  and  when  available.  The  local 
sports  programs  would  be  broadcast  with  the  assistance  and 
advice  of  Messrs.  Charles  A.  Mooney  and  Dan  W.  Duffy, 
supra.  Mr.  Creighton  Miller,  a  former  backfield  coach  at 
Yale  University,  now  employed  by  the  Cleveland  Browns  in 
the  development  of  new  professional  football  talent,  would 
also  occasionally  assist  in  promoting  these  programs  and  has 
already  contacted  representatives  of  the  various  high  schools 
for  this  purpose.  The  applicant  plans  to  broadcast  daily 
several  programs  of  particular  benefit  and  interest  to  wo¬ 
men,  such  as  instructions  in  home  economics,  audience  par¬ 
ticipation  shows  featuring  styles,  home  decoration,  feminine 
hobbies  and  women’s  club  activities.  The  representatives  of 
three  local  department  stores  have  agreed  to  provide  ex¬ 
perts  to  broadcast  on  these  programs  on  such  subjects  as 
decorating,  designing  and  other  phases  of  homemaking.  In 
addition,  Mr.  Seltzer  has  also  contacted  the  Club  Women  of 
Cleveland,  the  Catholic  Federation  of  Women’s  Clubs  and 
the  Jewish  Federation  of  Women’s  Clubs  and  invited  the 
representatives  thereof  to  participate  in  these  programs. 
The  applicant  has  scheduled  for  broadcast  several  programs 
for  the  entertainment  and  benefit  of  the  large  groups  of 
foreign  extraction  residing  in  Cleveland,  featuring  the  na¬ 
tive  music,  beliefs  and  traditions  of  various  nationalities 
of  the  old  world,  as  well  as  stories  of  American  traditions 
and  freedom  to  encourage  the  Americanization  of  such 
groups.  Mr.  Felix  T.  Matia,  supra ,  would  render  advice  and 
assistance  in  the  preparation  of  these  programs. 

37.  Periodic  daily  broadcasts  of  farm  news,  market  infor¬ 
mation  and  reports  of  weather,  drought,  planting  and  soil 
conditions  in  the  Northern  Ohio  area  would  be  supplied  by 
bulletins  from  the  United  States  Department  of  Agriculture, 
the  Ohio  State  Department  of  Agriculture,  the  Ohio  State 
University  School  of  Agriculture  and  the  regional  experi¬ 
mental  stations.  Weekly  broadcasts  concerning  the  rais¬ 
ing  of  live  stock  and  other  farm  activities  would  be  furnished 
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by  representatives  of  the  4-H  and  F.F.A.  Clubs.  The  pro¬ 
posed  program  schedule  also  provides  for  the  regular  broad¬ 
casting  of  a  variety  of  entertainment,  instructive  and  edu¬ 
cational  programs  for  children  and  high  school  students; 
historical  sketches  of  nearby  towns ;  book,  movie  and  radio 
reviews;  drama  and  musical  entertainment  by  local  high 
school  groups,  theatrical  organizations,  orchestral  and  chor¬ 
al  groups  and  Negro  singers  and  entertainers ;  discussions 
of  veterans’  problems  and  opportunities;  safety  and  traffic 
bulletins ;  scientific  subjects  to  be  furnished  by  the  Museum 
of  Natural  History;  discussions  by  the  Cleveland  Bar  Asso¬ 
ciation  educating  listeners  in  the  common  law ;  and  weekly 
broadcasts  by  the  Mayor  of  Cleveland  and  heads  of  the  city 
departments  concerning  the  affairs  of  the  City  Government. 
The  representatives  of  a  number  of  the  above  departments, 
organizations  and  agencies,  as  well  as  the  Mayor  and  other 
public  officials,  have  been  contacted  and  have  agreed 
2928  to  co-operate  in  the  broadcasting  of  these  programs. 

38.  The  Board  of  Directors  of  the  applicant  has  not 
yet  formally  adopted  any  specific  policy  concerning  the  sale 
of  commercial  time  or  spot  announcements.  Mr.  Seltzer  tes¬ 
tified  that  it  would  be  the  objective  of  the  station  manage¬ 
ment  to  sell,  on  an  average,  60%  of  the  total  broadcast  time, 
although  during  certain  weeks  the  amount  of  time  sold  might 
exceed  70%.  However,  he  asserted  that  70%  would  be  the 
overall  maximum  amount  of  time  sold  during  a  13-week 
period  and  30%  would  be  the  irreducible  minimum  devoted 
to  sustaining  programs  during  such  period.  Mr.  Seltzer  also 
estimated  that  approximately  355  commercial  spot  an¬ 
nouncements  and  about  95  public  service  announcements 
would  be  broadcast  weekly. 

39.  Mr.  Seltzer  prepared  an  analysis  by  minutes  (Cleve¬ 
land  Exhibit  No.  59)  of  the  applicant’s  proposed  weekly 
program  schedule  (based  on  19  hours  of  operation  daily  for 
six  days  and  17  hours  on  Sunday)  as  follows :  Between  the 
hours  of  6  p.m.  and  11  p.m.  seven  days  weekly  27.3%  of  the 


256 


time  (575  minutes)  would  be  devoted  to  the  broadcasting  of 
public  service  programs  (consisting  of  agriculture,  educa¬ 
tion,  cosmopolitan,  forum,  religion  and  miscellaneous  sub¬ 
jects)  ;  10%  (210  minutes)  to  news;  49%  (1030  minutes)  to 
music;  9.7%  (200  minutes)  to  sports;  and  4%  (85  minutes) 
to  miscellaneous  programs.  Between  the  hours  of  6  a.m.  and 
midnight  six  days  weekly  and  8  a.m.  and  midnight  on  Sun¬ 
days  20.6%  (1530  minutes)  would  be  used  for  public  serv¬ 
ice  programs;  19.2%  (1430  minutes)  for  news;  39.3%  (2920 
minutes)  for  music;  8.2%  (610  minutes)  for  sports;  and 
12%  (950  minutes)  for  miscellaneous  programs.  Between 
the  periods  from  6  a.m.  and  1  a.m.  six  days  weekly  and  from 
8  a.m.  to  1  a.m.  on  Sundays  19.5%  (1530  minutes)  would 
be  psed  for  public  service  programs;  18.6%  (1465  minutes) 
for  news;  42%  (3305  minutes)  for  music;  7.8%  (610  min¬ 
utes)  for  sports  and  12.1%  (950  minutes)  for  miscellaneous 
programs.  He  also  estimated  that  the  40.33%  (3170  min¬ 
utes)  of  the  total  broadcast  time  would  consist  of  live  pro¬ 
grams,  52.61%  (4135  minutes)  of  recorded  programs  and 
7.06%  (555  minutes)  of  wire  programs. 

2929  40.  However,  in  an  attachment  (Appendix  A)  to 

its  Proposed  Findings  and  Conclusions,  Scripps-How- 
ard  Radio,  Inc.  has  made  an  analysis  of  the  program  pro¬ 
posals  of  Cleveland  Broadcasting  Incorporated  (Cleveland 
Exhibits  Nos.  58,  59  and  59-A)  and  claims  therein  that  a 
number  of  these  proposed  programs  have  been  improperly 
classified  by  Mr.  Seltzer.  These  objections  are  based  on 
three  grounds:  (1)  that  periods  of  time  devoted  predomi¬ 
nantly  to  the  broadcasting  of  a  particular  type  of  program 
have  been  divided  into  several  different  program  classifica¬ 
tions,  contrary  to  what  is  claimed  to  be  the  Commission’s 
policy  to  the  effect  that  the  program  classification  to  which 
the  greater  amount  of  time  devoted  to  a  particular  program 
is  allocated  in  any  given  period,  shall  determine  the  classi¬ 
fication  of  the  entire  period;  (2)  that,  through  error,  more 
time  was  allocated  by  Mr.  Seltzer  to  certain  types  of  pro¬ 
grams  in  his  classification  thereof  by  minutes  and  percent- 
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ages  (Cleveland  Exhibit  No.  59)  than  was  shown  on  the 
basic  proposed  program  schedule  (Cleveland  Exhibit  No. 
58) ;  and  (3)  that  certain  wire  and  recorded  programs  were 
classified  as  live  programs  contrary  to  the  definitions  set 
forth  in  the  Commission’s  publication  known  as  “Public 
Service  Responsibility  of  Broadcast  Licensees”  (Blue 
Book). 

41.  In  support  of  its  claim  that  all  programs  shown  in  a 
given  period  of  time  should  be  classified  according  to  type 
or  topic  in  the  same  category  in  which  the  program  occupy¬ 
ing  the  largest  portion  of  this  period  would  normally  fall, 
Scripps-Howard  Radio,  Inc.  cites  the  Commission’s  “Blue 
Book”  and  its  Public  Notice  No.  95462.  However,  there  is 
nothing  in  either  of  these  documents  to  support  this  claim. 
The  Commission’s  “Blue  Book”  defines  recorded,  wire, 
network,  commercial  and  sustaining  programs  and  indi¬ 
cates  the  methods  by  which  such  programs  should  be  classi¬ 
fied.  The  Commission’s  Public  Notice  No.  95462  shows  cer¬ 
tain  changes  in  the  original  “Blue  Book”  program  defini¬ 
tions.  However,  neither  of  these  documents  defines  pro¬ 
grams  by  topics  such  as  education,  religion,  agriculture,  etc., 
nor  contains  any  formula  for  the  classification  of  such  pro¬ 
grams.  In  fact,  no  attempt  has  been  made  by  the  Commis¬ 
sion  to  classify  programs  by  topics  prior  to  the  time  it  issued 
its  revised  application  forms.  Section  IV,  Part  I,  paragraph 
2  of  revised  F.C.C.  Form  301,  “Application  for  Authority  to 
Construct  a  New  Broadcast  Station  or  Make  Changes  in  an 
Existing  Broadcast  Station”  does  contain  instructions  as  to 
the  types  of  programs  to  be  listed  under  various  topics. 
However,  the  use  of  this  revised  application  form  was  not 
required  until  February  29, 1948,  or  subsequent  to  the  close 
of  the  instant  hearing.  Mr.  Seltzer  was  not,  therefore,  un¬ 
der  any  requirement  to  follow  these  directions  in  classify¬ 
ing  the  proposed  program  service.  For  these  reasons  we 
find  that  the  objections  raised  by  Scripps-Howard  Radio, 
Inc.,  on  the  first  ground  mentioned  above,  are  without  merit. 
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42.  A  review  of  the  program  exhibits  submitted  by  Cleve¬ 
land  Broadcasting,  Inc.  indicates  that  in  a  few  instances, 
as  claimed  by  Scripps-Howard  Radio,  Inc.,  more  time  was 
allocated,  apparently  through  error,  to  certain  program 
classifications  than  was  shown  on  the  proposed  program 
schedule.  It  also  appears  that  certain  wire  and  recorded 
programs  have  been  classified  as  live  programs  on  Cleve¬ 
land  Exhibit  No.  59  and  59-A  contrary  to  the  “Blue  Book” 
definition  of  such  programs.  These  errors  are  discussed 
below. 

2930  43.  Public  Service  Programs :  For  the  reasons  set 

forth  in  paragraph  41,  supra,  the  objections  raised  by 
Scripps-Howard  Radio,  Inc.  to  the  allocation  of  five  minutes 
weekly  to  the  agricultvral  classification  from  a  daily  45- 
minute  program  known  is  “Rush  Hour  Round  Up,”  to  the 
allocation  of  35  minutes  weekly  to  the  educational  classifica¬ 
tion  from  a  daily  15  minute  program  known  as  “Random 
Review”  and  to  the  allocation  of  25  minutes  weekly  to  the 
cosmopolitan  classification  from  a  daily  25-minute  program 
known  as  “Variety  Matinee”,  are  without  merit.  The  first 
of  these  programs  is  described  in  Exhibit  No.  58  as  contain¬ 
ing  diversified  items.  The  testimony  indicates  that  the  sec¬ 
ond  consists  of  transcribed  music.  It  appears  from  Ex¬ 
hibit  No.  58  that  the  third  consists  of  both  live  talent  and 
transcribed  music.  The  applicant  may  well  be  planning  to 
intersperse  these  programs,  respectively,  with  announce¬ 
ments  or  brief  discussions  relating  to  agriculture,  education 
and  cosmopolitan  groups,  even  though  they  were  not  speci¬ 
fically  described  in  Exhibit  No.  58  or  the  testimony.  How¬ 
ever,  the  allocation  of  a  weekly  evening  period  of  30  minutes 
to  the  cosmopolitan  classification,  described  in  Exhibit  No. 
58  as  an  “all  Negro  talent  show”,  appears  to  be  improper 
hs  the  Negroes  are  not  commonly  regarded  as  a  cosmopoli¬ 
tan  group.  We  find,  therefore,  that  the  time  allocated  to  cos¬ 
mopolitan  programs  is  overstated  by  30  minutes.  It  appears 
that  the  time  allocated  on  Exhibit  No.  58  (25  minutes  each) 
for  two  weekly  forum  programs,  entitled  respectively  “No 
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Other  Land”  and  “Bringing  Up  Father”,  has  been  errone¬ 
ously  overstated  by  five  minutes  each  in  Exhibits  Nos.  59 
and  59-A.  Ten  minutes  therefore  should  be  deducted  from 
the  forum  classification.  For  the  reasons  stated  in  para¬ 
graph  41,  supra,  there  is  no  merit  to  Scripps-Howard’s  claim 
that  seven  minutes  weekly  are  erroneously  allocated  to  the 
religious  classification  from  the  opening  daily  and  Sunday 
news  periods.  Exhibit  No.  58  specifically  states  that  the 
initial  daily  program  will  open  with  a  brief  prayer.  For  the 
same  reasons  heretofore  stated,  there  is  likewise  no  merit  to 
Scripps-Howard ’s  claim  that  eight  minutes  weekly  have 
been  erroneously  allocated  to  the  miscellaneous  public  serv¬ 
ice  classification  from  the  daily  program  known  as  “Rush 
Hour  Round  Up.”  However,  in  our  opinion,  a  weekly  half 
hour  evening  program  entitled  “Talent  of  the  Town”,  de¬ 
scribed  as  featuring  local  amateur  and  professionals,  has 
been  erroneously  classified  as  a  miscellaneous  public  serv¬ 
ice  program  in  view  of  the  fact  that  there  is  no  evidence  to 
indicate  that  this  program  contains  any  public  service  fea¬ 
tures.  We  find,  therefore,  that  the  time  allocated  to  miscel¬ 
laneous  public  service  programs  is  overstated  by  30  minutes, 
and  that  30  minutes  weekly  should  be  deducted  from  cosmo¬ 
politan  programs,  10  minutes  weekly  from  forum  programs 
and  30  minutes  weekly  from  miscellaneous  public  service 
programs;  leaving  a  total  of  1460  minutes  weekly,  or 
18.57%,  which  should  be  classified  as  public  service  pro¬ 
grams. 

44.  News  Programs :  Cleveland  Broadcasting,  Inc.  has  al¬ 
located  25  minutes  a  week  to  the  classification  of  news  from 
a  half  hour  daily  program  entitled  “By  Candlelight”  shown 
on  Exhibit  No.  58  as  consisting  entirely  of  transcribed  music. 
Throughout  all  of  the  rest  of  Exhibit  No.  58  the  periods 
devoted  to  news  broadcasts  are  specifically  and  consistently 
indicated  and  described.  In  view  of  the  failure  to  indicate 
on  Exhibit  No.  58  that  any  portion  of  this  half-hour  period 
would  be  devoted  to  news,  it  appears  that  the  classi- 
2931  fication  of  5  minutes  daily  of  this  period  as  news  is 
arbitrary.  It  appears  from  the  foregoing  that  the 
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tinie  allocated  to  the  classification  of  news  on  Exhibit  No. 
59  is  overstated  by  25  minutes.  Therefore,  a  total  of  1,440 
minutes  weekly  (18.32%)  should  be  classified  as  news  pro¬ 
grams. 

45.  Musical  programs:  The  time  shown  on  Exhibit  No. 
58  (50  minutes)  as  allocated  to  a  weekly  musical  program  en¬ 
titled  “Saturday  Jam  Sessions”  is  erroneously  overstated 
on  Exhibits  59  and  59-A  by  10  minutes  and  the  time  (110 
minutes)  allocation  to  another  weekly  evening  program  en¬ 
titled  “  Saturday  Night  Jamboree”  is  also  erroneously  over¬ 
stated  on  these  exhibits  by  five  minutes.  Therefore,  a  total 
of  15  minutes  should  be  deducted  from  the  musical  classifica- 
tipn.  (For  the  same  reasons  heretofore  stated,  there  is  no 
mferit  to  Scripps-Howard’s  contention  that  a  total  of  80  min¬ 
utes  w-eekly  from  the  program  entitled  “Rush  Hour  Round 
Up”  has  been  erroneously  classified  as  music.  In  fact,  Cleve¬ 
land  Exhibit  No.  58  specifically  states  that  this  program, 
composed  of  diversified  items,  will  be  interspersed  with  tran¬ 
scribed  music.)  The  total  amount  of  time  to  be  classified  as 
music  should,  therefore,  be  3,290  minutes,  or  41.85%. 

46.  Sports  Programs :  On  Cleveland  Exhibits  Nos.  59  and 
59-A,  Mr.  Seltzer  indicated  that  610  minutes  weekly  (7.8%) 
would  be  devoted  to  the  broadcasting  of  sport  programs. 
However,  this  figure  is  a  combination  of  295  minutes  weekly 
allocated  to  regular  sports  programs  plus  additional  periods 
devoted  to  seasonal  sports.  (For  reasons  heretofore  stated 
in  paragraph  41,  supra,  we  find  no  merit  to  the  contention  of 
Scripps-Howard  Radio,  Inc.  that  a  period  of  five  minutes 
daily,  or  25  minutes  weekly,  taken  from  the  daily  broadcast 
between  6:00  and  6:15  p.m.  is  erroneously  classified  as 
sports.  This  15-minute  period  is  specifically  entitled  “News- 
Sports”  on  Cleveland  Exhibit  No.  58,  indicating  that  the 
time  therein  is  divided  between  these  subjects.)  For  the  fore¬ 
going  reasons,  it  appears  that  a  total  of  295  minutes  (3.75%) 
weekly,  rather  than  610  minutes  (7.8%)  weekly  as  indicated 
by  Mr.  Seltzer,  should  be  classified  as  sports  programs.  A 
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review  of  Cleveland  Exhibit  Nos.  58,  59  and  59-A  indicates, 
as  claimed  by  Scripps-Howard  Radio,  Inc.  that  during  the 
periods  in  which  seasonal  sports  programs  would  be  broad¬ 
cast,  raising  the  total  to  610  minutes  weekly  for  all  sports 
programs,  no  corresponding  reductions  were  made  on  Cleve¬ 
land  Exhibit  No.  59  for  the  periods  allocated  to  the  broad¬ 
casting  of  other  programs.  Based  upon  the  information  sub¬ 
mitted  in  Cleveland  Exhibit  No.  59-A,  our  analysis  of  Cleve¬ 
land  Exhibit  No.  58  indicates  that  during  such  periods  the 
broadcasting  of  other  types  of  programs  would  be  corre¬ 
spondingly  reduced  as  follows:  educational  public  service 
by  50  minutes  and  miscellaneous  public  service  by  30  min¬ 
utes,  thus  reducing  all  weekly  public  service  programs  to 
1,380  minutes  (17.55%) ;  weekly  news  by  20  minutes,  or  to 
1,420  minutes  (18%);  and  weekly  music  by  160  minutes, 
or  to  3,130  minutes  (39.82%). 

2932  47.  Live,  recorded  and  Wire  Programs :  The  Com¬ 

mission’s  “Blue  Book”  defines  a  recorded  program 
as  one  which  uses  phonograph  records,  electrical  transcrip¬ 
tions,  or  other  means  of  mechanical  reproduction  in  whole 
or  in  part — except  where  the  recording  is  wholly  incidental 
to  the  program,  etc.  (Emphasis  supplied).  The  “Blue  Book” 
defines  a  wire  program  as  one,  the  text  of  which  is  distribut¬ 
ed  to  a  number  of  stations  by  telegraph,  teletype,  or  similar 
means  and  read  in  whole  or  in  part  by  a  local  announcer. 
Programs  distributed  by  the  wire  news  services  are  defined 
as  “wire”  programs.  The  “Blue  Book”  also  defines  a  local 
live  program  as  one  which  uses  live  talent  exclusively, 
whether  originating  in  the  station  studios  or  by  remote  con¬ 
trol.  (Emphasis  supplied). 

48.  Mr.  Seltzer  has  classified  a  weekly  60-minute  program 
entitled  “Teen  Time”  as  a  “live”  program,  whereas  Cleve¬ 
land  Exhibit  No.  58  and  the  testimony  discloses  that  tran¬ 
scribed  music  is  used  therein.  Under  the  above  “Blue  Book” 
definitions  this  program  should  be  classified  as  “recorded.” 
Mr.  Seltzer  also  classified  four  daily  agricultural  programs 
entitled  respectively  “Farm  Market  News”  (to  be  broad- 
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cast  twice  daily,  “Northern  Ohio  Farming  Conditions”  and 
the  “United  States  Department  of  Agriculture  Bulletins,” 
totalling  in  the  aggregate  115  minutes  per  week,  as  “live” 
prdgrams,  whereas  Mr.  Seltzer’s  testimony  clearly  indicates 
that  all  of  these  programs  are  to  be  supplied  over  the  wires 
of  the  International  News  Service.  Under  the  above  “Blue 
Book”  definitions  these  programs  should  be  classified  as 
“wire”.  To  summarize,  a  total  of  175  minutes  weekly  should 
be  deducted  from  the  live  classification,  leaving  a  total  of 
2,995  minutes  (38.1%)  weekly  devoted  to  “live”  programs. 
Sixty  minutes  weekly  should  be  added  to  the  recorded  clas¬ 
sification,  making  a  total  of  4,195  minutes  (53.4%)  weekly 
devoted  to  recorded  programs.  A  total  of  115  minutes  week¬ 
ly  should  be  added  to  the  wire  classification,  making  a  total 
of  670  minutes  (8.5%)  weekly  devoted  to  wire  programs. 

49.  We  find  no  merit  to  the  contention  of  Scripps-Howard 
Radio,  Inc.  that  a  total  of  750  minutes  per  week,  represent¬ 
ing  21  news  programs,  should  be  deducted  from  the  “live” 
classification  merely  because  these  programs  were  not  iden¬ 
tified  as  “live”  in  the  proposed  program  schedule  (Exhibit 
No.  58)  and  because  the  remaining  12  news  programs  in  the 
proposed  schedule  were  not  specifically  identified  as  between 
“live”  and  “wire”  in  the  Cleveland  Exhibits  No.  58  and 
59- A.  It  was  not  the  purpose  of  Cleveland  Exhibit  No.  58 
to  show  a  breakdown  as  between  “live”  and  “wire”  pro¬ 
grams  and  the  21  news  programs  classified  as  “live”  were 
properly  identified  on  Cleveland  Exhibit  No.  59-A.  As  news 
programs  must  either  fall  into  one  of  two  classifications, 
namely  “live”  or  “wire”,  it  was  unnecessary  to  specifically 
identify  the  12  remaining  news  programs  on  Exhibit  No. 
59-A  as  wire  programs,  for  it  may  be  presumed  that  all  news 
programs  which  are  not  classified  as  “live”  must  necessar¬ 
ily  be  “wire.” 

50.  Based  upon  this  independent  analysis  of  the  proposed 
Cleveland  program  schedule  (Cleveland  Exhibit  No.  58),  as 
well  as  detailed  data  supporting  the  classifications  made  by 
Mr.  Seltzer  (Cleveland  Exhibit  No.  59-A),  it  appears  that 
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the  Cleveland  program  schedule  should  be  classified  by 
minutes  as  follows :  Between  the  hours  of  6  p.m.  and  11  p.m. 
seven  days  weekly  24.52%  (515  minutes)  would  be  used  for 
public  service  programs;  8.8%  (185  minutes)  for  news; 
48.8%  (1025  minutes)  for  music;  2.61%  (55  minutes)  for 
sports,5  and  15.27%  (320  minutes.)  for  miscellaneous 
2933  programs.6  Between  the  hours  of  C  a.m.  and  midnight 
six  days  weekly  and  8  a.m.  and  midnight  on  Sundays 
19.62%  (1460  minutes)  would  be  used  for  public  service  pro¬ 
grams;  18.88%  (1405  minutes)  for  news;  38.91%  (2905 
minutes)  for  music;  3.95%  (295  minutes)  for  sports  and 
18.64%  (1375  minutes)  for  miscellaneous  programs.  Be¬ 
tween  the  hours  of  6  a.m.  and  1  a.m.  six  days  weekly  and  8 
a.m.  and  1  a.m.  on  Sundays  18.57%  (1460  minutes)  would 
be  used  for  public  service  programs ;  18.32%  (1440  minutes) 
for  news;  41.85%  (3290  minutes)  for  music;  3.75%  (295 
minutes)  for  sports;  and  17.51%  (1375  minutes)  for  mis¬ 
cellaneous  programs.  According  to  our  analysis  of  Cleve¬ 
land  Exhibits  Nos.  58  and  59-A,  38.1%  (2995  minutes)  of 
the  total  weekly  broadcast  time  would  consist  of  live  pro¬ 
grams;  53.4%  (4195  minutes)  of  recorded  programs;  and 
8.5%  (670  minutes)  of  wire  programs. 

51.  Ray  T.  Miller,  President,  director  and  largest  single 
stockholder  of  the  applicant,  testified  that  it  is  the  intention 
of  the  other  stockholders  and  himself  to  donate  as  much 
time  for  the  broadcasting  of  civic  and  other  public  service 
programs  as  would  be  required  to  adequately  serve  the 
needs  and  interests  of  the  community,  even  though  the  pe¬ 
riods  to  be  given  for  such  purposes  might  materially  ex¬ 
ceed  those  shown  on  the  proposed  program  schedule. 

52.  The  applicant  plans  to  maintain  studios  in  the  same 
locality  for  its  authorized  FM  and  proposed  AM  facilities. 

5  The  figures  on  this  subject  relate  to  regularly  scheduled  sports.  See 
paragraph  46  for  discussion  of  seasonal  sports. 

«  No  attempt  has  been  made  to  classify  programs  in  this  category  on  an 
individual  basis  because  of  any  particular  characteristics  thereof  war¬ 
ranting  such  classification,  but  these  figures  merely  represent  the 
residue  of  all  programs  not  assigned  to  the  other  classifications  listed 
above. 
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Although  no  definite  arrangements  have  yet  been  made  for 
studio  space,  at  the  time  of  the  hearing  it  appeared  that  such 
space  was  available  in  two  office  buildings  in  the  downtown 
area  of  Cleveland. 

Engineering  Matters  Involved  in  Dockets  Nos.  6916  and  6917 

53.  The  station  proposed  by  Scripps-Howard,  Inc.  would 
provide  primary  nighttime  service  to  an  estimated  area  of 
423  square  miles,  including  a  population  of  1,183,439  within 
its  estimated  interference-free  7  mv/m  contour,  and  would 
render  primary  daytime  service  to  an  estimated  area  of 
3,225  square  miles,  including  a  population  of  approximately 

1,456,404. 7  The  proposed  operation  would  provide 
2934  primary  service  to  all  of  the  population  of  the  Cleve¬ 
land  metropolitan  district  during  daytime  hours  and 
to  96.5%  of  the  population  and  71.3%  of  the  area  of  this 
district  during  nighttime  hours.  Substantially  all  of  the 
business  and  industrial  districts  of  Cleveland  would  receive 
a  signal  of  the  order  of  intensity  of  25  mv/m  or  greater. 

54.  The  station  proposed  by  Cleveland  Broadcasting  In¬ 
corporated  would  provide  primary  nighttime  service  to  an 
estimated  area  of  397  square  miles,  including  a  population 
of  1,185,728  within  its  estimated  interference-free  6.9  mv/m 


i  Based  upon  the  use  of  minor  civil  division  maps  and  the  population 
figures  published  by  the  1940  U.  S.  Census,  the  engineering  witness  for 
Scripps-Howard  Radio,  Inc.,  determined  that  this  applicant  would 
serve  a  population  of  1,479,404  within  its  normally  protected  .5  mv/m 
daytime  contour  (Scripps-Howard  Exhibit  59,  Figure  5-A).  Using 
Scripps-Howard  Exhibit  59,  Figure  5-A,  and  exactly  the  same  method 
of  computation  of  populations,  the  engineering  witness  for  Cleveland 
Broadcasting  Incorporated  determined  that  Scripps-Howard  Radio,  Inc. 
would  serve  46,000  fewer  persons  than  estimated  by  its  engineer,  within 
its  prospective  .5  mv/m  daytime  contour.  As  the  record  discloses  no 
evidence  which  would  afford  a  basis  for  reconciling  the  difference  in 
these  estimates,  we  have  deducted  a  mean  figure  of  23,000  from  the 
Scripps-Howard  estimate,  leaving  a  figure  of  1,456,404,  which  appears, 
under  the  circumstances,  to  be  a  reasonable  and  fair  estimate  of  the 
population  expected  to  be  served  in  this  area. 
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contour,8  and  primary  daytime  service  to  an  estimated  area 
of  2,840  square  miles,  including  a  population  of  1,345,436. 
The  proposed  operation  would  render  primary  daytime  ser¬ 
vice  to  all  the  population  of  the  Cleveland  metropolitan  dis¬ 
trict  and  primary  nighttime  service  to  97.5%  of  the  popula¬ 
tion  and  73.4%  of  the  area  of  this  metropolitan  district. 
The  major  portion  of  the  Cleveland  industrial  district  would 
receive  a  signal  of  the  order  of  intensity  of  at  least  25  mv/m 
but  the  industrial  area  embraced  in  this  contour  would  be 
somewhat  smaller  than  that  which  would  be  included  within 
the  25  mv/m  contour  of  the  station  proposed  by  Scripps- 
Howard  Radio,  Inc. 

55.  As  above  indicated,  the  proposed  Scripps-Howard 
station  would  render  primary  daytime  service  to  approxi¬ 
mately  111,000  more  persons  than  would  the  station  pro¬ 
posed  by  Cleveland  Broadcasting  Incorporated.  All  of  this 
population  resides  outside  of  the  metropolitan  district  of 
Cleveland  and  the  major  portion  thereof  is  located  in  an 
area  generally  to  the  southwest  of  this  city.  Located  in  this 
area  is  the  city  of  Elyria  with  a  population  of  25,120  (1940 
U.  S.  Census)  which  would  be  included  within  the  2  mv/m 
contour  of  the  Scripps-Howard  Radio,  Inc.  proposal,  but 
which  would  not  receive  primary  service  from  the  proposal 
of  Cleveland  Broadcasting  Incorporated.  As  above  indi¬ 
cated,  the  Commission  has  issued  a  permit  for  a  new  sta¬ 
tion  (WEOL)  at  Elyria  with  authorized  power  of  1  kw., 
unlimited  time,  which  will  render  primary  daytime  service 
to  this  city.  In  addition,  Elyria  and  the  surrounding  rural 

8  The  engineering  witness  for  Cleveland  Broadcasting  Incorporated 
admitted  that  the  difference  of  2,289  between  the  population  which  he 
estimated  would  be  served  at  night  by  this  applicant  and  the  population 
which  another  expert  witness  estimated  would  be  served  by  Scripps- 
Howard  Radio,  Inc.,  might  be  within  a  margin  of  error  in  computing 
these  populations.  Subsequent  to  the  close  of  the  instant  hearing  the 
licensee  of  Station  WOOD,  Grand  Rapids,  Michigan,  submitted  a  proof- 
of-performance  to  this  Commission  in  connection  with  its  recently 
granted  construction  permit,  authorizing  the  use  of  power  of  five 
kilowatts,  unlimited  time,  on  the  frequency  1300  kc.,  which  indicates 
that  the  nighttime  limitation  to  both  of  the  stations  proposed  herein 
would  be  to  the  approximate  6  mv/m  contour  instead  of  the  7  mv/m 
contour,  as  shown  in  this  record,  thus  slightly  extending  the  nighttime 
service  areas  of  both  proposals. 
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area  now  receive  primary  daytime  service  from  three  of  the 
above-mentioned  full-time  stations  located  in  Cleveland, 
namely,  WTAM,  WGAR  and  WHK. 

56.  As  both  applicants  request  identical  facilities  for  use 
in  the  same  area,  they  are  mutually  exclusive;  but 

2935  neither  of  the  proposed  stations  would  involve  objec¬ 
tionable  interference  with  the  services  proposed  in 
any  other  applications  for  broadcast  facilities  which  were 
pending  at  the  time  of  the  hearing  nor  cause  such  interfer¬ 
ence  to  the  services  of  any  existing  broadcast  stations. 

57.  The  directional  antenna  systems  and  other  equipment 
proposed  to  be  employed  by  both  of  the  applicants  herein 
w’ould  be  in  compliance  with  the  Commission’s  Rules  and 
Standards  of  Good  Engineering  Practice. 

CONCLUSIONS 

1.  As  both  of  the  applicants  herein  request  the  use  of 
identical  facilities  in  the  same  community,  they  are  mutually 
exclusive  and  we  afe  therefore  required  to  determine,  on 
a  comparative  basis,  which  is  the  best  qualified  to  serve  the 
public  interest.  Upon  careful  consideration  of  all  relevant 
and  material  facts  disclosed  by  this  record,  we  conclude,  for 
reasons  discussed  below,  that  a  grant  of  the  application  of 
Cleveland  Broadcasting  Incorporated  would  better  serve 
the  public  interest,  convenience  and  necessity  than  would 
a  grant  of  the  application  of  Scripps-Howard  Radio,  Inc. 

2.  In  considering,  on  a  comparative  basis,  competing  qual¬ 
ified  applicants  for  broadcast  facilities,  we  have  consistently 
attached  considerable  weight  to  the  factor  of  local  residence 
and  familiarity  with  local  conditions  in  the  community  to 
be  served.  As  above  shown,  24  of  the  25  officers,  directors 
and  stockholders  of  Cleveland  Broadcasting  Incorporated 
have  been  residents  of  the  Cleveland  area  for  many  years 
and  23  of  these  individuals  are  living  therein  at  the  present 
time.  Several  were  born  in  Cleveland  and  have  been  life¬ 
long  residents.  The  only  members  of  this  corporation  who 
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do  not  presently  reside  in  this  area  are  Fred  R.  Ripley, 
supra,  executive  vice-president,  director  and  stockholder 
and  Paul  C.  Aiken,  a  stockholder.  (These  two  individuals 
collectively  have  purchased  and  subscribed  for  11.6%  of 
the  total  authorized  capital  stock  of  this  corporation).  More¬ 
over,  Mr.  Ripley  was  born  in  Cleveland  and  spent  the  first 
forty  years  of  his  life  therein  and  will  return  thereto,  if 
and  when  he  assumes  his  duties  as  general  manager  of  the 
proposed  station.  Mr.  Aiken  plans  to  return  to  this  city 
upon  the  completion  of  his  term  of  office  as  Second  Assistant 
Postmaster  General.  Represented  among  the  stockholders 
of  this  corporation  are  individuals  with  widely  diversified 
backgrounds  of  experience  in  such  fields  as  manufacturing, 
industry,  merchandising,  banking,  advertising,  real  estate, 
insurance,  finance,  journalism,  law,  education,  religion,  man¬ 
agement  and  labor.  In  addition  to  their  professional  and 
business  activities,  a  number  of  these  officials  have,  in  the 
past,  held  important  public  offices,  both  elective  and  appoint¬ 
ive,  and  several  are  still  serving  in  responsible  positions  in 
the  city  government  of  Cleveland.  Most  of  the  officers,  di¬ 
rectors  and  stockholders  of  this  applicant  have  actively 
participated  in  the  civic  and  philanthropic  life  of  the  com¬ 
munity.  In  fact,  considered  collectively,  the  members  of 
this  corporation,  through  their  long  residence,  as  well  as 
through  their  civic  and  professional  pursuits,  are  deeply 
rooted  in  the  life  of  Cleveland  and  are  representative  of 
practically  every  phase  of  public  activity  in  that  city. 
2936  All  questions  of  policy  governing  Scripps-Howard 
Radio,  Inc.  are  determined  by  its  board  of  five  direc¬ 
tors  or  its  executive  committee  consisting  of  three  members. 
James  C.  Hanrahan  is  the  only  member  of  this  Board  or 
of  the  executive  committee  who  lives  in  Cleveland  and  he 
has  only  resided  in  this  city  since  the  year  1946.  The  only 
two  officers  of  this  corporation  besides  Hanrahan  who  re¬ 
side  in  Cleveland  are  J.  R.  Fawcett  and  Paul  Patterson.  As 
these  individuals  are  not  members  of  the  Board  of  Directors 
or  of  the  executive  committee  they  have  no  legal  authority 
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in  the  determination  of  questions  of  policy  and  manage¬ 
ment  affecting  this  corporation,  although  Mr.  Patterson 
does  participate  solely  in  an  advisory  capacity,  in  such 
matters.  All  of  the  voting  stock  in  Scripps-Howard  Radio, 
Inc.,  is  owned  by  the  E.  W.  Scripps  Company,  which  is  en¬ 
gaged  in  the  newspaper  publishing  business  and  which  con¬ 
trols  and  publishes  a  chain  of  newspapers  in  various  cities 
throughout  the  United  States,  including  the  Press,  the  sec¬ 
ond  largest  daily  in  Cleveland.  A  majority  of  the  shares  of 
the  common  voting  stock  (80.2%)  of  the  E.  W.  Scripps 
Company  is  held  by  the  Edward  W.  Scripps  Trust,  under 
the  terms  of  which  the  legal  control  thereof  is  vested  in 
three  trustees.  None  of  the  beneficiaries  of  this  trust,  ex¬ 
cept  Charles  E.  Scripps,  and  none  of  the  individual  owners 
of  this  common  stock  are  shown  to  be  residents  of  Cleveland. 
Charles  E.  Scripps  is  the  only  one  of  the  six  directors  of 
the  E.  W.  Scripps  Company  and  the  only  trustee  of  the  Ed- 
vrard  W.  Scripps  Trust,  who  lives  in  Cleveland  and  his  resi¬ 
dence  in  that  community  has  been  limited  to  the  year  1941 
and  the  period  since  January  1946  after  his  service'in  the 
Armed  Forces.  Moreover,  there  is  no  showing  that  he  di¬ 
rectly  or  actively  participates  in  the  affairs  of  Scripps- 
Howard  Radio,  Inc.  In  fact,  the  only  officer  or  director  of 
the  E.  W.  Scripps  Company  who  does  participate  in  the 
maiiagement  of  the  applicant  corporation  is  Jack  R.  How¬ 
ard,  a  resident  of  New  York  City.  It  is  clear  from  the 
foregoing  that  the  immediate  legal  control  of  Scripps-How¬ 
ard  Radio,  Inc.,  as  well  as  the  ownership  and  ultimate  legal 
control  of  this  corporation  is  vested,  for  the  most  part,  in 
absentee  interests.  In  view  of  the  foregoing,  we  believe  that 
the  application  of  Cleveland  Broadcasting  Incorporated  is 
to  be  preferred  to  the  application  of  Scripps-Howard  Radio, 
Inc.,  because  of  the  local  residence  of  its  stockholders  and 
the  far  greater  knowledge  of  and  association  with  Cleveland 
and  its  various  civic  enterprises  on  the  part  of  its  stock¬ 
holders,  officers  and  directors. 

4.  Another  factor  which  tends  to  favor  the  application 
of  Cleveland  Broadcasting  Incorporated  over  the  proposal 
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of  Scripps-Howard  Radio,  Inc.,  is  the  greater  integration 
of  ownership  and  management  which  would  result  from  a 
grant  of  the  former.  We  believe  that  these  factors  are 
of  particular  relevance  in  the  instant  case  where  both  ap¬ 
plicants  propose  initially  to  provide  a  local  non-network  ser¬ 
vice  devoted  to  the  particular  needs  and  interests  of  the 
Cleveland  metropolitan  area.  James  C.  Hanrahan  is  the 
only  officer  or  director  of  Scripps-Howard  Radio,  Inc.,  who 
would  actively  participate  in  the  day-to-day  operations  of 
its  proposed  station  and  he  would  have  no  ownership  inter¬ 
est  therein  whatsoever.  On  the  other  hand,  the  proposed 
general  manager  of  Cleveland  Broadcasting  Incorporated, 
namely,  Fred  R.  Ripley,  executive  vice-president  and  direc¬ 
tor,  has  subscribed  to  200  shares  of  the  capital  stock 
2937  of  this  applicant  (8%)  and  Charles  A.  Seltzer,  a  di¬ 
rector  of  the  corporation,  and  the  proposed  program 
director,  is  the  owner  of  39  shares  and  has  subscribed  to 
16  shares  (2.2%).  Moreover,  several  of  the  other  officers, 
directors  and  stockholders  of  this  applicant,  including  Ray 
T.  Miller,  president,  director  and  a  31%  stockholder,  would 
be  available  to  render  assistance  and  advice  in  the  opera¬ 
tion  of  its  proposed  station  and  would  be  prepared  to  devote 
substantial  portions  of  their  time  for  this  purpose.  While 
Scripps-Howard  Radio,  Inc.  plans  to  avail  itself  of  the  advice 
and  assistance  of  the  editor  and  members  of  the  staff  of  the 
Cleveland  Press,  as  well  as  of  a  panel  composed  of  a  group 
of  local  citizens,  in  the  preparation  and  presentation  of  its 
proposed  public  service  programs,  none  of  these  individ¬ 
uals  has  any  significant  ownership  interest  in  this  applicant 
or  authority  to  participate  in  the  policies  and  management 
governing  the  operation  of  its  proposed  station.  By  con¬ 
trast,  several  of  the  stockholders  of  Cleveland  Broadcast¬ 
ing  Incorporated  who  have  had  specialized  experience  in 
such  fields  as  labor,  management,  religion,  sports  and  civic 
and  other  public  welfare  activities,  are  prepared  to  actively 
assist  and  advise  the  management  of  its  proposed  station 
in  the  preparation  of  programs  dealing  with  these  subjects. 
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5.  While  there  are  now  located  in  Cleveland  five  AM 
broadcast  stations,  as  well  as  two  daily  newspapers  and  a 
large  number  of  other  publications  with  which  Scripps- 
Howard  Radio,  Inc.  has  no  connections  whatsoever,  never¬ 
theless  this  applicant  is  owned  and  controlled  by  the  same 
interests  which  control  a  third  newspaper,  namely,  the 
Cleveland  Press,  the  second  largest  daily  in  that  city.  On 
the  other  hand,  Cleveland  Broadcasting  Incorporated  has 
no  newspaper  interests  whatsoever  and  being  under  com¬ 
pletely  different  ownership  from  the  Cleveland  Press,  it 
would  necessarily  compete  with  this  publication  in  the  col¬ 
lection  of  news.  For  these  reasons  a  grant  of  the  applica¬ 
tion  of  Cleveland  Broadcasting  Incorporated  would  un¬ 
doubtedly  be  conducive  to  a  greater  diversification  of  the 
media  of  mass  communications  in  the  Cleveland  area  than 
wohld  a  grant  of  the  application  of  Scripps-Howard  Radio, 
Inc. 

6.  Each  of  the  applicants  herein  proposes  to  render  a 
meritorious  program  service  and  each  has  prepared  a  pro¬ 
gram  schedule  which  includes  a  wide  variety  of  public  ser¬ 
vice  features  designed  to  fulfill  the  needs  of  the  educational, 
religious  and  civic  organizations  and  institutions  of  the 
Cleveland  area.  While  the  program  schedule  of  Scripps- 
Howard  Radio,  Inc.  indicates  that  larger  periods  of  time 
have  been  allocated  by  this  applicant  to  certain  types  of 
public  service  programs  than  does  the  program  proposal  of 
Cleveland  Broadcasting  Incorporated,  Ray  T.  Miller,  presi¬ 
dent,  director  and  largest  single  stockholder  of  the  latter 
corporation,  gives  assurance  that  he  and  the  other  stock¬ 
holders  thereof  intend  to  donate  as  much  time  for  the  broad¬ 
casting  of  civic  and  other  public  service  programs  as  would 
be  required  to  adequately  serve  the  needs  and  interests  of 
the  community,  even  though  the  periods  to  be  given  therefor 
mi£ht  materially  exceed  those  shown  on  the  proposed  pro¬ 
gram  schedule  of  Cleveland  Broadcasting  Incorporated. 
While  it  appears  that  Charles  A.  Seltzer,  the  proposed  pro¬ 
gram  director  of  Cleveland  Broadcasting  Incorporated, 
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made  several  errors  in  classifying  the  programs  shown  on 
the  proposed  program  schedule  of  this  corporation,  never¬ 
theless  the  basic  proposal  indicates  that  this  applicant  is 
prepared  to  render  a  diversified  and  meritorious  program 
service. 

2938  7.  While  it  is  true  that  most  of  the  officers  and  all 

of  the  members  of  the  Board  of  Directors  of  Scripps- 
Howard  Radio,  Inc.  have  had  extensive  experience  in  the 
field  of  radiobroadcasting,  whereas,  with  one  exception, 
none  of  the  officials  of  Cleveland  Broadcasting  Incorpor¬ 
ated  has  had  any  such  experience,  in  our  opinion  this  con¬ 
sideration  is  outweighed  by  other  factors  discussed  herein. 
Although  James  C.  Hanrahan,  the  proposed  general  man¬ 
ager  of  Scripps-Howard  Radio,  Inc.  has  been  engaged  in  the 
broadcasting  business  since  1931,  most  of  his  experience  in 
this  field  has  been  in  communities  other  than  Cleveland  and, 
in  fact,  he  did  not  take  up  his  residence  in  that  city  until 
1946.  On  the  other  hand,  Fred  R.  Ripley,  the  proposed  gen¬ 
eral  manager  of  Cleveland  Broadcasting  Incorporated,  was 
born  in  Cleveland,  spent  the  first  forty  years  of  his  life 
therein,  during  which  he  was  employed  in  different  report- 
orial  and  editorial  capacities  with  various  Cleveland  news¬ 
papers  for  six  years;  and,  for  seven  years  following,  be¬ 
ginning  in  1926,  he  served,  successively,  in  important  posts 
in  three  Cleveland  broadcast  stations.  He  has  been  actively 
engaged  in  the  broadcasting  business  since  that  time.  Any 
current  familiarity  with  local  conditions  which  may  be 
claimed  by  Scripps-Howard  Radio,  Inc.  by  virtue  of  the 
more  recent  residence  of  Mr.  Hanrahan  in  Cleveland,  is  at 
least  equalled  by  the  knowledge  of  such  conditions  attained 
by  Charles  A.  Seltzer  as  the  result  of  his  continuous  life¬ 
time  residence  in  that  community  and  activities  therein  in 
the  fields  of  journalism  and  advertising.  As  above  indi¬ 
cated,  he  would  serve  as  program  director  of  the  station 
proposed  by  Cleveland  Broadcasting  Incorporated  and 
would  be  generally  available  for  advice  for  Mr.  Ripley  and 
the  station  management.  Moreover,  it  is  our  view  that  the 
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mere  advantage  of  previous  broadcasting  experience 
claimed  by  one  of  two  competing  applicants  for  new  broad¬ 
cast  facilities  should  not,  in  and  of  itself,  be  the  determin¬ 
ing  factor  in  favor  of  such  applicant  as  against  another 
highly  qualified  applicant  which  cannot  show  such  expe¬ 
rience,  but  which  offers  a  meritorious  program  proposal 
and  which  reveals  a  much  wider  familiarity  with  local  con¬ 
ditions  and  far  greater  activity  on  behalf  of  its  members 
in  virtually  all  phases  of  the  life  of  the  community  to  be 
served.  Were  we  to  regard  such  narrow  considerations  as 
controlling  in  the  selection  of  competing  applicants  for 
broadcast  facilities,  the  effect  of  such  policy  might  well  be, 
in  many  situations,  to  shut  out  numerous  qualified  new¬ 
comers  from  the  field  of  broadcasting  and  thus  to  deprive 
that  art  in  certain  areas  of  the  life-blood  of  competition 
which  is  necessary  to  its  health  and  improvement. 

8.  As  above  shown,  the  operation  of  the  station  proposed 
by  Scripps-Howard  Radio,  Inc.  would  constitute  a  some¬ 
what  more  efficient  use  of  the  frequency  1300  kilocycles  dur¬ 
ing  daytime  hours,  than  would  the  operation  of  the  pro¬ 
posal  of  Cleveland  Broadcasting  Incorporated,  as  the  for¬ 
mer  would  serve  a  larger  population  than  the  latter.  How¬ 
ever,  all  of  this  additional  population,  as  above  indicated, 
would  lie  outside  of  the  Cleveland  metropolitan  area  and 
a  substantial  portion  thereof  now  receives  primary  broad¬ 
cast  service  from  three  Cleveland  stations  and  will  receive 
additional  primary  service  from  a  station  recently  author¬ 
ized  for  the  city  of  Elyria.  This  additional  daytime  popu¬ 
lation  would  represent  only  about  8%  more  persons  than 
would  be  served  by  Cleveland  Radio  Incorporated.  It  is  our 
view  that  this  advantage  of  additional  coverage  is  out¬ 
weighed  by  other  considerations,  discussed  herein,  favor¬ 
ing  a  grant  of  the  application  of  Cleveland  Broad- 
2939  casting  Incorporated. 

9.  After  a  careful  review  of  the  entire  record  and 
particularly  in  view  of  the  foregoing  considerations,  we 
conclude  that  a  grant  of  the  application  of  Cleveland  Broad- 
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casting  Incorporated  would  better  serve  the  public  interest 
than  would  a  grant  to  Scripps-Howard  Radio,  Inc.  Cleve¬ 
land  Broadcasting  Incorporated  is  legally,  technically,  fi¬ 
nancially,  and  otherwise  qualified  to  construct  and  operate 
the  station  it  proposes.  Accordingly,  we  propose  to  grant 
the  application  of  Cleveland  Broadcasting  Incorporated 
and  to  deny  the  application  of  Scripps-Howard  Radio,  Inc. 
The  proposed  grant  is  subject  to  the  approval  of  the  trans¬ 
mitter  site  and  antenna  system  by  the  Civil  Aeronautics  Ad¬ 
ministration. 

FEDERAL  COMMUNICATIONS  COMMISSION* 

T.  J.  Slowee 

Secretary 

Released :  July  16, 1948 

See  Section  1.854  of  the  Commission’s  Rules  of  Practice 
and  Procedure. 

•  ••••*•••• 

2944 

I.  EXCEPTIONS. 

A.  To  the  Proposed  Decision. 

Scripps-Howard  Radio,  Inc.,  excepts  to  the  Commission’s 
Proposed  Decision  in  the  above  entitled  matter  released 
July  16, 1948,  upon  the  grounds  that  said  Proposed  Decision 
is  unjust,  arbitrary,  capricious,  unwarranted  and  erroneous 
in  that  said  Proposed  Decision  is  based  (1)  upon  proposed 
basic  findings  of  fact  (a)  which  are  not  supported  by  the 
evidence,  contrary  to  the  uncontradicted  evidence,  or  con¬ 
trary  to  the  great  weight  of  the  evidence,  (b)  which  are 
grounded  on  incompetent  evidence,  (c)  which  so  far  over¬ 
state  or  understate  evidence  as  to  be  erroneous,  or  (d)  which 
are  irrelevant  to  any  issue  in  these  proceedings;  (2)  upon 
a  failure  or  refusal  to  make  relevant  and  essential  basic 
findings  which  were  severally  established  by  the  uncontra¬ 
dicted  evidence  or  by  the  great  weight  of  the  evidence  and 
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which,  if  made  in  accordance  with  the  uncontradicted 
2945  evidence  or  the  great  weight  of  the  evidence,  would 
preclude  the  proposed  conclusory  findings  and  deci¬ 
sion  of  the  Commission ;  (3)  upon  conclusory  findings  which 
are  not  supported  by  or  are  contrary  to  proposed  basic 
findings  of  the  Commission ;  and  (4)  upon  errors  of  law. 

B.  To  Proposed  Basic  Findings  and  to  Failure  to  Make 
Basic  Findings  Established  by  the  Evidence  in  Lieu 
of  or  Supplemental  to  Basic  Findings  Proposed. 

Upon  the  grounds  (1)  that  each  of  the  following  proposed 
findings  of  fact  is  not  supported  by  the  evidence,  contrary 
to  the  uncontradicted  evidence,  or  contrary  to  the  great 
weight  of  the  evidence  or  grounded  on  incompetent  evi¬ 
dence;  (2)  that  each  of  the  following  proposed  findings  of 
fact  so  grossly  overstates  evidence  deemed  favorable  to  com¬ 
peting  applicant  and/ or  so  grossly  understates  facts  favor¬ 
able  to  this  applicant  as  to  he  grossly  misleading  and  errone¬ 
ous  ;  (3)  that  each  of  the  following  proposed  findings  of  fact 
is  irrelevant  and  impertinent  to  any  issue  in  these  pro¬ 
ceedings;  (4)  that  each  of  the  proposed  findings  of  fact 
omits  materials  facts  established  by  the  evidence  upon  the 
same  subject  matter  so  as  to  make  said  finding  grossly  mis¬ 
leading  and  erroneous;  and/or  (5)  that  a  determination  of 
each  of  the  facts  hereinafter  specified,  each  of  which  is  es¬ 
tablished  by  the  uncontradicted  evidence  or  by  the  great 
weight  of  the  evidence  and  each  of  which  the  Commission 
failed  or  refused  to  find,  is  essential  to  a  lawful  disposition 
of  this  controversy,  Scripps-Howard  Radio,  Inc.  in  particu¬ 
lar  excepts : 

1.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  3  of  the  Proposed  Decision  that  metropolitan 
Cleveland  also  receives  primary  AM  radio  service  from  one 
50kw  station  located  in  Detroit,  Michigan,  and  from  two  5kw 
stations  located  respectively  in  Akron,  Ohio,  and  Windsor, 
Ontario,  and  that  neither  Scripps-Howard  Radio,  Inc.,  nor 
anyone  interested  in  that  corporation  has  any  interest, 
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direct  or  indirect,  in  any  of  said  stations,  or  in  any  of  the 
stations,  grants  or  applications  mentioned  in  said  paragraph 
3  except  in  one  of  the  construction  permits  for  a  Class  B 
FM  station  in  Cleveland,  one  of  the  construction  permits 
for  a  Television  station  in  Cleveland,  and  the  instant  appli¬ 
cation  for  a  construction  permit  for  an  AM  station  in  Cleve¬ 
land.  (T.  506-7 ;  S-H  Ex.  43,  pp.  1-2.) 

2946  2.  To  the  failure  to  find  as  part  of  the  facts  pub¬ 

lished  in  paragraph  4  of  the  Proposed  Decision  that 
neither  Scripps-Howard  Kadio,  Inc.,  nor  any  one  interested 
in  that  corporation  has  any  interest,  direct  or  indirect,  in 
any  of  said  newspapers,  magazines,  periodicals,  motion  pic¬ 
ture  theatres  or  libraries  except  that  The  E.  W.  Scripps 
Company,  which  owns  all  of  the  voting  stock  of  Scripps- 
Howard  Radio,  Inc.,  is  the  publisher  of  The  Cleveland  Press. 
(T.  506-7, 601-2.) 

3.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  5  of  the  Proposed  Decision  that  the  annual  meet¬ 
ings  of  The  E.  W.  Scripps  Company  are  held  at  its  principal 
place  of  business  in  Cleveland,  Ohio.  (T.  584.) 

4.  To  the  finding  of  fact  in  paragraph  6  of  the  Proposed 
Decision  reading : 

“Mr.  Hanrahan  is  the  only  member  of  the  executive  com¬ 
mittee  of  the  board  of  directors  who  is  a  resident  of  Cleve¬ 
land  and  Messrs.  Patterson  and  Fawcett  are  the  only  other 
officers  who  are  residents  thereof.”, 

upon  the  ground  that  said  finding  is  arbitrarily,  unfairly 
and  discriminatively  worded  so  as  to  belittle  and  minimize 
rather  than  properly  describe  the  facts  in  this  respect ;  and 
to  the  failure  of  the  Commission  to  find  that  one  of  the  three 
members  of  applicant’s  executive  committee,  one  of  the  five 
members  of  applicant’s  board  and  three  of  applicant’s  eight 
officers  reside  in  Cleveland.  (S-H  Ex.  29.) 

5.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  6  of  the  Proposed  Decision  the  following : 
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One  formal  Directors  ’  meeting  is  held  each  year  and  spe¬ 
cial  meetings  are  held  periodically.  (T.  81.)  During  the 
past  year  and  a  half  Directors  ’  meetings  have  most  often 
been  held  in  Cleveland.  (T.  533-4.)  The  Executive  Commit¬ 
tee,  the  membership  of  which  comprises  a  majority  of  the 
Board,  convenes  frequently  and  gives  official  approval  to  the 
acts  of  officers  and  management.  (T.  542-3.)  James  C.  Han- 
rahan  and  M.  C.  Watters,  who  constitute  a  majority  of  the 
Executive  Committee,  now  devote,  and  for  many  years  have 
devoted,  their  entire  time  to  the  radio  broadcasting  business 
of  applicant  corporation.  (T.  7,  10,  20,  21,  416,  418,  428, 
533-4.)  Jack  R.  Howard,  who,  together  with  Messrs.  Hanra- 
han  and  Watters,  constitute  the  Executive  Committee  and 
a  majority  of  the  Board  of  Directors  of  applicant,  devotes, 

1  and  for  many  years  has  devoted,  a  large  part  of  his 
2947  time  to  the  radio  broadcasting  business  of  applicant 
corporation.  (T.  79, 100,  422,  424,  439.)  Mr.  Wester- 
gaard,  another  director  of  applicant,  devotes,  and  for  many 
years  has  devoted,  his  entire  time  to  the  radio  broadcasting 
business  of  applicant.  (T.  424-5.) 

6.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  7  of  the  Proposed  Decision  that  except  for  ap¬ 
proximately  three  years  spent  in  military  service  during 
World  War  II,  Jack  R.  Howard  has  actively  participated  in 
the  management  of  applicant’s  stations  and  affairs.  (T.  79, 
422,424,439.) 

7.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  8  of  the  Proposed  Decision  the  following  facts : 

Each  of  the  five  radio  stations  in  Iowa,  of  which  J.  C. 
Hanrahan  was  General  Manager  during  the  period  1931-5, 
inclusive,  was  operated  as  a  local  station  without  network 
affiliation.  (T.  420-1,  515.)  While  Mr.  Hanrahan  was  Gen¬ 
eral  Manager  of  WCPO  Cincinnati,  that  station  was  oper¬ 
ated  as  a  purely  local  station  without  network  affiliation. 
(T.  514.)  Mr.  Hanrahan  has  made  his  permanent  home  in 
Cleveland.  (T.  552.) 

8.  To  the  findings  of  fact  in  paragraph  9  of  the  Proposed 
Decision  that  The  E.  W.  Scripps  Company  “owns,  controls 
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or  publishes  a  chain  of  newspapers  in  various  cities 
throughout  the  United  States”  and  that  “It  (The  E.  W. 
Scripps  Co.)  also  owns  a  majority  of  the  voting  stock  in  the 
NEA  Service,  Inc.,  United  Features  Syndicate,  Inc.,  United 
Press  Association,  Allied  Newspapers  and  the  Scripps- 
Howard  Supply  Company”  upon  the  ground  that  said  find¬ 
ings  are  severally  irrelevant  and  impertinent  to  any  issue  in 
this  proceeding  and  are  severally  proposed  in  an  effort 
arbitrarily,  unwarrantedly  and  unlawfully  to  prejudice  this 
applicant. 

9.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  9  of  the  Proposed  Decision  that  Science  Service, 
Inc.  of  Washington,  D.  C.  and  Miami  University  of  Butler 
County,  Ohio,  are  beneficiaries  of  The  Edward  W.  Scripps 
Trust  and  that  approximately  65  per  cent  of  all  the  out¬ 
standing  stock  of  The  E.  W.  Scripps  Company  is  held  by 
The  Edward  W.  Scripps  Trust.  (S-H  Exs.  45;  49  Arts. 
22,  23.) 

10.  To  the  finding  of  fact  in  paragraph  9  of  the  Proposed 
Decision  that  “ none  of  whom  (referring  to  beneficiaries  of 

The  Edward  W.  Scripps  Trust),  except  Charles  E. 
2948  Scripps  are  shown  to  be  residents  of  Cleveland” 
upon  the  ground  that  said  finding  has  been  arbitrarily 
and  unwarranted^  worded  so  as  unfairly  to  distort  and 
color  the  evidence  and  prejudice  the  applicant;  and  to  the 
failure  of  the  Commission  to  find  in  lieu  thereof  that  Charles 
E.  Scripps,  one  of  the  principal  beneficiaries  of  The  Edward 
W.  Scripps  Trust,  is  a  resident  of  Cleveland. 

11.  To  the  finding  of  fact  in  paragraph  10  of  the  Proposed 
Decision  reading : 

“Messrs.  Meilink,  Patterson  and  Charles  E.  Scripps  are 
the  only  officers  of  the  E.  W.  Scripps  Company  who  reside 
in  Cleveland.  Moreover ,  Charles  E.  Scripps  is  the  only 
director  thereof  and  the  only  trustee  of  the  Edward  W. 
Scripps  Trust  who  resides  in  that  city.”, 
upon  the  ground  that  the  finding  is  arbitrarily,  unwarrant¬ 
ably  and  unfairly  worded  so  as  to  distort  and  improperly 
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color  the  evidence ;  and  to  the  failure  of  the  Commission  to 
find  in  lieu  thereof  the  following  facts : 

Messrs.  Meilink,  Patterson  and  Charles  E.  Scripps,  all  of 
whom  reside  in  Cleveland,  constitute  three  of  the  seven 
officers  of  The  E.  W.  Scripps  Company.  Charles  E.  Scripps 
is  also  a  Director  of  The  E.  W.  Scripps  Company  and  one 
of  the  three  trustees  of  The  Edward  W.  Scripps  Trust. 
(S-H  Ex.  44.)  George  B.  Parker  and  R.  A.  Huber,  who  are 
also  Directors  of  The  E.  W.  Scripps  Company,  formerly 
lived  in  Cleveland  and  have  maintained  their  familiarity 
with,  and  interest  in,  Cleveland  affairs.  (T.  647-9.)  John  H. 
Sorrells,  who  was  a  Director  at  the  time  of  the  hearing  but 
has  since  died,  had  also  lived  in  Cleveland  and  had  main¬ 
tained  his  knowledge  of,  and  interest  in,  Cleveland  affairs. 
(T.  649.) 

12.  To  the  finding  of  fact  in  paragraph  10  of  the  Proposed 
Decision  that  “only  six  individual  owners  of  small  minority 
interests  in  the  Class  A  common  and  preferred  stock  are 
shown  to  be  residents  thereof  (Cleveland) ■”  upon  the  ground 
that  said  finding  has  been  arbitrarily  and  unwarrantably 
wrorded  so  as  unfairly  to  distort  and  color  the  evidence  and 
to  make  the  finding  misleading  to  the  prejudice  of  the  appli¬ 
cant;  and  to  the  failure  of  the  Commission  to  find  the  fol¬ 
lowing  facts : 

The  following  owners  of  Class  A  common  stock  reside  in 
Cleveland:  Paul  Patterson  owning  16,000  shares;  Charles 
E.  Scripps  owning  4,000  shares  and  Thomas  J.  Edwards 
owning  1000  shares.  (S-H  Ex.  45;  T.  575.)  The  following 
owners  of  preferred  stock  reside  in  Cleveland,  to-wit : 
2949  Louis  B.  Seltzer,  John  G.  Meilink  and  Margaret 
!  Meilink.  The  size  of  their  holdings  of  preferred  does 
not  appear  except  that  they  are  less  than  6000  shares  each. 
(T.  575-6).  George  B.  Parker,  who  formerly  resided  in 
Cleveland  and  has  retained  his  familiarity  with  and  interest 
in  Cleveland  affairs,  owns  12,000  shares  of  Class  A  common. 
(T.  647-8.)  R.  A.  Huber,  who  formerly  lived  in  Cleveland 
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and  who  has  maintained  his  interest  in  and  familiarity  with 
Cleveland  affairs,  also  owns  preferred  stock.  (T.  649,  576.) 

13.  To  the  finding  of  fact  in  paragraph  10  of  the  Proposed 
Decision  which  reads : 

“Charles  E.  Scripps  first  came  to  Cleveland  in  1941  and 
left  in  December  of  that  year  to  enlist  in  the  Coast  Guard. 
After  his  discharge  from  the  service  in  about  January  1946 
he  returned  to  Cleveland  and  has  resided  there  since  that 
date.  His  duties  as  trustee  occupy  most  of  his  time.,,> 
in  that  said  finding  is  so  worded  as  not  fairly  to  reflect  the 
evidence  and  to  be  misleading  and  therefore  erroneous ;  and 
to  the  failure  of  the  Commission  to  find  in  lieu  thereof  as 
follows : 

Charles  E.  Scripps  has  resided  in  Cleveland,  Ohio,  since 
1941  with  his  business  office  in  the  Cleveland  Press  Building. 
From  December  1941  until  January  1946,  he  was  absent 
from  his  home  due  to  service  in  the  Coast  Guard  during 
World  War  II.  His  duties  as  Vice-President  and  Director 
of  The  E.  W.  Scripps  Company  and  as  trustee  of  The  Ed¬ 
ward  W.  Scripps  Trust  occupy  most  of  his  time.  In  the  dis¬ 
charge  of  these  duties  he  is  concerned  with  the  management 
and  operation  of  the  businesses  which  are  owned  or  con¬ 
trolled  by  The  E.  W.  Scripps  Company  and  which  include 
Scripps-Howard  Radio,  Inc.  (T.  596-8,  679-80.) 

14.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  10  of  the  Proposed  Decision  that  George  B. 
Parker  has  maintained  a  continuing  and  uninterrupted  in¬ 
terest  in  Cleveland  affairs,  that  John  H.  Sorrells,  since  de¬ 
ceased,  had  maintained  an  uninterrupted  familiarity  with 
Cleveland,  and  that  R.  A.  Huber  has  maintained  an  active 
interest  in  Cleveland  and  has  frequently  visited  his  relatives 
there.  (T.  576,  647-8,  649.) 

15.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  11  of  the  Proposed  Decision  that  applicant’s  pro¬ 
gram  schedule  has  been  approved  by  its  Executive  Com¬ 
mittee  and  by  its  Board  of  Directors.  (T.  440-1.) 


280 


2950  16.  To  the  finding  of  fact  in  paragraph  11  of  the 

i  Proposed  Decision  that  Mr.  Hanrahan  also  held  num¬ 
erous  consultations  with  the  Editor  and  principal  members 
of  the  staff  of  The  Cleveland  Press  and  with  a  large  num¬ 
ber  of  civic  leaders  in  the  Cleveland  area  “to  familiarize 
himself’ ’  with  local  needs  and  conditions  upon  the  ground 
that  in  so  far  as  said  finding  purports  to  find  or  imply  that 
Mr.  Hanrahan,  who  had  devoted  19  or  20  months  to  a  study 
of  the  radio  needs  of  greater  Cleveland  and  of  the  types  of 
programs  suited  and  available  to  meet  those  needs  (T.  427- 
9)  did  not  otherwise  possess,  or  had  not  otherwise  acquired, 
familiarity  with  local  needs  and  conditions,  said  finding  is 
not  supported  by  the  evidence  and  is  contrary  to  the  evi¬ 
dence.  (T.  427-9, 433.) 

17.  To  the  finding  of  fact  in  paragraph  13  of  the  Proposed 
Decision,  reading : 

“This  panel  has  been  partially  organized  and  would  con¬ 
sist  of  about  thirty  prominent  local,  religious,  educational, 
professional  and  industrial  leaders  and  public  officials.”, 
on  the  ground  that  said  finding  is  incomplete  and,  in  so  far 
as  it  finds  that  the  panel  is  only  partially  organized,  is  con¬ 
trary  to  the  uncontradicted  evidence ;  and  to  the  failure  of 
the  Commission  to  find  in  lieu  thereof  the  following : 

This  panel  has  been  organized  and  a  meeting  of  some  of 
its  members  has  been  held.  Mr.  Hanrahan  has  had  indi¬ 
vidual  discussions  with  a  good  many  of  its  members.  (T. 
437-8.)  The  panel  is  made  up  of  prominent  Cleveland  re¬ 
ligious,  educational,  professional,  cultural,  industrial  and 
labor  leaders  and  public  officials.  A  list  showing  the  names 
of  about  thirty  members  of  the  panel  was  submitted  to  illus¬ 
trate  the  character  of  the  membership.  (S-H  Ex.  32.) 

18.  To  the  finding  of  fact  in  paragraph  13  of  the  Proposed 
Decision  reading : 

“The  assistance  and  advice  of  Louis  B.  Seltzer,  the  editor, 
and  other  members  of  the  staff  of  the  Cleveland  Press  would 
also  be  available  to  the  applicant  in  the  planning  and  pre¬ 
paration  of  these  programs.  (However,  this  staff  would 
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have  no  responsibility  for  the  selection  or  presentation  of 
such  programs  and  would  not  participate  in  any  manner  in 
the  actual  management  or  operation  of  the  Scripps-Howard 
stations.)  Mr.  Seltzer  has  resided  in  the  Cleveland  area  all 
of  his  life,  has  been  associated  with  the  Cleveland  Press  in 
various  capacities  for  thirty-two  years  and  has  served  as 
its  editor  for  the  past  twenty  years.  At  present  he  holds 
membership  in  about  28  local  civic  and  charitable  or- 
2951  ganizations  and  was  recently  elected  president  of  the 
Cleveland  Welfare  Association,  composed  of  101 
social  and  welfare  agencies  of  the  greater  Cleveland  area.  ’  ’, 
on  the  ground  that  said  finding  so  far  understates  the  facts 
as  established  by  the  uncontradicted  evidence  as  to  be 
grossly  misleading  and  therefore  erroneous;  and  to  the 
failure  of  the  Commission  to  find  in  lieu  thereof  the  follow¬ 
ing  facts : 

The  E.  W.  Scripps  Company  publishes  The  Cleveland 
Press  which  was  founded  in  1878  and  is  one  of  the  principal 
daily  newspapers  published  in  Cleveland,  Ohio.  (T.  601; 
S-H  Ex.  43,  pp.  3,  4).  Its  local  interests  and  connections 
are,  and  long  have  been,  very  extensive,  varied  and  deep- 
rooted.  Under  an  agreement  between  The  Cleveland  Press 
and  Scripps-Howard  Radio,  Inc.  all  of  the  knowledge  of 
local  conditions,  interests  and  problems  possessed  by  the 
editor,  experts  and  reporters  of  The  Cleveland  Press  staff 
will  be  made  available  to  the  management  of  the  local 
Scripps-Howard  Radio  station  in  planning,  preparing  and 
arranging  for  radio  programs  of  local  interest  and  com¬ 
munity  service.  (T.  503,  636-7,  643-5.)  This  arrangement 
has  been  in  operation  for  some  time  in  connection  with  the 
plans  for  applicant’s  TV  and  FM  stations  and  with  program 
and  other  plans  for  applicant’s  proposed  AM  station  in 
Cleveland.  (T.  431-2,  433-4.) 

(a)  The  Cleveland  Press  maintains  a  large  staff  of  spe¬ 
cialists  or  experts,  each  of  whom  devotes  his  time  to  some 
special  aspect  or  feature  of  community  life  and  who  collec¬ 
tively  cover  every  significant  aspect  or  feature  of  community 
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life  in  metropolitan  Cleveland,  (T.  617-8;  S-H  Ex.  51.) 
Each  of  these  experts  devotes  virtually  all  of  his  time  to  rep- 
ortorial  work  in  his  particular  field.  This  work  consists  of 
personal  investigation  and  study  of  the  interests,  problems 
and  Aspirations  of  citizens  concerned  with  or  interested  in 
his  particular  field  and  involves  personal  interviews  and 
discussions  of  such  interests,  problems  and  aspirations  with 
the  citizens  concerned.  (T.  621-2.)  Many  of  these  specialists 
are  also  assisted  by  expert  staffs.  (T.  622-3.)  In  addition  to 
thesA  specialists  and  their  staffs,  the  Cleveland  Press  main¬ 
tain^  a  large  number  of  full-time  and  part-time  local  re¬ 
porters  who  deal  with  local  interests  through  general  and 
special  assignments.  (T.  623-4.)  The  daily  work  of  these 
editors,  specialists  and  reporters,  as  an  integral  part  and 
fundamental  objective  of  such  work,  brings  them  detailed 
knowledge  of  the  interests,  problems  and  aspirations  of  all 
the  various  segments  of  the  community;  and  such 
2952  detailed  knowledge  cannot  be  acquired  as  a  result  of 
daily  work  in  any  other  occupation.  (T.  626-7.)  They 
have  lived  in  Cleveland  many  years.  (T.  628-9 ;  S-H  Ex.  51.) 

(b)  About  65  per  cent  of  the  population  of  greater  Cleve¬ 
land  consists  of  foreign  bom  or  the  children  of  foreign  bom 
parents.  In  this  sense  there  are  some  30  nationality  groups. 
(T.  459-60.)  One  of  the  experts  on  the  Press  staff,  Nation¬ 
alities  Editor  Theodore  Andrica,  devotes  his  entire  time  to 
the  interests  and  problems  of  these  nationality  groups.  (S-H 
Ex.  51;  T.  618-9).  He  will  assist  the  management  of  the 
radio  stations  in  planning,  preparing  and  arranging  for 
programs  for  these  groups.  (T.  460-1,  519-9,  636-7.) 

(c)  Over  100,000  negroes  live  in  Cleveland.  The  Press 
staff  deals  with  the  news  and  activities  of  negro  groups  in 
the  same  way  as  any  other  group  in  the  community.  How¬ 
ever,  one  member  of  the  Press  staff,  Robert  Stafford,  de¬ 
votes  half  of  his  time  exclusively  to  the  problems  and  aspira¬ 
tions  of  the  negro  community.  A  negro  reporter  on  the 
Press  staff,  George  Moore,  although  a  general  assignment 
reporter  dealing  with  all  groups  of  people,  devotes  a  great 
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deal  of  time  to  assisting  Mr.  Stafford  in  the  foregoing  spe¬ 
cial  work.  (T.  630.) 

(d)  The  Cleveland  Press  maintains  a  Public  Service 
Bureau  which  is  headed  by  Charles  Schneider  who  has  five 
assistants.  Their  time  is  devoted  exclusively  to  arranging, 
developing  and  fostering  public  services  to  the  community. 
The  public  services  carried  on  by  The  Cleveland  Press  are 
extremely  varied  and  extensive.  (T.  631-2,  636,  640,  783-4, 
1126, 1128;  S-H  Exs.  52,  53.) 

(e)  Among  the  members  of  the  staff  of  The  Cleveland 
Press,  whose  knowledge  and  assistance  will  be  available  to 
the  management  of  the  Scripps-Howard  radio  stations,  is 
Louis  B.  Seltzer.  Mr.  Seltzer  has  lived  in  Cleveland  all  his 
life.  He  has  been  employed  by  The  Cleveland  Press  for  32 
years,  has  been  its  Editor  for  20  years  and  is  a  stockholder 
in  The  E.  W.  Scripps  Company.  Among  other  things  he  is 
President  of  the  Cleveland  Welfare  Federation  which  is 
composed  of  101  social  and  welfare  agencies  of  greater 
Cleveland,  Vice  President  of  Cleveland  Council  of  Boy 
Scouts,  Trustee  Cleveland  Chapter  of  American  Red  Cross, 
Director  of  the  Conservation  Council,  President  of  Cleve¬ 
land-  Conventions  &  Visitors  ’  Bureau,  Vice  President  of 
Cleveland  Rotary  Club,  Vice  President  of  Cleveland  Adver¬ 
tising  Club,  Trustee  of  Cleveland  Regional  Planning  Ass’n., 

Trustee  of  Industrial  Development  Council,  Trustee 
2953  of  the  Urban  League,  Trustee  of  Charity  Hospital, 

member  of  Advisory  Committee  of  Cleveland  Acad¬ 
emy  of  Medicine,  member  and  former  Vice  President  of 
Cleveland  City  Club,  member  of  Cleveland  Exchange  Club, 
member  of  Cleveland  Optimist  Club,  member  of  Cleveland 
Lions  Club,  member  of  Cleveland  Union  Club,  member  of 
Mid-Day  Club,  member  of  Cleveland  Athletic  Club,  member 
of  Cleveland  Hermit  Club,  member  of  Business  &  Profes¬ 
sional  Men’s  Club,  member  of  Cosmopolitan  League  of  Na¬ 
tions  Association,  member  of  Broadway-East  55th  Street 
Merchants  Association,  member  of  Glenville  Community 
Center,  member  of  East  93rd-Miles  Civic  Improvement  As- 
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sociation  and  other  civic  organizations.  (S-H  Ex.  54;  T. 
602, 642.) 

(f)  All  of  the  editors,  experts,  specialists  and  local  re¬ 
porters  on  the  staff  of  The  Cleveland  Press  will  be  avail¬ 
able  to  assist  the  management  of  the  Scripps-Howard  radio 
stations  in  Cleveland  in  planning,  preparing,  presenting 
and  arranging  for  programs  of  community  interest  and 
public  service.  (T.  636-7.) 

(g)  This  comprehensive  assistance  is  not  now,  and  will 
not  be,  made  available  to  any  other  radio  station  in  Cleve¬ 
land.  (T.  503-4, 637.) 

(h)  The  Editor  and  staff  of  the  Cleveland  Press  will  not 
control  or  participate  in  the  management  or  operation  of 
the  radio  stations  of  Scripps-Howard  Radio,  Inc.  (T.  640-1.) 

19.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  14  of  the  Proposed  Decision  the  following: 

The  number  and  quality  of  news  sources  provided  by  the 
applicant  are  extraordinary.  Of  special  note  is  the  extent 
and  quality  of  newscasts  provided  during  the  prime  listening 
hours  from  6  P.  M.  to  11  P.  M.  (T.  442-4;  S-H  Exs.  33,  38, 
39,  pp.  8-9.)  The  Cleveland  Press  is  the  most  predominantly 
“local”  newspaper  published  in  any  large  city.  It  publishes 
daily  approximately  96  columns  of  local  news  and  features 
and  has  from  65  to  68  reporters  who  devote  their  time  ex¬ 
clusively  to  the  development  of  local  news.  It  also  has  many 
part-time  local  reporters,  including  those  maintained  in 
local  Colleges  and  High  Schools.  Its  reporters  have  estab¬ 
lished  news  sources  and  contacts  which,  as  an  organization, 
could  not  be  duplicated  in  less  than  20  years.  (T.  624-5.)  It 
publishes  far  more  local  news  and  has  a  substantially  larger 
locdl  news  staff  than  any  newspaper  in  Cleveland.  It  spends 
approximately  $1,000,000  annually  in  gathering  and  process¬ 
ing  local  news.  (T.  614-6.) 

2054  The  arrangement  also  makes  available  to  the  radio 
stations  the  “morgue”  of  The  Cleveland  Press.  (T. 
610-11.)  A  newspaper  “morgue”  is  a  library  in  which  are 
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filed  biographical  and  historical  matters,  pictures,  zincs 
from  which  pictures  are  published  and  all  material  which 
may  be  useful  in  the  future.  A  newspaper  morgue  is  of  great 
value,  requires  a  very  long  period  of  time  for  accumulation 
and  is  very  difficult  to  replace.  (T.  610-12.) 

Applicant’s  news  staff  will  consist  of  one  news  manager, 
one  executive  assistant,  six  reporter-newsreel  cameramen, 
four  part-time  and  special  assignment  reporters  and  one 
photographic  laboratory  employee — a  total  staff  of  thirteen. 
The  applicant  has  also  allocated  $150  per  week  for  suburban 
reporter-cameramen.  (S-H  Ex.  42,  p.  2;  T.  443.) 

20.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  19  of  the  Proposed  Decision  the  following: 

This  policy  does  not  reflect  an  expectation  that  70%  of 
the  time  on  applicant’s  program  schedule  will  be  sponsored 
or  necessarily  is  sponsorable ;  and  applicant  will  not  change 
the  type  of  program  schedule  which  it  has  presented  in  order 
to  secure  a  larger  proportion  of  sponsored  programs.  (T. 
527-8.) 

21.  To  each  and  every  finding  of  fact  in  paragraph  20  of 
the  Proposed  Decision  on  the  ground  that  each  of  said  find¬ 
ings  is  incomplete ;  and  to  the  failure  of  the  Commission,  in 
lieu  thereof,  to  find  the  following : 

The  above  proposed  weekly  program  schedule  is  analyzed 
as  follows :  During  the  period  from  6 :00  a.  m.  to  12 :00  p.  m. 
weekly  165  minutes  would  be  devoted  to  the  broadcast  of 
agricultural  programs;  405  minutes  to  educational  pro¬ 
grams;  315  minutes  to  nationality  or  cosmopolitan  pro¬ 
grams;  330  minutes  to  opinion  or  forum  programs;  522 
minutes  to  religious  programs,  and  165  minutes  to  miscel¬ 
laneous  public  service  programs.  Between  the  hours  of  6 :00 
p.  m.  and  11 :00  p.  m.  weekly  42%  (885  minutes)  of  the  time 
would  be  devoted  to  the  broadcasting  of  public  service  pro¬ 
grams  (consisting  of  agriculture,  education,  nationality, 
opinion,  religion  and  miscellaneous  public  service  subjects) ; 
25%  (510  minutes)  to  news;  6%  (135  minutes)  to  sports; 
25%  (510  minutes)  to  music,  and  2%  (45  minutes)  to  mis- 
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cellaneous  programs.  Between  the  hours  of  6 :00  a.  m.  and 
midnight  weekly  25%  (1902  minutes)  would  be  devoted  to 
public  service  programs ;  22%  (1665  minutes)  for  news ;  8% 
(615  minutes)  for  sports;  39%  (2985  minutes)  for  music; 
6%  (418  minutes)  for  miscellaneous  programs.  During  ap¬ 
plicant’s  full  broadcast  day,  weekly,  (6:00  a.  m.  to  the  fol- 
'  lowing  6:00  a.  m.)  1902  minutes  would  be  devoted  to 
2955  the  broadcasting  of  public  service  programs;  2115 
minutes  to  news ;  615  minutes  to  sports ;  5030  minutes 
to  music;  and  418  minutes  to  miscellaneous  programs. 
During  the  periods  from  6 :00  p.  m.  to  11 :00  p.  m.,  Monday 
through  Saturday,  and  1 :00  p.  m.  to  11 :00  p.  m.  on  Sunday, 
73%  (1755  minutes)  of  the  time  would  consist  of  live  pro¬ 
grams  ;  and  during  the  periods  from  6 :00  a.  m.  to  midnight, 
weekly,  52%  (3980  minutes)  would  consist  of  such  pro¬ 
grams.  The  applicant  will  broadcast  810  minutes  of  remote 
programs  each  w-eek.  (S-H  Exs.  38,  39). 

22.  To  the  finding  of  fact  in  paragraph  22  of  the  Proposed 
Decision  reading : 

“In  the  hiring  of  employees,  it  is  not  the  policy  of  the 
station  management  to  discriminate  on  the  grounds  of  race, 
color  or  creed.”, 

upon  the  ground  that  said  finding  does  not  fairly  reflect  the 
facts  established  by  the  evidence  and  is  therefore  erroneous ; 
and  to  the  failure  of  the  Commission  to  find  in  lieu  thereof 
the  following : 

It  is  the  policy  of  applicant  to  employ,  whenever  practic¬ 
able,  qualified  local  residents  who  are  veterans  and  to  em¬ 
ploy  qualified  persons  without  regard  to  race,  creed  or  color. 
(T.  501-2.) 

23.  To  the  failure  to  find  as  part  of  the  facts  published  in 
the  Proposed  Decision  the  following  facts  with  respect  to 
the  national  and  local  rates  of  Scripps-Howard  Radio,  Inc. : 

In  the  original  hearing  applicant  introduced  a  national 
rate  card  and  a  local  rate.  ( S-H  Ex.  8.)  Applicant  has  made 
no  change  in  its  national  rate  card  but,  due  to  an  increase  of 
35%  to  40%  in  costs  of  radio  station  operation,  applicant 
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has  made  a  20%  to  25%  increase  in  its  local  rates.  (T.  487.) 
The  national  rates  of  applicant  are  substantially  lower  than 
those  existing  radio  stations  in  Cleveland.  (S-H  Exs.  8, 10.) 
Existing  stations  do  not  have  any  local  rate.  (T.  29-30,  220; 
S-H  Ex.  10.) 

(a)  Upon  the  basis  of  a  maximum  increase  of  25%  in  ap¬ 
plicant’s  local  rates  as  proposed  at  the  original  hearing,  ap¬ 
plicant’s  local  hourly  rates  range  from  $93.75  to  $125  for 
Class  A  time,  from  $65,625  to  $87.50  for  Class  B  time  and 
from  $52.50  to  $70.00  for  Class  C  time.  Applicant’s  local 
half-hourly  rates  are  60%  of  its  local  hourly  rates  and  its 
local  quarter-hourly  rates  are  40%  of  its  local  hourly  rates 
(T.  487;  S-H  Ex.  8.)  Applicant’s  local  rates  for  spot  an¬ 
nouncements  of  100  words  or  one  minute  transcription  are 
$10  or  less  for  Class  A  time  and  $6.25  or  less  for  Class  B 

time  (T.  487;  S-H  Ex.  8.)  These  local  rates  reflect 
2956  applicant’s  purpose  that  the  station  shall  be  operated 
primarily  in  the  interests  of  the  local  community. 

(b)  For  Class  A  time,  applicant’s  (one  time)  national 
rates  are  $300  per  hour,  $180  per  half  hour,  $120  per  quarter 
hour  and  $30  per  spot  announcement  of  100  words  or  one 
minute  transcription.  For  Class  B  time,  applicant’s  (one 
time)  national  rates  are  $150  per  hour,  $90  per  half  hour, 
$60  per  quarter  hour  and  $15  per  spot  announcement  of  100 
words  or  one  minute  transcription.  For  Class  C  time,  ap¬ 
plicant’s  national  rates  are  20%  less  than  its  national  rates 
for  Class  B  time.  (S-H  Ex.  8.)  Applicant’s  national  rates 
for  Class  A,  B  and  C  time  are  substantially  lower  than  the 
rates  of  existing  full-time  stations  none  of  which  has  a  local 
rate  card.  (S-H  Exs.  8, 10.) 

24.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  23  of  the  Proposed  Decision  the  following  facts : 

Notice  that  hearings  would  open  in  these  proceedings  on 
October  22, 1947  was  received  by  both  applicants  on  October 
3, 1947.  (T.  688.)  On  October  6, 1947  applicant  amended  its 
Articles  to  increase  its  authorized  capital  stock  from  1250 
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to  2500  shares.  (T.  686;  Cl.  Ex.  40.)  Sixteen  of  applicant’s 
twenty-five  stockholders,  to  wit :  Messrs.  Ripley,  Small,  Mc¬ 
Laughlin,  Gleitz,  Matia,  Carey,  David,  Deutsch,  Duffy, 
Frantz,  Green,  Gries,  Mooney,  Murphy,  O’Neill  and  Tren- 
kamp,  did  not  subscribe  for  their  stock  until  October  16, 
1947.  (T.  963, 1061 ;  Cl.  Exs.  46, 48, 50.)  Seven  of  the  eleven 
directors  of  the  applicant,  to  wit:  Messrs.  Ripley,  Johnston, 
Gleitz,  Seltzer,  Matia,  Bulkley  and  Carey,  did  not  become 
directors  until  October  16,  1947  (T.  700-1;  Cl.  Ex.  43.)  In 
each  instance  this  was  only  six  days  before  the  opening  of 
the  instant  hearing.  At  the  opening  of  this  hearing  Messrs. 
Aiken,  Bulkley,  Frantz,  Johnston,  Lamb,  Mooney,  O’Neill, 
Ripley,  Seltzer,  Small  and  Trenkamp  were  indebted  in  whole 
or  in  part  upon  their  respective  stock  subscriptions.  ( T.  903- 
16;  Original  Cl.  Ex.  45.)  Messrs.  Frantz,  Johnston,  O’Neill, 
Small  and  Trenkamp  paid  their  subscription  in  full  during 
the  course  of  this  hearing.  (Substituted  Cl.  Ex.  45.) 

25.  To  the  findings  of  fact  in  paragraph  25  of  the  Pro¬ 
posed  Decision,  taken  as  a  whole,  upon  the  ground  that  said 
findings  overstate  part  of  the  evidence,  rely  in  part  upon 
irrelevant  evidence  and  omit  other  material  evidence  so  as 
to  be  grossly  misleading  and  erroneous ;  and  to  the  failure 
of  the  Commission  in  lieu  thereof  to  find  the  following 
2957  facts : 

Except  for  his  absence  in  service  during  World 
War  I,  Ray  T.  Miller,  President  and  Director  of  applicant, 
has  resided  in  Cleveland  since  1914,  where  apart  from  his 
political  activities,  he  has  engaged  in  the  practice  of  law. 
(T.  324-6.)  He  campaigned  for  office  in  1924,  1926,  1928, 
1930, 1932,  1933  and  1935.  (T.  783,  340-1.)  He  was  elected 
Prosecuting  Attorney  of  Cuyahoga  County  in  1928  and  in 
1930.  (T.  325.)  He  was  elected  and  served  as  Mayor  of 
Cleveland  for  the  1932-3  term.  He  ran  for  reelection  as 
Mayor  of  Cleveland  in  1933  and  again  in  1935  and  was  de¬ 
feated  on  each  occasion.  (T.  325,  788-9,  810.)  In  1933,  he 
resumed  the  practice  of  law  and  in  1941  with  Donald  W. 
Hombeck,  a  stockholder  and  Director  of  applicant,  formed 
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the  firm  of  Miller  &  Hombeck.  (T.  326.)  In  1934  he  was 
Special  Assistant  to  the  Attorney  General  of  the  United 
States  in  connection  with  the  acquisition  of  property  for  a 
slum  clearance  project.  (T.  325-6.)  For  many  years  Mr. 
Miller  has  been  a  member  of  the  Cuyahoga  County  Demo¬ 
cratic  Central  and  Executive  Committees  and  was  Chairman 
of  these  Committees  from  1938  until  he  resigned  as  Chair¬ 
man,  but  not  as  a  member,  in  July  1946.  (T.  327,  784,  801.) 
While  serving  as  Prosecuting  Attorney  of  Cuyahoga  County 
and  Mayor  of  Cleveland,  he  had  the  normal  contacts  of  oc¬ 
cupants  of  those  offices  with  the  agencies  and  departments 
of  the  City  government,  with  the  reportorial  staffs  of  the 
Cleveland  newspapers  and  with  the  educational,  civic,  re¬ 
ligious  and  public  welfare  activities  and  organizations  of 
Cleveland,  and  made  the  customary  speeches  at  public  func¬ 
tions.  (T.  771-82.)  It  is  now  more  than  15  years  since  Mr. 
Miller  held  either  of  these  offices.  Mr.  Miller  has  partici¬ 
pated  in  civic  and  charitable  activities  in  the  community  to  a 
normal  extent.  He  was  formerly  a  Post  Commander  of  the 
American  Legion  and  an  officer  of  the  Cleveland  Notre 
Dame  Club  and  of  the  Knights  of  Columbus  which  sponsors 
an  annual  indoor  track  meet  and  participates  in  a  baseball 
game  with  the  Shrine.  He  is  still  a  member  of  those  organi¬ 
zations.  He  is  trustee  of  St.  Ann’s  Maternity  Hospital  and  a 
director  of  the  Cleveland  Catholic  Charities  Corporation. 
(T.  326-7, 785.) 

26.  To  the  finding  of  fact  in  paragraph  25  of  the  Proposed 
Decision  that : 

“He  (Mr.  Miller)  would  actively  participate  in  the  opera¬ 
tion  of  the  proposed  station  and  plans  to  use  at  least  one- 
half  of  his  time  for  that  purpose.”, 

on  the  ground  that  said  finding  is  contrary  to  the  manifest 
weight  of  the  evidence,  and  upon  the  further  ground  that  in 
so  far  as  said  finding  purports  to  find  or  imply  that 
2958  Mr.  Miller  possesses  knowledge  of  radio  broadcasting 
which  would  be  of  value  to  applicant,  it  is  contrary 
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to  all  the  evidence ;  and  to  the  failure  of  the  Commission  to 
find  in  lieu  thereof  the  following  facts : 

Mr.  Miller’s  testimony  that  he  expects  to  give  one-half  of 
his  time  to  the  operation  of  the  proposed  station  (T.  785) 
can  not  be  given  any  weight.  It  is  the  type  of  testimony 
which  is  necessarily  self-serving  and  not  susceptible  of  veri¬ 
fication.  Such  testimony  is  entitled  to  little,  if  any,  weight 
in  any  event,  and  must  yield  to  more  tangible  evidence.  Mr. 
Miller  is  the  senior  member  of  a  large  law  firm,  has  a  large 
number  of  important  personal  clients,  would  not  permit  any¬ 
thing  to  interfere  with  the  discharge  of  his  professional  ob¬ 
ligations  to  his  clients,  earns  a  very  large  income  from  such 
professional  services  and  has  no  intention  of  retiring  from 
the  practice  of  law.  (T.  323, 840-1 ;  Cl.  Ex.  23.)  This,  as  well 
as  other  testimony  referred  to  below,  precludes  placing  any 
reliance  upon  a  mere  expression  of  intention  to  devote  at 
least  one-half  of  his  time  to  the  operation  of  the  proposed 
station.  Illustratively,  except  for  giving  brief  testimony, 
he  was  unable  to  participate  in  applicant’s  FM  hearing  at 
Cleveland  in  April  1946,  due  to  the  pressure  of  professional 
engagements.  (T.  844.)  Although  he  has  been  a  director  of 
applicant  since  its  organization  in  1941  and  is  now  President 
of  applicant,  he  does  not  know  the  meaning  of  interim  opera¬ 
tion  (T.  833),  and  does  not  know  what  percentage  of  time  he, 
as  a  director,  would  vote  to  sell.  (T.  356-7.)  He  has  never 
had  any  experience  in  the  radio  broadcasting  business.  (T. 
797).  Although  Mr.  Miller  testified  that  none  of  the  other 
stockholders  had  been  adjudged  a  bankrupt  or  had  any  un¬ 
satisfied  judgments  against  them  (T.  786-7),  it  was  shown 
by  court  records  that  one  stockholder  had  been  adjudged  a 
voluntary  bankrupt  and  another  had  an  unsatisfied  judg¬ 
ment  outstanding  against  him.  (S-H  Ex.  58 ;  T.  1204-7, 1263- 
8;  S-H  Ex.  55.)  Again  on  the  first  hearing  Mr.  Miller  tes¬ 
tified  that  to  his  knowledge  Ray  L.  Lamb,  a  stockholder  of 
applicant,  was  bom  in  Mr.  Miller’s  home  town  of  Defiance, 
Ohio  (T.  366,  692) ;  on  the  present  hearing  Mr.  Lamb  tes¬ 
tified  that  he  was  bom  in  Nottingham,  Ohio,  (then  a  suburb, 
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now  a  part  of  Cleveland)  and  has  lived  in  Cleveland  all  his 
life  except  during  1933-6  and  1944-6  when  he  lived  in  Wash¬ 
ington  and  New  York  respectively.  (T.  893,  898.) 

27.  To  the  findings  of  fact  in  paragraph  26  of  the  Pro¬ 
posed  Decision  with  respect  to  Ray  L.  Lamb  reading : 

“Prior  to  this  appointment  he  served  for  two  years  as  the 
Director  of  Finance  of  the  City  of  Cleveland.  He  has 
2959  actively  participated  for  many  years  in  the  civic  and 
public  welfare  activities  of  Cleveland.  He  formerly 
served  as  an  officer  of  the  Catholic  Charities  Corporation, 
was  an  active  worker  for  the  Community  Fund  and  is  now 
a  trustee  of  the  Cleveland  Hospital  Service  Association.  As 
a  director,  he  would  devote  as  much  of  his  time  to  the  affairs 
of  the  proposed  station  as  would  be  needed  to  insure  its 
efficient  operation.”, 

upon  the  grounds  that  said  findings  are  either  contrary  to  the 
weight  of  the  evidence,  or  so  incomplete  and  misleading  as 
to  be  erroneous;  and  to  the  failure  of  the  Commission  to 
find  in  lieu  thereof  the  following : 

From  1921  to  1932,  he  was  a  bond  or  security  salesman 
for  a  Cleveland  securities  firm.  (T.  932-3.)  In  1932-3  he 
served  as  Finance  Director  for  the  City  of  Cleveland  under 
appointment  by  Mr.  Miller.  (T.  805.)  In  response  to  an  in¬ 
quiry  as  to  how  much  time  he  would  “ expect’ ’  to  devote  to 
tbe  affairs  of  the  applicant  company  Mr.  Lamb  testified 
(T.  902) : 

“Never  having  had  any  previous  connection  with  a  radio 
company,  I  cannot  tell  exactly  how  much  time  would  be  re¬ 
quired,  but  I  would  be  perfectly  willing  to  give  and  could 
give  it  whatever  time  it  would  require  in  order  to  contribute 
what  I  feel  that  I  can  to  its  successful  operation,  with  the 
understanding  of  course  that  I  would  not  expect  to  have  any 
active  part  in  the  day  to  day  operation  of  the  radio  station. 
(Emphasis  supplied.) 

“I  would  expect  to  have  a  voice  in  its  policies,  but  would 
expect  Mr.  Ripley  and  his  staff  to  actually  take  care  of  the 
details  of  the  business  and  would  not  expect  to  have  any 
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part  in  it,  any  more  than  that  to  which  I  am  entitled  as  a 
member  of  the  board.” 

The  foregoing  testimony  on  its  face  is  so  vague  and  discloses 
such  uncertainty  and  confusion  in  Mr.  Lamb’s  mind  that  it 
could  not  support  any  finding  that  Mr.  Lamb  could  be  ex¬ 
pected  or  relied  upon  to  make  any  contribution  to  the  opera¬ 
tion  of  the  proposed  station ;  and  other  evidence  negatives 
any  such  possibility.  Mr.  Lamb  is  now,  and  for  an  unspeci¬ 
fied  period  in  the  past  has  been,  the  resident  General  Part¬ 
ner  and  Manager  of  the  securities  firm  of  Merrill,  Lynch, 
Pierce,  Fenner  &  Beane  in  Cleveland,  in  which  Mr.  Miller  is 
a  Special  partner  and  for  which  Mr.  Miller  does  legal  work. 
(T.  334, 893, 938-9.)  Mr.  Lamb  receives  a  very  large  income 
iot  his  services  (T.  910-1)  and  has  no  intention  of  retiring 
from  business.  (T.  940-1.)  Although  Mr.  Lamb  has 
2960  been  a  director  and  officer  of  applicant  since  its  or¬ 
ganization  in  1941,  he  has  never  read  the  Communi¬ 
cations  Act  of  1934  or  the  Commission’s  publication  known 
as  “ Public  Service  Responsibility  of  Broadcast  Licensees” 
(Commission’s  Blue  Book)  and  is  not  familiar  with  the 
Commission  Rules  and  Regulations.  (T.  943.)  He  disap¬ 
proves  of  all  commentators  whose  broadcasts  affect  the 
stock  market.  (T.  945.)  Until  4  or  5  years  ago  Mr.  Lamb 
was  a  worker  in  Community  Fund  Drives  and  a  director  of 
the  Cleveland  Catholic  Charities  Corporation.  He  has  been 
a  trustee  of  the  Cleveland  Hospital  Service  Association  for 
many  years.  (T.  893-9.) 

28.  To  the  finding  of  fact  in  paragraph  26  of  the  Proposed 
Decision  with  respect  to  Harold  N.  McLaughlin,  reading : 

“As  Assistant-Secretary-Treasurer  of  the  applicant  he 
would  devote  as  much  of  his  time  to  the  affairs  of  the  pro¬ 
posed  station  as  would  be  needed  therefor  apart  from  such 
periods  as  would  be  required  for  the  discharge  of  his  other 
professional  duties.”, 

upon  the  ground  that  such  finding  of  fact  is  not  supported 
by  the  evidence  and  to  the  failure  of  the  Commission  to  find 
in  lieu  thereof  the  following : 
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Although  he  had  never  proposed  any  religious  programs 
to  any  existing  radio  station  in  Cleveland  (T.  1304),  he  testi¬ 
fied  that  because  of  his  interest  in  such  programs  he  bought 
10  shares  of  applicant’s  stock  on  October  16,  1947  in  order 
to  be  in  a  better  position  to  persuade  applicant’s  manage¬ 
ment  to  put  on  good  religious  programs.  (T.  1304-6,  1290.) 
He  is  a  very  active  lawyer  and  does  not  intend  to  give  up 
his  law  practice.  (T.  1308,  1310.)  He  would  give  whatever 
time  Mr.  Miller,  by  whose  firm  he  is  employed,  allows  him 
to  give  to  the  affairs  of  applicant.  (T.  1287,  1309.)  In  re¬ 
sponse  to  a  question  by  the  Presiding  Officer,  he  testified 
that  he  had  heard  about  the  claim  (i.e.  the  unsatisfied  judg¬ 
ment)  against  Charles  A.  Seltzer,  Jr.,  but  did  not  know  the 
facts.  (T.  1310.) 

29.  To  the  finding  of  fact  in  paragraph  26  of  the  Proposed 
Decision  with  respect  to  Thomas  M.  Carey,  reading : 

“He  would  devote  as  much  time  to  the  proposed  station 
as  would  be  needed  to  discharge  his  duties  as  a  stockholder 
and  a  member  of  the  Board  of  Directors.”, 
on  the  ground  that  said  finding  is  meaningless  or,  if  not,  is 
contrary  to  the  great  weight  of  the  evidence;  and  to  the 
failure  of  the  Commission  in  lieu  thereof  to  find : 

2961  There  is  no  evidence  that  Mr.  Carey  intends  to  re¬ 
sign  as  a  member  of  the  Cuyahoga  County  Demo¬ 
cratic  Committee  (T.  739,  804.)  or  as  Collector  of  Internal 
Revenue  or  abandon  any  of  his  other  activities  to  devote 
any  time  to  the  radio  broadcasting  business  of  applicant,  or 
that  he  has  any  qualifications  or  experience  which  would 
enable  him  to  contribute  anything  to  the  operation  of  the 
proposed  station.  (T.  796). 

30.  To  the  finding  of  fact  in  paragraph  26  of  the  Proposed 
Decision  with  respect  to  Alvanley  Johnston,  reading: 

“As  a  member  of  the  Board  of  Directors  he  plans  to  de¬ 
vote  a  substantial  amount  of  time  to  the  affairs  of  the  pro¬ 
posed  station.”, 
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upon  the  ground  that  said  finding  is  contrary  to  the  great 
weight  of  the  evidence ;  and  to  the  failure  of  the  Commission 
to  find  in  lieu  thereof  the  following  facts : 

On  direct  examination  Mr.  Johnston  testified :  • 

“I  would  give  practically  all  the  time  I  can,  and  as  I  have 
several  assistants  I  believe  I  could  give  a  great  deal  of  time 
to  the  station  if  it  (the  permit)  were  granted.’ ’  (T.  744.) 

In  addition  to  his  duties  as  President  of  the  Locomotive 
Engineers  Mutual  Life  and  Accident  Insurance  Association, 
of  the  Park  Lane  Villa  Company  operating  an  apartment 
hotel,  and  of  the  Building  Association  of  the  Broatherhood 
which  owns  two  large  office  buildings,  he  has  many  duties 
and  responsibilities  as  President  of  his  Union  which  he 
would  not  neglect  for  anything,  (T.  754.)  and  he  does  not 
expect  to  retire  from  these  duties.  He  would  try  to  attend 
the  meetings  and  participate  in  the  deliberations  of  the 
Board  of  Directors.  (T.  756.)  While  Mr.  Johnston  was  not 
elected  a  Director  of  applicant  until  October  16,  1947  (T. 
700-1;  Cl.  Ex.  27),  he  testified  that  he  had  been  a  director 
of  applicant  ever  since  its  organization  in  1941.  (T.  743, 
757.)  He  testified  that  he  became  interested  in  applicant 
corporation  in  order  to  secure  an  uncensored  avenue  for 
labor  programs  of  his  Union.  (T.  743-4,  749-52,  758-9.)  He 
testified  that  free  time  on  any  present  or  future  Cleveland 
station,  including  any  which  might  be  licensed  to  the  CIO, 
would  not  be  satisfactory  to  his  Union.  (T.  750-1.)  He  has 
never  read  the  Commission’s  Blue  Book  and  is  not  familiar 
with  the  Commission’s  Rules  and  Regulations.  (T. 
2962  764.) 

31.  To  the  finding  of  fact  in  paragraph  26  of  the 
Proposed  Decision  with  respect  to  Felix  F.  Matia  reading : 

*?  As  a  director  he  would  devote  between  one  and  two  hours 
daily  to  the  affairs  of  the  proposed  station.”, 
upon  the  ground  that  said  finding  is  not  supported  by  the 
evidence  and  is  contrary  to  the  weight  of  the  evidence ;  and 
to  the  failure  of  the  Commission  to  find  in  lieu  thereof  the 
following  facts : 
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He  does  not  intend  to  give  up  his  law  practice,  his  work 
with  the  Polish  Consulate  or  his  salaried  office  as  Chairman 
of  the  Board  of  Elections.  (T.  876-7.)  He  would  “try  to 
give  at  least  one  or  two  hours  a  day  of  my  time,  if  I  could” 
to  the  affairs  of  applicant.  (T.  869-70.)  He  had  never  heard 
of  the  Commission’s  Blue  Book  until  the  present  hearing 
and  has  very  meager  knowledge  of  the  Commission’s  Rules 
and  Regulations.  ( T.  891-2. ) 

32.  To  the  finding  of  fact  in  paragraph  26  of  the  Proposed 
Decision  with  respect  to  Paul  C.  Aiken,  reading : 

“Upon  the  termination  of  this  appointment  he  intends  to 
return  to  Cleveland  and  resume  his  practice  of  law.”, 
upon  the  ground  that  said  finding  is  not  supported  by  the 
evidence  and  contrary  to  the  evidence  (T.  998)  and  to  the 
failure  of  the  Commission  to  find  the  following  facts : 

He  did  not  return  to  Cleveland  after  he  was  released  from 
military  service  in  the  spring  of  1946.  He  voted  in  Kansas 
in  the  fall  election  of  1946,  and  has  no  property  or  business 
connections  in  Cleveland  other  than  his  interest  in  the  ap¬ 
plicant  corporation.  (T.  979,  994,  997-8,  1004.)  If  he  were 
retiring  from  public  service  and  selecting  a  place  to  practice 
law,  his  present  view  is  that  he  would  select  either  Wash¬ 
ington,  D.  C.  or  Cleveland.  (T.  998.) 

33.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  26  of  the  Proposed  Decision  with  respect  to 
Alexander  F.  Whitney  the  following : 

Performance  of  his  regular  duties  prevented  him  from 
appearing  at  the  original  hearing.  (T.  335.)  No  reason  was 
given  for  his  non-appearance  at  the  present  hearing.  There 
is  no  evidence  that  he  intends  to  retire  from  his  present 
activities. 

34.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  27  of  the  Proposed  Decision  the  following : 

2963  Mr.  Ripley  had  been  employed  on  October  10, 1946 
as  General  Manager  of  applicant  at  a  salary  of 
$13,500  per  year  plus  a  bonus  out  of  profits  with  an  oppor- 
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trinity  to  purchase  stock  in  the  applicant.  However,  up  to 
the  date  of  the  hearing  he  had  received  no  salary  from 
applicant.  He  did  not  subscribe  for  any  stock  in  applicant 
until  October  16,  1947,  did  not  notify  his  present  employer 
of  his  alleged  employment  by  applicant  until  about  two 
weeks  before  the  present  hearing,  had  not  sold  his  residence 
in  East  Providence,  Rhode  Island,  had  not  terminated  his 
current  employment  and  had  not  paid  his  subscription  for 
stock  of  applicant.  (T.  811, 1017, 1025, 1029-30.)  Mr.  Ripley 
had  not  resided  in  Cleveland  since  1933  and  had  made  no 
recent  contacts  with  Cleveland  organizations  or  any  survey 
to  determine  the  program  needs  of  the  Cleveland  area.  (T. 
1115, 1116.) 

35.  To  the  findings  of  facts  in  paragraph  29  of  the  Pro¬ 
posed  Decision  as  to  Charles  A.  Seltzer,  reading : 

“When  confronted  by  this  evidence  on  cross-examination 
Seltzer  testified  in  substance  that  he  had  engaged  an  attor¬ 
ney  to  contest  the  claim  in  question ;  that  he  had  discussed 
this  claim  with  the  attorney  for  the  plaintiff  on  one  or  two 
occasions  in  the  presence  of  his  own  attorney  but  had  re¬ 
fused  to  pay  it,  and  that  later  certain  papers  were  sent  to 
his  office  which  were  turned  over  to  his  attorney  to  handle 
but  that  he  did  not  know  that  this  claim  had  been  reduced 
to  a  judgment.  The  record  discloses  that  the  judgment  in 
question  was  paid  in  full  by  Seltzer  during  the  course  of  the 
hearing.  From  the  foregoing,  a  question  is  raised  as  to 
whether  Seltzer  displayed  complete  candor  in  his  testimony 
on  this  subject.  However,  we  are  unable  to  find  that  Selt¬ 
zer’s  testimony  was  intended  deliberately  to  mislead  the 
Commission,  to  conceal  a  material  fact,  or  wilfully  to  mis¬ 
state  the  facts.  The  evidence  is  open  to  the  interpretation 
that  Seltzer  was  unaware  of  the  entry  of  the  judgment 
against  him.  Accordingly,  the  Commission  believes  that  the 
record  does  not  support  a  finding  adverse  to  Seltzer  or 
Cleveland  Broadcasting,  Inc.  on  this  point.”, 
upon  the  ground  that  said  findings  are  not  supported  by  the 
evidence,  are  contrary  to  the  undisputed  evidence  or  con- 
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trary  to  the  great  weight  of  the  evidence ;  and  to  the  failure 
of  the  Commission  to  find  the  following  facts  in  lieu  thereof : 

It  is  incredible  that  anyone  could  be  personally  examined 
before  a  referee  in  aid  of  execution  upon  a  judgment  without 
his  being  aware  that  a  judgment  had  been  entered  against 
him;  and  it  is  particularly  incredible  in  the  case  of 
2964  Mr.  Seltzer  who  testified  that  as  a  newspaper  reporter 
he  had  covered  all  the  courts.  (T.  1124.)  It  is  equally 
incredible  that  Mr.  Seltzer,  having  been  served  with  a  fur¬ 
ther  order  in  aid  of  execution  upon  the  same  judgment  as 
recently  as  April  5,  1947  did  not  know  that  the  foregoing 
judgment  was  outstanding  and  unsatisfied  when  he  testi¬ 
fied,  in  response  to  specific  questions  on  October  27  and 
again  on  October  28,  1947,  that  there  were  no  unsatisfied 
judgments  outstanding  against  him.  The  evidence  is  open 
to  no  interpretation  other  than  that  Seltzer’s  testimony  was 
intended  deliberately  to  mislead  the  Commission,  to  conceal 
a  material  fact,  and  wilfully  to  misstate  the  facts ;  and  the 
Commission  so  finds.  Other  testimony  of  this  witness  also 
establishes  that  his  testimony  is  not  entitled  to  any  weight. 
Thus,  in  his  testimony  at  the  first  hearing,  he  testified,  when 
trying  to  establish  sustaining  time  on  his  proposed  pro¬ 
gram,  that  such  programs  as  “ Barbershop  Quartette”, 
“Kegler’s  Column”  and  “ Let’s  Dance”  would  not  be  sold 
under  any  circumstances.  (T.  279,  280,  281.)  The  witness 
did  not  explain  what  vital  public  interest  would  be  adversely 
affected  by  sponsorship  of  such  programs.  In  his  testimony 
at  the  second  hearing,  Mr.  Seltzer  testified  in  attempting  to 
support  his  analysis  of  the  proposed  program  schedule  that 
the  programs  “Farm  Facts”,  “Music  of  Many  Lands”, 
and  “On  the  Record”  were  included  by  him  in  the  classifica¬ 
tion  of  educational  programs.  (T.  1468-9.)  In  Cleveland 
Broadcasting,  Inc.’s  Exhibit  59 A,  which  it  was  stipulated 
Mr.  Seltzer  might  prepare  and  file  after  the  hearing  had 
terminated  (T.  1472),  he  classified  these  programs  as  agri¬ 
culture,  cosmopolitan,  and  forum  programs,  respectively. 
(Cl.  Ex.  59  A,  pp.  1, 2.) 
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36.  To  the  failure  to  find  as  a  part  of  the  facts  published 
in  paragraphs  23,  25,  26,  27  and  28  of  the  Proposed  Decision 
the  following  facts : 

Excepting  Fred  R.  Ripley  and  Charles  A.  Seltzer,  Jr., 
each  of  the  officers,  directors  and  stockholders  of  the  appli¬ 
cant  corporation  is  fully  occupied  with  business  activities, 
professional  activities  and/or  official  duties  through  one  or 
more  of  which  each  earns  his  livelihood.  (T.  323,  334-5,  359, 
378-80,  400,  403,  406-8,  640,  703-7,  708-9,  711-17,  727-9,  730-2, 
738-9,  741-2,  754,  804,  840-1,  860-2,  865-6,  876-7,  910,  940-1, 
952,  998,  1308,  1310;  Cl.  Ex.  23.)  It  affirmatively  appears 
that  many  of  these  officers,  directors  and  stockholders  of 
the  applicant  corporation  do  not  intend  to  retire  from  or 
give  up  any  of  their  business  activities,  professional  activi¬ 
ties  and/or  official  duties  (T.  323,  741-2,  754,  840-1,  860-2, 
86.^-6, 876-7,  910,  940-1, 1308, 1310) ;  and  there  is  no  evidence 
that  any  of  these  officers,  directors  or  stockholders  of  the 
applicant  corporation  intends  to  retire  from  or  give 
2965  up  any  of  his  business  activities,  professional  activi¬ 
ties  and/or  official  duties.  The  evidence  would  not 
support  a  finding  that  any  of  these  officers,  directors  or 
stockholders  will  or  could  devote  any  substantial  or  conse¬ 
quential  amount  of  time  to  the  operation  of  applicant’s  pro¬ 
posed  station. 

37.  To  the  failure  to  find  as  a  part  of  the  facts  published 
in  paragraph  23  of  the  Proposed  Decision  the  following 
facts : 

The  applicant  corporation  was  organized  under  the  fol¬ 
lowing  circumstances.  Paul  C.  Aiken,  recently  appointed 
Second  Assistant  Postmaster  General,  was  Director  of  the 
Speakers  Bureau  of  the  Democratic  National  Committee 
and  as  assistant  to  the  Chairman  of  that  Committee  in  1936 
and  again  in  1940.  It  was  his  function  to  estimate  the  radio 
time  needed  by  that  Committee  and  to  prepare  a  schedule 
for  its  use.  (T.  982-4.)  While  engaged  in  this  work,  Mr. 
Aiken  decided,  in  1940  or  early  1941,  to  invest  and  partici¬ 
pate  in  the  radio  broadcasting  business ;  and  while  still  in 
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the  employ  of  the  Democratic  National  Committee,  he  under¬ 
took  to  select  a  city  in  which  to  make  such  an  investment. 
He  successively  selected,  tentatively,  Topeka,  Kansas,  Kan¬ 
sas  City,  Missouri  and  Omaha,  Nebraska,  but  finally  selected 
Cleveland,  Ohio  as  the  city  in  which  his  proposed  invest¬ 
ment  could  most  profitably  be  made.  At  that  time  Mr.  Aiken 
had  never  been  in  Cleveland  with  the  possible  exception  that 
he  may  have  passed  through  by  train.  (T.  995,  999-1000.) 

Ray  T.  Miller,  a  Cleveland  lawyer,  had  been  Mayor  of 
Cleveland  for  one  term  in  1932-3  and  in  1940  was  Chairman 
of  the  Cuyahoga  County  Democratic  Central  and  Executive 
Committees  (Cleveland).  (T.  325,  327,  784.)  In  1940,  Mr. 
Aiken  first  met  and  thereafter  worked  with  Mr.  Miller  in 
connection  with  making  arrangements  for  a  Democratic 
campaign  speech  in  Cleveland  and  thereafter  during  1940-1, 
Mr.  Aiken  saw  Mr.  Miller  occasionally  in  connection  with 
Mr.  Aiken’s  work  for  the  Democratic  National  Committee. 
(T.  1002.)  In  1940  or  1941,  Mr.  Aiken,  who  then  lived  in 
Washington,  D.  C.,  brought  to  Mr.  Miller  the  idea  of  form¬ 
ing  a  company  to  apply  for  a  radio  license  in  Cleveland  and 
requested  Mr.  Miller  to  interest  some  local  citizens  in  the 
project.  (T.  328,336.) 

When  applicant  corporation  was  organized  in  September 
1941,  the  original  stockholders  were  Mr.  Aiken ;  Mr.  Miller ; 
former  Senator  Robert  J.  Bulkley,  a  prominent  Democrat 
and  co-member  with  Mr.  Miller  of  the  Cuyahoga  County 
Democratic  Committee ;  Ray  L.  Lamb,  who  had  been  Finance 
Director  of  Cleveland  in  1932-3  under  appointment  by  Mr. 
Miller  and  in  whose  brokerage  firm  Mr.  Miller  was  a  special 
partner  and  for  which  Mr.  Miller  did  legal  work; 
2966  Henry  G.  Tremmel,  a  close  personal  friend  and  client 
of  Mr.  Miller;  and  Donald  W.  Hombeck,  Mr.  Miller’s 
law  partner.  (Cl.  Ex.  25;  T.  329,  359,  803,  805.)  Mr.  Aiken 
acquired  a  majority  of  the  stock  of  the  newly  organized  cor¬ 
poration  with  money  borrowed  from  R.  J.  Reynolds,  Treas¬ 
urer  of  the  Democratic  National  Committee,  whom  Mr. 
Aiken  had  met  while  both  were  associated  with  that  Com¬ 
mittee.  Mr.  Aiken  gave  Mr.  Reynolds  his  personal  un- 
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secured  note  for  the  loan.  (T.  331,  989,  990.)  None  of  the 
original  stockholders  of  applicant  corporation  had  had  any 
experience  in  the  management  or  operation  of  a  radio  sta¬ 
tion  or  in  the  radio  broadcasting  business.  (T.  797.)  The 
original  stockholders,  all  of  whom  lived  in  Cleveland  except 
Mr.  Aik$n,  were  a  narrow  group  consisting  of  Mr.  Miller 
and  five  of  his  personal  friends  who  vrere  three  of  his  close 
political  associates,  one  of  his  clients  and  his  law  partner. 
The  group  moved  in  the  same  circles  and  had  the  same 
interests.  (T.  798.) 

38.  To  the  failure  to  find  as  a  part  of  the  facts  published 
in  paragraphs  23  25, 26,  27  and  28  of  the  Proposed  Decision 
the  following  facts : 

The  stockholders  of  applicant  consist  almost  wholly  of  a 
group  of  close  personal  friends  of  Mr.  Miller  whom  he  has 
kno\tai  intimately  for  many  years.  He  has  associated  with 
them  and  visited  in  their  homes  on  many  and  frequent  occa¬ 
sions.  Indeed,  the  relationship  between  Mr.  Miller  and  the 
other  stockholders  was  so  close  that  he  testified  for  fifteen 
of  applicant’s  stockholders  who  did  not  appear,  upon  the 
ground  that  his  intimate  association  with  them  enabled  him 
to  testify  fully  with  respect  to  them  and  their  affairs.  (T. 
701,  711,  798,  810.)  In  addition,  they  consist  almost  wholly 
of  hiis  close  political  associates  in  the  Cuyahoga  County 
Democratic  Organization,  his  partner  and  employees  in  the 
practice  of  law,  and  his  clients.  The  stockholders  of  appli¬ 
cant  move  largely  in  the  same  circles ;  are  in  frequent  asso¬ 
ciation  with  each  other ;  and,  although  they  have  to  a  certain 
extent  divergent  methods  of  earning  a  livelihood  and  certain 
divergent  affiliations,  it  is  fair  to  say  that  they  have  the  same 
general  interests  and  have  very  close  connections.  (T.  798- 
9.)  They  represent  a  narrow  clique  and  do  not  constitute 
a  representative  cross-section  of  divergent  interests  and 
opinions  in  Cleveland. 

(a)  Eight  of  the  stockholders,  to-wit,  Aiken,  Bulkley, 
Carey,  David,  Duffy,  Green,  Matia  and  Miller,  are  now,  and 
for  many  years  have  been,  intimate  associates  in  the  Demo- 
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cratic  Organization  of  Cuyahoga  County  and  fellow  mem¬ 
bers  of  the  Cuyahoga  County  Democratic  Executive  Com¬ 
mittee,  of  which  Mr.  Miller  was  Chairman  from  1938  to  July 
1946,  and  of  which  he  is  still  a  member.  (T.  739,  784, 
2967  709,  804,  327.)  Mooney  is  fundamentally  a  Democrat, 
having  run  for  the  Democratic  nomination  for  Con¬ 
gress  in  1936.  (T.  804-5.)  Carey,  Duffy  and  Matia  received 
political  appointments  from  Mr.  Miller  while  he  was  Mayor 
of  Cleveland  in  1932-3.  (T.  703,  860-3,  965,  325.)  Duffy  was 
also  appointed  an  Assistant  County  Prosecutor  in  1929 
while  Mr.  Miller  was  County  Prosecutor.  (T.  970,  325.)  In 
addition  to  the  foregoing  stockholders,  Mr.  Lamb  was  ap¬ 
pointed  Cleveland  Director  of  Finance  by  Mr.  Miller  in 
1932-3.  (T.  804.)  Many  of  the  foregoing  stockholders  have 
received,  and  some  still  hold  further  political  appointments. 
Thus,  Aiken  was  recently  appointed  Second  Assistant  Post¬ 
master  General  (T.  802) ;  David  was  Assistant  County  En¬ 
gineer  for  a  time,  was  County  Sanitary  Engineer  1937-41, 
and  has  been  Service  Director  of  Cleveland  since  1941  (T. 
704) ;  Carey  was  appointed  Clerk  of  the  Board  of  Elections 
and  served  from  1934  to  1944  when  he  was  appointed  local 
Collector  of  Internal  Revenue  which  position  he  still  holds 
(T.  703-4, 956) ;  Duffy  was  appointed  Secretary  to  Governor 
Davey  of  Ohio,  was  appointed  to  fill  an  unexpired  term  of  6 
months  on  the  Cleveland  Municipal  Court,  and  has  been  a 
member  of  the  Board  of  Elections  by  appointment  since 
1940  (T.  970) ;  and  Matia  has  been  Democratic  member  of 
the  County  Board  of  Elections  by  appointment  since  1934. 
It  is  a  fair  inference  that  they  are  indebted  to  Mr.  Millers 
influence  as  head  of  the  local  Democratic  Organization  for 
such  appointments.  This  group  owns  or  has  subscribed  for 
52%  of  applicants  authorized  stock  and  owns  55%  of  ap¬ 
plicant’s  outstanding  stock.  (Cl.  Ex.  45.) 

(b)  Eight  of  the  stockholders  and/or  their  Unions,  com¬ 
panies  or  partnerships,  to-wit,  Deutsch,  Gleitz,  Johnston, 
Lamb,  Murphy,  O’Neill,  Tremmel  and  Whitney,  are  clients 
of  Mr.  Miller.  (T.  359, 747, 805-6.)  The  record  does  not  dis- 
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close  whether  Mr.  Mooney  is  also  a  client  of  Mr.  Miller. 
The  bank  which  employs  Mr.  Small  is  a  client  of  Director 
Bulkley.  (T.  806.)  Excluding  Mr.  Mooney  and  Mr.  Small, 
the  stockholders  described  in  this  subparagraph,  together 
with  Mr.  Miller,  own  or  have  subscribed  for  60.1 6%  of  ap¬ 
plicant’s  authorized  stock  and  own  67%  of  applicant’s  out¬ 
standing  stock.  (Cl.  Ex.  45.) 

(c)  Miller  and  Hombeck  are  partners  in,  and  Trenkamp 
and  McLaughlin  are  employees  of,  the  law  firm  of  which 
Mr.  Miller  is  the  head.  (T.  805.)  They  own  37.5%  of  appli¬ 
cant’s  authorized  stock  and  44%  of  applicant’s  outstanding 
stock.  (Cl.  Ex. 45.) 

2968  (d)  Excluding  Mr.  Mooney  and  Mr.  Small,  the 

i  stockholders  described  in  subparagraphs  (a),  (b)  and 
(c)  of  this  paragraph  own  or  have  subscribed  for  82.8%  of 
the  authorized  stock  of  applicant  and  90%  of  the  outstand¬ 
ing  stock  of  applicant.  (Cl.  Ex.  45.)  The  remaining  stock¬ 
holders,  to-wit,  Frantz,  Gries,  Ripley,  Seltzer,  Mooney  and 
Small,  own  or  have  subscribed  for  17.2%  of  applicant’s 
authorized  stock  and  own  10%  of  applicant’s  outstanding 
stock.  (Cl.  Ex. 45.) 

(e)  Ten  of  the  thirteen  officers  and  directors  of  applicant 
and  nine  of  the  eleven  directors  of  applicant  fall  in  one  or 
more  of  the  categories  described  in  subparagraphs  (a),  (b) 
and  (c)  of  this  paragraph. 

39.  To  the  findings  of  fact  in  paragraph  32  of  the  Pro¬ 
posed  Decision  which  read : 

“The  total  cost  of  construction  of  the  proposed  AM  sta¬ 
tion  alone  is  estimated  at  $183,721.  However,  it  is  estimated 
that  the  authorized  FM  and  the  proposed  AM  stations  may 
both  be  constructed  at  a  combined  total  cost  of  $210,719  by 
the  elimination  of  items  common  to  the  construction  of  both 
facilities.”, 

upon  the  ground  that  said  findings  are  incomplete  and  there¬ 
fore  misleading  and  contrary  to  the  evidence ;  and  the  fail¬ 
ure  to  find  in  lieu  thereof  as  follows : 
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The  applicant  has  estimated  total  cost  of  constructing  the 
proposed  AM  station  at  $183,721  and  the  total  combined 
cost  of  constructing  both  the  authorized  FM  and  the  pro¬ 
posed  AM  stations  at  $210,719  but  those  estimates  do  not 
include  certain  items  of  cost  such  as  Ohio  sales  and  use  tax 
(Cl.  Ex.  54;  T.  1078.)  The  actual  cost  of  constructing  the 
proposed  AM  station  will  exceed  $183,721  and  the  actual 
combined  cost  of  constructing  both  the  authorized  FM  and 
the  proposed  AM  stations  will  exceed  $210,719. 

40.  To  the  finding  of  fact  in  paragraph  32  of  the  Proposed 
Decision  which  reads : 

“The  annual  cost  of  operation  of  both  the  AM  and  FM 
facilities  is  estimated  at  $395,980’  ’ 

upon  the  ground  that  it  is  incomplete  and  therefore  mislead¬ 
ing  and  erroneous ;  and  to  the  failure  to  find  in  lieu  thereof 
the  following : 

2969  The  applicant  has  estimated  the  cost  of  operation 
of  both  the  AM  and  FM  facilities  at  $7,615  per  week 
or  at  the  rate  of  $395,980  per  year.  This  estimate  was  made 
by  Fred  R.  Ripley  and  is  of  doubtful  adequacy  because  Mr. 
Ripley  was  not  familiar  with  costs,  Union  practices  and  the 
like  in  Cleveland  and  had  made  no  investigation  relative  to 
many  cost  items.  (T.  1112,  1079-84,  1086-9.)  The  cost  of 
operation  may  well  exceed  the  applicant’s  estimates. 

41.  To  the  finding  of  fact  in  paragraph  32  of  the  Proposed 
Decision  which  reads : 

“*  •  *  the  annual  revenue,  to  be  derived  principally  from 
the  proposed  AM  operation,  is  estimated  at  $442,260.”, 
upon  the  ground  that  said  finding  is  incomplete  and  contrary 
to  the  evidence ;  and  to  the  failure  to  find  in  lieu  thereof  as 
follows : 

The  revenue  at  the  end  of  the  first  three  months  of  appli¬ 
cant’s  operation  is  estimated  at  $8,505  per  week  or  at  the 
rate  of  $442,260  per  year.  (Cl.  Ex.  54;  T.  1071.)  An  infini¬ 
tesimal  part  of  the  weekly  revenue  will  be  derived  from  ap¬ 
plicant’s  FM  operation.  (T.  1071.) 
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42.  To  the  finding  of  fact  in  paragraph  32  of  the  Proposed 
Decision  which  reads : 

“Thus,  the  assets  of  the  applicant,  as  well  as  its  net  worth, 
actually  total  approximately  $250,000.  ”, 
upon  the  grounds  that  insofar  as  said  finding  purports  to 
find  or  imply  that  applicant  has  $250,000  available  to  meet 
cost  of  construction  and  cost  of  initial  operation,  it  is  con¬ 
trary  to  the  undisputed  evidence  and  otherwise  it  is  irrele¬ 
vant  ;  and  to  the  failure  to  find  in  lieu  thereof : 

The  balance  sheet  of  the  applicant,  as  of  September  30, 
1947,  does  not  correctly  reflect  the  applicant’s  financial  con¬ 
dition  as  shown  by  the  undisputed  evidence.  The  applicant 
has  cash  in  the  amount  of  $176,296.20  which  includes  $94,100 
derived  from  the  sale  of  941  shares  which  were  authorized 
on  October  6, 1947.  (T.  1273-4.)  It  has  land  in  the  amount 
of  $11,500  and  has  prepaid  $6,198.61  on  equipment.  (Cl.  Ex. 
44.)  The  item  of  $24,293.08  appearing  on  the  applicant’s 
balance  sheet  as  of  September  30,  1947,  is  a  capitalization 
of  organization,  legal  and  similar  expenses  and  does  not 
represent  an  asset  available  for  construction  or  operation 
of  applicant’s  proposed  station.  (Cl.  Ex.  44.)  Applicant 
has  liabilities  of  between  $4,427.84  and  $5,427.84  which  are 
not  shown  on  its  balance  sheet.  (T.  1274-5.)  The  ap- 
2970  plicant  now  has  assets  of  not  more  than  $189,566.97 
available  for  the  construction  and  operation  of  its 
proposed  station.  Applicant  has  received  subscriptions  at 
$100  per  share  for  309  shares  of  the  stock  authorized  on 
October  6, 1947,  but  payment  has  not  yet  been  received  for 
any  of  these  shares.  (Cl.  Ex.  45;  T.  1274).  If  these  unpaid 
subscriptions  are  included  at  their  face  value,  the  applicant 
has  assets  and  accounts  receivable  totaling  less  than  $220,- 
466.97. 

43.  To  the  finding  of  fact  in  paragraph  32  of  the  Proposed 
Decision  which  reads : 

“In  addition,  the  applicant  has  obtained  a  commitment 
for  a  loan,  if  needed,  from  the  Bank  of  Ohio,  in  the  amount 
of  $200,000.”, 
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upon  the  ground  that  said  finding  is  incomplete,  not  sup¬ 
ported  by  the  evidence  and  contrary  to  the  undisputed  evi¬ 
dence  ;  and  to  the  failure  to  find  in  lieu  thereof  the  follow¬ 
ing: 

On  October  21,  1947  applicant  secured  a  letter  from  the 
Bank  of  Ohio  in  which  the  Bank  agreed  “that  at  any  time 
within  six  months  from  date”  it  would  lend  the  applicant 
not  more  than  $200,000  for  periods  “not  exceeding  six 
months”  on  terms  and  conditions  as  to  interest  and  other¬ 
wise  to  be  “mutually  agreed  upon”  between  the  Bank  and 
the  applicant.  (T.  918.)  The  terms  of  any  loan  which  might 
have  been  made  under  the  letter  were  not  settled  between 
applicant  and  the  Bank.  (T.  930-1.)  The  letter  was  intended 
to  be  shown  to  the  Federal  authorities  “in  connection  with 
applicant’s  efforts  to  retain  the  broadcasting  permit  which 
has  heretofore  been  granted  to”  applicant.  (T.  918.)  The 
“broadcasting  permit”  referred  to  the  permit  formerly  held 
by  applicant  for  an  AM  station.  (T.  931.)  The  letter  from  the 
Bank  was  signed  by  H.  E.  Small,  the  Bank’s  Executive  Vice 
President,  who  is  also  the  Treasurer  of,  and  a  stockholder  in, 
the  applicant  company.  (Cl.  Ex.  43;  T.  930.)  Former  Sena¬ 
tor  Bulkley,  a  Director  and  stockholder  of  the  applicant,  is 
counsel  for  the  Bank.  (T.  806.)  Although  Mr.  Small  oc¬ 
cupied  a  dual  position,  there  is  no  evidence  that  a  loan  to 
applicant  has  been  authorized  or  approved  by  the  Bank’s 
Board  of  Directors  or  Executive  Committee.  The  letter  was 
not  a  commitment  to  make  a  loan  but  at  most  was  an  offer 
to  negotiate  as  to  the  terms  of  a  loan.  In  any  case  the  letter 
by  its  terms  expired  six  months  after  October  21,  1947, 
that  is  to  say,  on  April  21, 1948. 

44.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  32  of  the  Proposed  Decision  the  following 
2971  facts : 

On  October  8, 1947  applicant  was  granted  a  permit 
to  construct  a  new  Class  B  FM  station  in  Cleveland,  Ohio. 
Under  that  permit,  as  modified,  the  applicant  is  now  re¬ 
quired  to  complete  the  construction  of  its  FM  station  in 
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Cleveland  by  July  18,  1948  (Commission  Records.)  The 
applicant’s  authorized  FM  station  will,  if  diligently  con¬ 
structed,  be  in  operation  before  its  proposed  AM  station. 
If  applicant’s  FM  station  is  operated  alone,  then  certain 
specified  items  of  cost  totaling  $320  per  week  can  be  elimin¬ 
ated  from  the  anticipated  salary  expenses  of  operating  the 
FM  station  and  the  proposed  AM  station  together.  Addi¬ 
tional  savings  may  be  made  in  the  salaries  in  the  Engineer¬ 
ing  Department  but  the  applicant’s  costs  of  promotion  and 
publicity  may  be  somewhat  increased.  (Cl.  Ex.  56;  T.  1073- 
4.)  'In  any  case  the  expense  of  operating  applicant’s  FM 
station  alone  will  exceed  $4,440  a  week  and  an  infinitesimal 
amount  of  revenue  will  be  derived  from  the  FM  operation. 
(T.  812-3, 1047-8, 1071.) 

45.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  32  of  the  Proposed  Decision  the  following  facts : 

Fred  R.  Ripley  was  employed  as  General  Manager  of  the 
applicant  on  October  10,  1946,  at  a  salary  of  $13,500  per 
year.  (T.  719,  810-11.)  Assuming  Mr.  Ripley  moved  to 
Cleveland  in  January  1948  and  took  up  his  position  as  Gen¬ 
eral  Manager  of  applicant,  (as  he  testified  at  T.  1110-11), 
he  has  now  been  in  the  applicant’s  employ  in  Cleveland  for 
more  than  six  months,  and  the  applicant  has  made  salary 
payments  to  him  of  at  least  $6,750  or  is  obligated  to  him  in 
that  amount. 

46.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  32  of  the  Proposed  Decision  that  applicant’s  esti¬ 
mated  payroll  of  $6,000  per  week  will  be  built  up  prior  to 
the  time  applicant’s  proposed  station  goes  on  the  air  and 
all  or  a  part  of  that  amount  must  be  met  before  that  time. 
(Cl.  Ex.  55  ;T.  1114.) 

47.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  32  of  the  Proposed  Decision  the  following  facts : 

From  the  time  applicant’s  station  goes  on  the  air  a  pay¬ 
roll  of  $6,000  a  week  will  have  to  be  met.  (T.  1114.)  The 
applicant  estimates  that  at  the  end  of  the  first  three  months 
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of  operation  it  will  have  a  revenue  of  $8,505  per  week  and 
an  operating  expense  of  $7,615  per  week.  (Cl.  Ex.  54.)  As 
the  record  discloses  no  evidence  which  would  afford  a  basis 
for  determining  the  revenue  to  be  received  by  the  applicant 
during  the  first  three  months  of  operation,  we  have  esti¬ 
mated  that  the  revenue  will  be  built  up  at  a  uniform  rate 
over  the  three  months ’  period  to  arrive  at  the  weekly 
2972  revenue  of  $8,505  at  the  end  of  that  period,  which  ap¬ 
pears,  under  the  circumstances,  to  be  a  reasonable 
and  fair  estimate  of  the  revenue  expected  to  be  received  by 
the  applicant  during  the  three  months’  period.  Similarly, 
we  have  estimated  that  during  the  first  three  months  of  oper¬ 
ation  the  cost  of  operation  will  be  built  up  at  a  uniform  rate 
from  an  initial  cost  of  $6,000  per  week  to  an  estimated  cost 
of  $7,615  per  week  at  the  end  of  that  period.  Based  upon 
this  estimate  the  applicant  would  be  in  operation  eleven 
weeks  before  its  weekly  revenue  would  equal  its  weekly  oper¬ 
ating  expenses  and  prior  to  that  time  it  would  have  lost  at 
least  $33,962.26.  (T.  1114,  et  seq.;  Cl.  Ex.  54.) 

48.  To  the  failure  to  find  as  part  of  the  facts  published  in 
paragraph  32  of  the  Proposed  Decision  the  following : 

Prior  to  the  time  when  construction  of  applicant’s  pro¬ 
posed  radio  station  could  be  completed  and  operation  could 
be  commenced,  the  applicant  will  have  been  required  to  make 
at  least  the  following  payments  out  of  its  available  assets : 
(1)  salary  in  an  amount  of  not  less  than  $6,750  paid  or  pay¬ 
able  to  Fred  R.  Ripley  as  applicant’s  General  Manager  over 
a  period  prior  to  operation  of  applicant’s  FM  station;  (2) 
payroll  expenses  in  addition  to  the  salary  of  the  General 
Manager  which  would  have  been  incurred  prior  to  the  time 
when  the  FM  station  goes  into  operation;  (3)  the  expense 
of  operating  its  authorized  FM  station  at  a  net  loss  of  ap¬ 
proximately  $4,400  a  week  over  an  indeterminable  period 
prior  to  the  time  when  applicant’s  proposed  AM  station 
could  go  into  operation ;  and  (4)  construction  cost  of  more 
than  $210,719  for  the  combined  AM  and  FM  stations.  During 
the  first  eleven  weeks  of  the  operation  of  applicant’s  pro- 
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posed  AM  station,  the  applicant  will  have  suffered  operat¬ 
ing  losses  of  at  least  $33,962.26  on  the  combined  operation 
of  its  FM  and  proposed  AM  stations.  In  addition  to  the 
large  but  indeterminable  loss  incurred  for  payroll  before  the 
FM  :  station  commences  operation  and  upon  the  operation 
of  the  FM  station  before  the  AM  station  could  go  into  opera¬ 
tion,  the  applicant  will  have  to  meet  capital  expenditures 
and  operating  losses  aggregating  $251,431.26  before  the  end 
of  the  first  eleven  weeks  of  combined  operation.  The  appli¬ 
cant  at  most  has  available  assets  of  $220,466.97  which  will 
be  insufficient  to  meet  these  construction  and  operating  costs 
by  a  large  but  indeterminable  amount  in  excess  of  $30,000. 
(See  Exceptions  39-47,  supra.) 

49.  To  the  finding  of  fact  in  paragraph  33  of  the  Proposed 
Decision  reading : 

“The  proposed  program  schedule  was  prepared  princi¬ 
pally  by  Charles  A.  Seltzer  who  made  periodic  in- 
2973  vestigations  of  the  program  needs  of  the  City  of 
Cleveland,  extending  over  several  years,  including  a 
canvass  by  him  and  other  representatives  of  the  applicant 
of  numerous  local  educational,  religious,  civic  and  similar 
organizations.  The  assistance  and  advice  of  Mr.  Ripley 
were  also  enlisted  in  improving  and  refining  the  final  pro¬ 
gram  proposal.  ’  ’, 

upon  the  ground  that  said  finding  so  far  overstates  the  evi¬ 
dence,  and  omits  material  evidence  as  to  be  grossly  mis¬ 
leading  and  erroneous ;  and  to  the  failure  of  the  Commission 
to  find  in  lieu  thereof  the  following : 

In  late  September  or  early  October  1947,  Mr.  Seltzer  con¬ 
ferred  with  Mr.  Ripley  in  Providence,  Rhode  Island;  and 
Mr.  Ripley  made  suggestions  “to  refine  and  improve’ ’  the 
program  structure.  (T.  1119-20, 1245.)  Mr.  Ripley  had  not 
lived  in  Cleveland  since  1933  and  he  had  made  no  recent 
contacts  with  Cleveland  organizations  and  had  made  no 
surveys  to  determine  the  program  needs  of  the  Cleveland 
area.  (T.  1115,  1116.)  Mr.  Ripley  testified  before  appli¬ 
cant’s  program  schedule  was  introduced  and  therefore  did 
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not  submit  to  cross  examination  on  that  schedule.  In  gen¬ 
eral,  Mr.  Seltzer  did  not  contact  local  program  sources  upon 
which  he  relied  in  his  program  schedule.  These  contacts,  to 
the  extent  that  they  were  made,  were  made  largely  by  per¬ 
sons  with  respect  to  whom  the  record  shows  that  they  had  no 
radio  experience  (the  usual  case)  or  it  is  silent  on  that  point. 
(T.  1250-1,  1181,  1173,  1163,  1171,  1134.)  In  so  far  as  Mr. 
Seltzer  contacted  any  program  sources  after  the  first  hear¬ 
ing,  such  recontacts  were  not  made  until  approximately 
October  9, 1947  or  later.  (T.  1131-6.)  In  some  cases  he  relied 
upon  contacts  which  had  been  made  by  him  or  someone  else 
in  preparation  for  the  hearing  of  January  1946 — in  one 
case  by  Mr.  Llewelyn  who  is  no  longer  employed  by  appli¬ 
cant.  (T.  1133, 1177-8, 1249.)  In  other  cases  he  stated  that 
he  did  not  have  his  records  of  alleged  contacts  with  him. 
(T.  1134-5.) 

50.  To  the  finding  of  fact  in  paragraph  36  of  the  Proposed 
Decision  which  reads : 

“Definite  periods  have  also  been  allocated  for  seasonal 
coverage  of  local  school  and  amateur  sports  such  as  baseball, 
football  and  track  meets,  as  well  as  the  baseball  games  of  the 
Cleveland  Indians,  if  and  when  available.”, 
on  the  ground  that  said  finding  is  contrary  to  the  evidence ; 
and  to  the  Commission’s  failure  to  find  in  lieu  thereof  the 
following : 

The  applicant  has  made  no  provision  for  regular  broad¬ 
cast  of  sports  events,  either  amateur  or  professional. 
2974  Although  listing  no  specific  programs  on  its  program 
schedule,  applicant  has  indicated  on  its  program 
schedule  an  intent  to  broadcast  seasonal  sports  when  avail¬ 
able  ;  and  when  such  programs  are  broadcast,  they  will  be 
substituted  for  regularly  scheduled  programs.  (Cl.  Ex.  58; 
T.  1474-5.)  The  applicant  has  made  no  provision  for  the 
purchase  of  broadcast  rights  to  the  games  of  the  Cleveland 
Indians  or  to  other  sports  events,  and  no  sum  has  been  set 
aside  for  that  purpose  or  is  included  in  the  applicant’s  esti¬ 
mate  of  the  cost  of  operating  its  station.  (Cl.  Ex.  55;  T. 
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1228).  In  1947  the  rights  to  broadcast  the  games  of  the 
Cleveland  Indians  cost  $55,000  (T.  1229)  and  the  applicant 
will1  not  broadcast  those  games  unless  they  can  be  sponsored. 
(T.  200, 1228-9.) 

51.  To  each  and  every  finding  of  fact  in  paragraph  38  of 
the  Proposed  Decision  upon  the  ground  that  each  of  said 
findings  is  not  supported  by  the  evidence,  contrary  to  the 
evidence  and/ or  based  on  wholly  incompetent  evidence ;  and 
to  the  failure  of  the  Commission  to  find : 

Applicant’s  Board  has  not  adopted  any  policy  with  re¬ 
spect  to  limitations  upon  commercial  and  sustaining  time 
which  its  proposed  station  will  observe.  Applicant’s  Board 
expects  to  consider  a  policy  in  this  respect  in  the  light  of  a 
recommendation  to  be  made  by  Mr.  Bipley  after  the  station 
is  in  operation.  (T.  1213-4,  1256.)  In  the  absence  of  any 
policy  adopted  by  the  Board,  Mr.  Seltzer  expressed  his  per¬ 
sonal  view  that  the  applicant  “would  attempt”  to  observe 
an  operating  ratio  of  70%  commercial  and  30%  sustaining 
on  the  average  over  a  13  week  period  for  the  full  broadcast 
day  of  6  A.M.  to  1  A.M.  but  stated  that  at  times  commercial 
programs  would  exceed  70%.  (T.  1201, 1255, 1259-60, 1261- 
2.)  There  is  no  evidence  of  any  reservation  of  time  for  sus¬ 
taining  programs  during  the  prime  listening  hours.  The 
extent  of  unsponsored  programs  during  prime  listening 
holirs  on  applicant’s  proposed  weekly  schedule  does  not  con¬ 
stitute  or  evidence  any  declaration  of  policy  with  respect  to 
reservation  of  sustaining  time  during  those  hours.  While 
applicant’s  Board  has  not  yet  adopted  a  policy  as  to  the 
types  of  programs  which  applicant  will  deem  unsponsorable 
(T.  1259)  there  is  evidence  that  the  applicant  would  not  per¬ 
mit  sponsorship  of  religious  programs  and  some  evidence 
that  applicant  would  not  permit  sponsorship  of  educational 
programs  on  behalf  of  organized  educational  institutions. 
(T.  1259 ;  Cl.  Ex.  53.)  Applicant’s  proposed  program  sched¬ 
ule  shows  no  educational  programs  on  behalf  of  organized 
educational  institutions  during  the  prime  listening  hours. 
(Cl.  Ex.  59 A,  p.  1.)  Applicant’s  program  schedule  lists  two 


311 


30  minute  and  one  20  minute  religious  programs, 
2975  “King  of  Kings,”  “Favorite  Hymns”  and  “Church 
at  the  Crossroads,”  for  broadcast  during  prime 
listening  hours.  (Cl.  Ex.  59A,  p.  2.)  So  far  as  can  be  deter¬ 
mined  from  the  evidence,  these  three  programs,  totaling  80 
minutes  a  week,  are  the  only  programs  listed  by  applicant 
during  prime  listening  hours  which  it  regards  as  unspon- 
sorable. 

Applicant  has  not  determined  the  maximum  number  of 
commercial  spot  announcements  which  its  proposed  station 
will  broadcast.  (T.  1486.) 

52.  To  the  finding  in  paragraph  43  of  the  Proposed  Deci¬ 
sion  which  reads : 

“The  applicant  may  well  be  planning  to  intersperse  these 
programs  (Rush  Hour  Round  Up,  Random  Review  and  Va¬ 
riety  Matinee),  respectively,  with  announcements  or  brief 
discussions  relating  to  agriculture,  education,  and  cosmo¬ 
politan  groups,  even  though  they  were  not  specifically  de¬ 
scribed  in  Exhibit  No.  58  or  the  testimony.”, 
on  the  ground  that  said  finding  is  mere  conjecture  unsup¬ 
ported  by  a  scintilla  of  evidence  in  the  record. 

53.  To  each  and  every  finding  of  fact  in  paragraph  51  of 
the  Proposed  Decision  upon  the  ground  that  each  of  said 
findings  is  not  supported  by  the  evidence,  contrary  to  the 
evidence  and/or  based  on  wholly  incompetent  evidence;  and 
to  the  failure  of  the  Commission  to  find  in  lieu  thereof  the 
following : 

Ray  T.  Miller  testified  at  the  first  bearing  in  these  pro¬ 
ceedings,  on  January  16, 1946 ,  as  follows : 

“Irrespective  of  the  programs  that  have  been  submitted, 
I  think  myself  and  the  other  stockholders  here  will  expect  to 
use  as  much  free  time  for  any  public  event  we  believe  is  for 
the  interests  of  the  people  of  Cleveland  we  deem  is  essential. 
( Emphasis  supplied. )  ( T.  337. ) 

“I  want  to  add  that  it  is  our  view  that  any  time  any  of 
these  matters  come  up  for  public  discussion,  that  we  expect 
to  give  as  much  free  time  of  this  radio  as  it  is  possible  to 
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give  for  the  purpose  of  educating  the  public  of  Cleveland. 
That  is  beyond  any  free  time  or  public  service  that  has  been 
mentioned  in  any  program  so  far.”  (Emphasis  supplied.) 
(T.  339.) 

No  finding  could  be  based  on,  and  no  weight  could  be  given 
to,  the  foregoing  testimony.  First:  Mr.  Miller’s  testimony 
with  respect  to  the  alleged  intent  of  the  other  stock- 
2976  holders  is  wholly  incompetent.  Second:  At  the  time 
when  Mr.  Miller  gave  this  testimony,  he  was  not  an  officer 
of  applicant ;  16  of  the  present  25  stockholders  were  not  then 
stockholders  in  and  7  of  the  present  11  directors  were  not 
then  directors  of  the  applicant  corporation;  and  the  testi¬ 
mony  related  to  an  entirely  different  and  superseded  pro¬ 
gram  schedule  which  had  been  introduced  at  the  first  hear¬ 
ing.  (T.  963,  700-1,  1061;  Cl.  Exs.  46,  48,  50.)  Third:  even 
in  so  far  as  such  testimony  relates  only  to  the  intent  of  the 
witness,  it  is  so  vague,  indefinite  and  self-serving  that  it 
could  be  given  no  weight.  Protection  of  the  public  interest 
can  not  be  permitted  to  depend  upon  such  slender  and  il¬ 
lusory  safeguards.  Fourth:  In  any  event,  such  vague  and 
self-serving  testimony  must  always  yield  to  the  definite  evi¬ 
dence  in  the  record.  The  uncontradicted  testimony  at  the 
second  hearing  affirmatively  establishes  not  only  that  this 
applicant  has  not  adopted  any  policy  with  respect  to  the 
balance  to  be  maintained  between  commercial  and  sustain¬ 
ing  time,  but  also  that  this  applicant  does  not  even  intend 
to  consider  any  policy  in  that  respect  until  some  unspecified 
time  has  elapsed  after  the  proposed  station  has  gone  into 
operation.  (T.  1213-4, 1256.)  The  actual  program  presently 
proposed  by  this  applicant  also  negatives  any  contention 
that  this  applicant  has  adopted  any  policy  in  this  respect. 
At  the  second  hearing  in  October,  1947,  Mr.  Miller  testified 
that  the  program  schedules  thereafter  to  be  submitted  on 
behalf  of  this  applicant  would  reflect  his  ideas  and  the  ideas 
of  the  applicant’s  Board;  and  he  declined  to  testify  other¬ 
wise  with  respect  to  any  program  policies  of  this  applicant. 
(T.  853-4.) 
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54.  To  the  failure  to  find  as  part  of  the  facts  published  in 
the  Proposed  Decision  the  following  facts  with  respect  to 
the  national  and  local  rates  of  Cleveland  Broadcasting,  Inc. : 

Applicant  will  charge  the  same  rates  for  national  and  local 
advertisers.  (T.  1092;  Cl.  Ex.  57.)  Applicant’s  rates  are 
substantially  lower  than  those  of  existing  full  time  Cleve¬ 
land  stations  which  also  have  no  local  rate.  (Cl.  Ex.  57 ;  S-H 
Ex.  10.)  Applicant’s  one-time  hourly  rates  to  local  and  na¬ 
tional  advertisers  are  $240  for  class  A  time,  $120  for  class  B 
time  and  $72  for  class  C  time  which  is  between  11 :3l  P.M. 
and  6 :59  A.M.  For  number  of  broadcasts  ranging  from  1  to 
260,  applicant’s  hourly  rates  run  from  $180  to  $240  for  class 
A  time,  from  $90  to  $120  for  class  B  time  and  from  $54  to 
$72  for  class  C  time.  Its  half-hourly  rate  is  60%  of  its  hourly 
rate  and  its  quarter-hourly  rate  is  40%  of  its  hourly  rate. 
Its  rates  to  local  and  national  advertisers  for  1-minute  spot 
announcements  range  from  $24  to  $30  per  announcement  in 
class  A  time  and  from  $12  to  $15  per  announcement  in  class 
B  time.  (Cl.  Ex.  57.) 

2977 

C.  To  the  Failure  to  Make  Material  Comparative  Find¬ 
ings  Established  by  the  Evidence  and  to  Draw  Proper 
Conclusions  Therefrom. 

Each  of  the  following  basic  findings  is  established  by  the 
uncontradicted  evidence  or  by  the  great  weight  of  the  evi¬ 
dence,  is  relevant,  material  and  essential  to  a  lawful  dis¬ 
position  of  the  issues  before  the  Commission  and,  when  made 
in  accordance  with  the  uncontradicted  evidence  or  the  great 
weight  of  the  evidence,  precludes  the  proposed  conclusory 
findings,  decision  and  order  of  the  Commission  and,  on  the 
contrary,  requires  a  finding  and  conclusion  that  the  public 
interest,  convenience  and  necessity  would  be  better  served 
by  a  grant  to  Scripps-Howard  Radio,  Inc. 

55.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 


314 


Scripps-Howard  Radio,  Inc.  proposes  to  operate  its  sta¬ 
tion  without  network  affiliation.  Cleveland  Broadcasting, 
Inc.  has  not  determined  its  policy  with  respect  to  network 
affiliation.  (Pro.  Dec.  pars.  11,  33.)  There  is  a  great  need  in 
metropolitan  Cleveland  for  high  type  programs  locally  pro¬ 
duced,  particularly  during  the  evening  hours.  (T.  15,  59; 
S-H  Ex.  11.)  In  this  aspect  the  proposal  of  Scripps-Howard 
Radio,  Inc.  is  better  designed  to  serve  the  public  interest, 
convenience  and  necessity  here  involved. 

56.  To  the  failure  to  find  as  part  of  the  facts  and  conclu- 
sioris  published  in  the  Proposed  Decision  the  following: 

Both  stations  would  provide  primary  nighttime  service 
to  equivalent  areas  and  populations.  The  Scripps-Howard 
station  would  provide  primary  daytime  service  to  an  area 
larger  by  385  square  miles  and  to  110,968  more  persons  than 
would  the  Cleveland  Broadcasting  station.  During  night 
hours  of  operation,  the  Scripps-Howard  station  would  have 
a  higher  signal  intensity  and  provide  a  more  satisfactory 
service  in  the  important  industrial  area  of  Cleveland  than 
would  the  Cleveland  Broadcasting  station.  Scripps-Howard 
Radio,  Inc.  proposes  to  broadcast  24  hours  a  day  for  7  days 
a  -week  or  168  hours  a  week,  whereas  Cleveland  Broadcast¬ 
ing,  Inc.  will  broadcast  only  131  hours  a  week.  For  the  fore¬ 
going  reasons,  Scripps-Howard  Radio,  Inc.  would  make  a 
more  efficient  and  more  comprehensive  use  of  the  frequency 
1300  KC  than  would  Cleveland  Broadcasting,  Inc.  (Pro. 
Dec.  pars.  11,  33,  53,  54 ;  T.  1418-9,  1421,  1430-1,  1435 ;  S-H 
Ex.  59;  Cl.  Ex.  72.)  Consequently,  a  grant  to  Scripps- 
Howard  Radio,  Inc.  would  better  serve  the  public  interest, 
convenience  and  necessity. 

2978  57.  To  the  failure  to  find  as  part  of  the  facts  and 

conclusions  published  in  the  Proposed  Decision  the 
following : 

The  radio  broadcasting  experience  of  Scripps-Howard 
Radio,  Inc.,  its  officers,  directors  and  stockholders  greatly 
exceeds  the  radio  experience  of  Cleveland  Broadcasting, 
Inc.,  its  officers,  directors  and  stockholders.  Scripps-Howard 


315 


Radio,  Inc.,  and  its  officers,  directors  and  stockholders,  have 
had  long  and  extensive  experience  in  the  radio  broadcasting 
business.  Only  one  of  the  officers,  directors  and  stockholders 
of  Cleveland  Broadcasting,  Inc.  has  had  any  experience  in 
the  radio  broadcasting  business.  (Pro.  Dec.  pars.  5,  7, 8,  30; 
Exceptions  6,  7,  supra * )  In  this  aspect  a  grant  to  Scripps- 
Howard  Radio,  Inc.  would  better  serve  the  public  interest, 
convenience  and  necessity  here  involved. 

58.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 

The  financial  resources  of  Scripps-Howard  Radio,  Inc.  in 
cash  and  Government  securities  are  greatly  in  excess  of 
what  would  be  needed  to  construct  its  proposed  station  and 
operate  it  at  a  loss  over  an  extended  development  period. 
The  financial  resources  upon  which  Cleveland  Broadcasting, 
Inc.  relies  are  partly  in  the  form  of  stock  subscriptions. 
Cleveland  Broadcasting,  Inc.,  also  relied  upon  a  proposed 
loan  of  $200,000  for  which  this  applicant  had  obtained  an  al¬ 
leged  commitment  expiring  six  months  from  October  21, 
1947,  and  which,  if  ever  enforceable,  is  no  longer  available. 
Aside  from  the  unrealized  and  questionable  resources  in  the 
form  of  stock  subscriptions,  Cleveland  Broadcasting,  Inc. 
has  total  assets  of  $189,566.97  to  construct  its  proposed  sta¬ 
tion  at  an  initial  cost  in  excess  of  $183,721.  When  and  if 
applicant’s  stock  subscriptions  are  paid  in  full,  its  total 
assets  available  for  construction  and  operating  expenses  will 
not  exceed  $220,466.97.  The  applicant  is  also  committed  to 
construct  an  FM  station  for  which  it  holds  a  grant ;  and  if 
applicant  proceeds  with  reasonable  expedition,  its  FM  sta¬ 
tion  will  be  constructed  and  in  operation  for  a  substantial 
but  undeterminable  time  before  applicant’s  proposed  AM 
station  could  be  completed.  The  combined  cost  of  construct¬ 
ing  both  stations  would  exceed  $210,917.00.  The  weekly  loss 

*  In  so  far  as  the  exceptions  of  this  applicant  are  cited  in  support  of 
these  exceptions  to  failure  to  make  comparative  findings,  it  will  be  under¬ 
stood  that  this  applicant  intends  thereby  also  to  cite  in  support  of  each 
comparative  finding  all  record  of  references  or  citations  to  which  refer¬ 
ence  is  made  in  the  exception  or  exceptions  cited. 
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for  a  substantial  but  undeterminable  period  of  operation  of 
the  FM  station  before  the  AM  station  could  be  in  operation 
will  be  approximately  $4,400  a  week.  After  the  AM  and  FM 
stations  go  into  operation,  the  operating  loss  on  the  com¬ 
bined  operation  of  the  FM  and  proposed  AM  stations 
2979  during  the  first  11  w^eeks  would  be  approximately 
$34,000.  The  available  assets  of  this  applicant  fall 
more  than  $30,000  short  of  the  amount  necessary  to  meet 
capital  expenditures  and  operating  losses  during  the  first 
11  weeks  of  combined  operation  of  the  AM  and  FM  stations 
without  any  provision  for  the  large  but  undeterminable  ad¬ 
ditional  operating  losses  which  would  be  incurred  for  earlier 
operation  of  the  FM  station  and  for  other  expenses  incurred 
before  the  operation  of  either  station.  Upon  the  present 
record,  the  financial  resources  of  this  applicant  are  not  ade¬ 
quate  to  construct  and  operate  the  proposed  AM  and  FM 
stations  over  the  estimated  development  period  of  3  months. 
(Exceptions  39-48,  supra ;  Prop.  Dec.  pars.  21,  32.)  A  grant 
to  Scripps-Howard  Radio,  Inc.  would  afford  much  greater 
assurance  that  the  proposed  station  will  be  built,  maintained 
and  operated  so  as  to  serve  adequately  the  public  interest 
involved  than  would  a  grant  to  Cleveland  Broadcasting,  Inc. 

59.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 

The  local  rates  of  Scripps-Howard  Radio,  Inc.  are  very 
much  lower  than  the  rates  which  Cleveland  Broadcasting, 
Inc.  will  charge  local  advertisers.  (Exceptions  23, 54,  supra.) 
This  is  a  matter  of  consequence  not  only  to  local  merchants 
and  businessmen  but  to  local  consumers  of  their  goods  and 
services,  for  in  the  end  the  consumers  must  pay  these  adver¬ 
tising  costs.  In  this  aspect,  a  grant  to  Scripps-Howard 
Radio,  Inc.  would  better  serve  the  public  interest,  conveni¬ 
ence  and  necessity. 

60.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 

The  proposed  program  schedule  of  Scripps-Howard 
Radio,  Inc.  is  based  upon  a  much  more  thorough  and  com- 
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prehensive  study  of  the  program  needs  of  greater  Cleveland 
and  was  made  by  more  numerous,  better  qualified  and  more 
experienced  personnel  than  in  the  case  of  Cleveland  Broad¬ 
casting,  Inc.  In  formulating  its  proposed  program  schedule 
and  in  arranging  for  new  public  service  programs,  the  man¬ 
agement  of  Scripps-Howard  Radio,  Inc.  has  had,  and  will 
have,  the  benefit  and  assistance  of  the  very  large  group  of 
experts  on  the  staff  of  The  Cleveland  Press  who  specialize 
in,  and  in  the  aggregate  completely  cover,  the  problems,  in¬ 
terests  and  aspirations  of  every  segment  of  Cleveland  com¬ 
munity  life.  No  comparable  assistance  has  been  received  by, 
or  is  available  to,  Cleveland  Broadcasting,  Inc.  An  Advisory 
Panel  of  civic  leaders,  whose  members  advise  with  respect 
to  programs  of  public  service  in  fields  in  which  they 
2980  are  severally  experienced  and  interested,  has  been 
set  up  by  Scripps-Howard  Radio,  Inc.  and  is  function¬ 
ing.  The  services  of  two  retired  Cleveland  civic  leaders,  who 
are  devoting  themselves  to  public  service  and  community 
cultural  activities  respectively,  have  been  secured  by 
Scripps-Howard  Radio,  Inc.  as  directors  of  public  service 
programs  and  of  cultural  programs.  No  comparable  ar¬ 
rangements  have  been  made  by  Cleveland  Broadcasting, 
Inc.  (Pro.  Dec.  pars.  11-20,  33-38,  50,  51;  Exceptions  15-21, 
49-51, 53,  supra.)  The  proposed  program  service  of  Scripps- 
Howard  Radio,  Inc.  is  greatly  superior  to  that  of  Cleveland 
Broadcasting,  Inc.  and  would  much  better  serve  the  public 
interest  involved. 

61.  To  the  failure  to  find  as  part  of  the  facts  and  con¬ 
clusions  published  in  the  Proposed  Decision  the  following: 

The  quality  and  extent  of  news  sources  provided  by 
Scripps-Howard  Radio,  Inc.  are  extraordinary  and  extreme¬ 
ly  noteworthy.  They  are  immensely  superior  to  those  pro¬ 
vided  by  Cleveland  Broadcasting,  Inc.  In  addition  to  the 
United  Press  wire  service,  Scripps-Howard  Radio,  Inc.  will 
receive  all  the  local  news  collected  by  the  staff  of  The  Cleve¬ 
land  Press  at  an  annual  cost  to  The  Cleveland  Press  of  ap¬ 
proximately  $1,000,000,  and  will  receive  the  Scripps-Howard 
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Ohio  State  wire  which,  with  hundreds  of  local  correspond¬ 
ents,  specializes  in  local  and  regional  news  not  duplicated 
by  the  United  Press,  and  in  Washington  new*s  of  special 
interest  to  Ohio  residents.  Scripps-Howard  Radio,  Inc.  will 
also  have  10  reporters  on  its  station  news  staff.  In  compari¬ 
son,  Cleveland  Broadcasting,  Inc.  will  have  the  International 
News  wire  services  and  four  reporters  on  its  station  news 
staff.  Upon  the  basis  of  the  Commission’s  own  independent 
analysis  of  the  proposed  program  schedule  of  Cleveland 
Broadcasting,  Inc.,  Scripps-Howard  Radio,  Inc.  will  devote 
19%  more  time  to  newscasts  during  the  basic  broadcast  day 
and  176%  more  time  to  newscasts  during  the  prime  listening 
hours  than  will  Cleveland  Broadcasting,  Inc.,  during  the 
same  periods.  (Pro.  Dec.  pars.  13, 14,  20,  36,  50;  Exceptions 
18, 19,  21,  supra)  News  service,  and  particularly  local  news 
service,  is  one  of  the  most  important  elements  of  the  public 
interest  in  relation  to  the  Cleveland  metropolitan  area ;  and 
that  aspect  of  the  public  interest  will  be  much  better  served 
by  a  grant  to  Scripps-Howard  Radio,  Inc. 

62.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 

Upon  the  basis  of  the  Commission’s  own  independent  an¬ 
alysis  of  the  proposed  program  schedule  of  Cleveland 
2981  Broadcasting,  Inc.,  Scripps-Howard  Radio,  Inc.  will 
devote  62%  more  time  to  cosmopolitan  programs, 
27%  more  time  to  forum  programs,  141%  more  time  to  re¬ 
ligious  programs,  and  30%  more  time  (and  during  the  time 
Cleveland  Broadcasting,  Inc.  is  carrying  seasonal  sports, 
38%  more  time)  to  public  service  programs  of  all  types  dur¬ 
ing  the  basic  broadcast  day,  and  will  devote  72%  more  time 
to  public  service  programs  of  all  types  during  the  prime 
listening  hours  than  will  Cleveland  Broadcasting,  Inc.  dur¬ 
ing  the  corresponding  time  periods.  (Pro.  Dec.  pars.  20,  43, 
50;  Cl.  Exs.  58,  59,  59 A;  S-H  Exs.  38,  39 ;  Exceptions  21,  52, 
supra.)  These  important  aspects  of  the  public  interest  here 
involved  will  be  better  served  by  a  grant  to  Scripps-Howard 
Radio,  Inc. 
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63.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision,  the  following: 

Upon  the  basis  of  the  Commission’s  own  independent  an¬ 
alysis  of  the  proposed  program  schedule  of  Cleveland  Broad¬ 
casting,  Tnc.,  Scripps-Howard  Radio,  Inc.  will  devote,  during 
its  full  broadcast  day,  30%  more  time  to  public  service  pro¬ 
grams,  47%  more  time  to  news  programs,  53%  more  time 
to  musical  programs,  and  108%  more  time  to  sports  pro¬ 
grams  than  will  Cleveland  Broadcasting,  Inc.  during  its  full 
broadcast  day.  ( Pro.  Dec.,  pars.  20, 50 :  Exception  21,  supra . ) 
In  these  important  aspects  the  public  interest  will  be  much 
better  served  by  a  grant  to  Scripps-Howard  Radio,  Inc.  and 
Scripps-Howard  Radio,  Inc.  will  make  better  and  fuller  use 
of  the  facilities. 


64.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following: 

During  the  basic  broadcast  day,  Scripps-Howard  Radio, 
Inc.  will  devote  108%  more  time  to  sports  programs  than 
will  Cleveland  Broadcasting,  Inc.  During  the  prime  listen¬ 
ing  hours  Scripps-Howard  Radio,  Inc.  will  devote  145% 
more  time  to  sports  programs  than  will  Cleveland  Broad¬ 
casting,  Tnc.  Scripps-Howard  Radio,  Inc.  has  allocated 
$100,000  to  its  Cleveland  stations  for  the  purchase  of  rights 
to  broadcast  athletic  contests  during  the  first  year  of  opera¬ 
tion.  Cleveland  Broadcasting,  Tnc.  has  made  no  provision 
for  purchasing  rights  to  broadcast  athletic  contests.  (Pro. 
Dec.  pars.  16,  20,  50:  Exceptions  21,  50,  supra.)  This  aspect 
of  the  public  interest  will  be  very  much  better  and  assuredly 
served  by  a  grant  to  Scripps-Howard  Radio,  Inc. 


65.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  follow- 
2982  ing: 

Scripps-Howard  Radio,  Tnc.  has  adopted  a  definite 
policy  limiting  the  number  of  commercial  spot  announce¬ 
ments  which  it  will  sell.  (Bco.-JDec.  par.  19.)  Cleveland 


320 


will  sell.  (Pro.  Dec.  par.  38;  Exception  51,  supra.)  A  grant 
to  Scripps-Howard  Radio,  Inc.  will  better  protect  the  public 
interest  in  this  respect. 

66.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 

Scripps-Howard  Radio,  Inc.  has  adopted  a  policy  which 
places  a  ceiling  of  70%  upon  commercial  time  and  a  floor  of 
30%  under  sustaining  time  over  each  13-week  period.  (Pro. 
Dec.  par.  19 ;  Exception  20,  supra.)  The  policy  of  Cleveland 
Broadcasting,  Inc.  with  respect  to  commercial  time  and  sus¬ 
taining  time  has  not  been  determined.  (Pro.  Dec.  par.  38; 
Exception  51,  supra.)  A  grant  to  Scripps-Howard  Radio, 
Inc.,  will  better  protect  the  public  interest  in  this  respect. 

67.  To  the  failure  to  And  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 

During  the  basic  broadcast  day  Scripps-Howard  Radio, 
Inc.  will  devote  34%  more  time,  and  during  the  prime  listen¬ 
ing  hours  79%  more  time,  to  live  programs  than  will  Cleve¬ 
land  Broadcasting,  Inc.  (Pro.  Dec.  pars.  20, 50 ;  Cl.  Ex.  59A ; 
Exception  21,  supra.)  Scripps-Howard  Radio,  Inc.  plans  to 
spend  $2,000  weekly  for  the  development  of  local  live  talent. 
(Pro.  Dec.  par.  18.)  No  comparable  plans  have  been  made 
by  Cleveland  Broadcasting,  Inc.,  which  does  not,  except  in 
relatively  few  instances,  contemplate  spending  money  for 
live  talent  other  than  staff  salaries.  (T.  1230-2, 1216-7, 1221- 
4,  1226-8,  1237-8.)  In  this  respect  the  proposed  program 
service  of  Scripps-Howard  Radio,  Inc.  is  superior  to  that  of 
Cleveland  Broadcasting,  Inc. 

68.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  following : 

Scripps-Howard  Radio,  Inc.  will  devote  810  minutes  week¬ 
ly  to  remote  broadcasts.  (Exception  21,  supra.)  Cleveland 
Broadcasting,  Inc.  introduced  no  evidence  from  which  the 
time  to  be  devoted  to  remote  broadcasts  can  be  determined. 
In  this  respect  the  program  plans  and  schedule  of  Scripps- 
Howard  Radio,  Inc.  are  also  superior  to  those  of  Cleveland 
Broadcasting,  Inc. 
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69.  To  the  failure  to  find  as  part  of  the  facts  and  conclu¬ 
sions  published  in  the  Proposed  Decision  the  follow- 
2983  ing: 

Scripps-Howard  Radio,  Inc.  and  its  owner  will 
bring  to  the  operation  of  its  proposed  station  a  much  greater, 
more  comprehensive  and  more  detailed  knowledge  of  the 
needs,  interests,  desires,  problems  and  aspirations  of  all 
segments  of  community  life  in  metropolitan  Cleveland  than 
Cleveland  Broadcasting,  Inc.  could  or  would  bring  to  the 
operation  of  its  proposed  station. 

(a)  For  nearly  two  years,  Scripps-Howard  Radio,  Inc. 
through  competent  and  experienced  personnel  has  made  ex¬ 
haustive,  painstaking  and  comprehensive  studies  of  the 
radio  needs  of  all  groups  and  interests  in  metropolitan 
Cleveland.  (Pro.  Dec.  pars.  11, 13 ;  Exceptions  16, 17,  supra.) 
No  comparable  study  has  been  made  by  Cleveland  Broad¬ 
casting,  Inc.  (Pro.  Dec.  par.  33 ;  Exception  49,  supra.) 

(b)  The  local  interests  and  connections  of  Scripps-How¬ 
ard  Radio,  Inc.  and  its  owner,  The  E.  W.  Scripps  Company, 
are  extensive,  varied  and  deep-rooted.  The  E.  W.  Scripps 
Company  has  published  The  Cleveland  Press  in  Cleveland, 
Ohio  since  1878  and  that  paper  has  an  outstanding  record 
of  public  service  to  the  community.  (Pro.  Dec.  pars.  5-13; 
Exceptions  3-5,  7-18,  supra.) 

(c)  Under  an  arrangement  between  Scripps-Howard 
Radio,  Inc.  and  The  Cleveland  Press,  all  of  the  knowledge 
of  and  familiarity  with  local  conditions,  problems  and  inter¬ 
ests  possessed  by  the  Editor-in-Chief,  a  stockholder  of  The 
E.  W.  Scripps  Company  who  has  lived  in  Cleveland  all  his 
life,  and  the  other  editors,  experts  and  reporters  of  The 
Cleveland  Press  has  been,  and  will  continue  to  be,  utilized 
by  Scripps-Howard  Radio,  Inc.  in  planning,  preparing  and 
arranging  radio  programs  to  serve  every  interest  of  the  local 
community.  Among  other  things,  Scripps-Howard  Radio, 
Inc.  will  utilize  the  knowledge  of  the  very  large  group  of 
experts  on  the  staff  of  The  Cleveland  Press  who  have  lived 
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in  Cleveland  for  many  years,  each  of  whom  devotes  his  entire 
time  to  a  continuing  personal  study  and  investigation  of 
some  aspect  of  local  community  life  and  who  collectively 
cover  every  significant  aspect  of  community  life  in  metro¬ 
politan  Cleveland.  The  daily  work  of  the  editors,  experts 
and  reporters  consists  of  acquiring  and  maintaining  the 
most  detailed  knowledge  of  all  local  interests  and  problems 
as  they  exist  and  as  they  arise ;  and  no  comparable  knowl¬ 
edge  of  community  interests  and  problems  generally  can  be 
acquired  by  the  casual  and  fortuitous  contacts  with  isolated 
community  interests  which  may  be  made  by  persons  whose 
time  is  devoted  to  earning  a  livelihood  in  ordinary 
2984  channels  of  business  or  professional  work.  (Pro.  Dec. 
par.  13 ;  Exception  18,  supra.) 

(d)  The  officers,  directors  and  stockholders  of  Cleveland 
Broadcasting,  Inc.  consist  almost  wholly  of  a  narrow  group 
of  close  personal  friends  of  Mr.  Miller  and  are  also  either 
his  close  political  associates,  his  law  partner  and  employees, 
or  his  clients.  They  are  intimate  friends  who  move  in  the 
same  circles  and  represent  a  narrow  clique.  Although  to  a 
certain  extent  they  have  divergent  means  of  earning  a  liveli¬ 
hood  and  different  affiliations,  they  have  the  same  general 
interests,  and  do  not  constitute  a  representative  cross-section 
of  divergent  interests  and  opinions  in  Cleveland.  (Excep¬ 
tions  37,  38,  supra.)  In  addition,  Mr.  Miller,  acting  with  his 
close  political  associates  or  acting  with  his  clients,  can  con¬ 
trol  the  applicant  corporation.  Not  merely  the  narrow  group 
of  stockholders  as  a  whole,  but  these  narrower  close-knit 
cliques,  which  obviously  have  many  common  objectives, 
would  face  inherent  difficulties  in  making  distinctions  be¬ 
tween  their  objectives  and  the  interests  of  the  community. 
The  stockholders  of  Cleveland  Broadcasting,  Inc.  are  all 
fully  occupied  with  important  professional,  business  and 
official  obligations  and  duties  and  there  is  no  evidence  that 
any  of  them  intend  to  retire  from  such  obligations  and 
duties.  (Exception  36,  supra.)  Such  knowledge  as  they  have 
acquired,  or  may  hereafter  acquire,  with  respect  to  the  in- 
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terests,  problems  and  aspirations  of  segments  of  the  Cleve¬ 
land  community  is,  and  will  be,  acquired  outside  of  their 
regular  vocations  and  is,  and  will  be,  fragmentary  in  char¬ 
acter.  If  the  officers,  directors  and  stockholders  of  Cleveland 
Broadcasting,  Inc.  had  been  a  more  representative  cross- 
section  of  divergent  interests  and  opinions  in  Cleveland,  it 
would  still  follow  that  Cleveland  Broadcasting,  Inc.  could 
not  bring  to  the  operation  of  its  station  any  such  compre¬ 
hensive  and  detailed  knowledge  of  local  conditions,  problems 
and  interests  (continuously  renewed  and  maintained)  as 
Scripps-Howard  Radio,  Inc.  will  bring  to  the  operation  of  its 
proposed  station  by  reason  of  the  facts  heretofore  stated  in 
this  finding. 

D.  To  Proposed  Conclusions  in  the  Proposed  Decision. 

70.  To  the  conclusion  in  paragraph  1  of  the  Proposed 
Decision  reading : 

*  *  Upon  careful  consideration  of  all  relevant  and  material 
facts  disclosed  by  this  record,  we  conclude,  for  reasons  dis¬ 
cussed  below,  that  a  grant  of  the  application  of  Cleveland 
Broadcasting  Incorporated  would  better  serve  the  public 
interest,  convenience  and  necessity  than  would  a 
2985  grant  of  the  application  of  Scripps-Howard  Radio, 
Inc.” 

upon  the  ground  that  said  conclusion  is  not  supported  by  the 
basic  findings  in  the  Proposed  Decision,  rests  upon  basic 
findings  in  the  Proposed  Decision  which  are  not  supported 
by  the  evidence  or  are  contrary  to  the  evidence  or  based  upon 
incompetent  evidence,  is  not  supported  by  and  is  contrary 
to  the  evidence,  and  rests  upon  numerous  errors  of  law. 

71.  To  the  conclusion  in  paragraph  2  of  the  Proposed 
Decision  reading : 

“In  considering,  on  a  comparative  basis,  competing  quali¬ 
fied  applicants  for  broadcast  facilities,  we  have  consistently 
attached  considerable  weight  to  the  factor  of  local  residence 
and  familiarity  with  local  conditions  in  the  community  to  be 
served.”, 
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upon  the  ground  that  the  Commission  has  given  weight  to 
“the  factor  of  local  residence’ ’  and  “familiarity  with  local 
conditions”  as  distinguished  from  the  knowledge  of  local 
conditions  which  the  applicant  will  bring  to  the  operation  of 
the  station  only  in  cases  “where  all  other  things  are  equal”. 

72.  To  the  conclusion  in  paragraph  2  of  the  Proposed  De¬ 
cision  reading : 

“Mr.  Aiken  plans  to  return  to  this  city  upon  the  comple¬ 
tion  of  his  term  of  office  as  Second  Assistant  Postmaster 
General.”, 

for  the  reasons  stated  in  Exception  32,  supra. 

73.  To  the  conclusion  in  paragraph  2  of  the  Proposed  De¬ 
cision  that  “ several  (of  applicant’s  stockholders)  are  still 
serving  in  responsible  positions  in  the  city  government  of 
Cleveland”,  upon  the  ground  that  Samuel  David  is  the  only 
stockholder  of  applicant  who  holds  any  position  in  the  city 
government  of  Cleveland.  (T.  704-7.) 

74.  To  the  conclusion  in  paragraph  2  of  the  Proposed  De¬ 
cision  reading : 

“In  fact,  considered  collectively,  the  members  of  this  cor¬ 
poration,  through  their  long  residence,  as  well  as  through 
their  civic  and  professional  pursuits,  are  deeply  rooted  in 
the  life  of  Cleveland  and  are  representative  of  prac- 
2986  tically  every  phase  of  public  activity  in  that  city.”, 
for  the  reasons  stated  in  Exception  69,  supra. 

75.  To  the  overall  conclusions  in  paragraph  2  of  the  Pro¬ 
posed  Decision  upon  the  grounds  that  they  are  not  ade¬ 
quately  supported  by  the  basic  findings  in  the  Proposed  De¬ 
cision  ;  that  to  the  extent  that  they  are  supported  by  basic 
findings  in  the  Proposed  Decision  such  basic  findings  are 
not  supported  by  the  evidence,  are  contrary  to  the  uncon¬ 
tradicted  evidence  or  contrary  to  the  great  weight  of  the 
evidence;  and  that  in  view  of  the  facts  established  by  the 
record  the  conclusions  are  irrelevant  to  any  issue  in  the  case 
and  erroneous  as  a  matter  of  law.  (Exception  71,  supra.) 
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76.  To  the  conclusion  in  paragraph  3  of  the  Proposed  De¬ 
cision  that  The  E.  W.  Scripps  Company  “controls  and  pub¬ 
lishes  a  chain  of  newspapers  in  various  cities  throughout 
the  United  States” 

upon  the  ground  that  said  conclusion  is  irrelevant  to  any 
issue  in  this  proceeding. 

77.  To  the  conclusion  in  paragraph  3  of  the  Proposed  De¬ 
cision  that  Charles  E.  Scripps’  “residence  in  that  commun¬ 
ity  (Cleveland)  has  been  limited  to  the  year  1941  and  the 
period  since  January  1946  after  his  service  in  the  Armed 
Forces”,  upon  the  ground  that  the  Commission  should  have 
concluded  that  Charles  E.  Scripps  has  been  a  resident  of 
Cleveland  since  1941  and  that  this  residence  or  domicil  in 
Cleveland  is  not  destroyed  by  temporary  absence  in  military 
service,  and  that  no  such  discrimination  or  disability  at¬ 
taches  to  military  service  in  defense  of  the  United  States. 

78.  To  the  conclusion  in  paragraph  3  of  the  Proposed  De¬ 
cision  reading : 

“In  view  of  the  foregoing,  we  believe  that  the  application 
of  Cleveland  Broadcasting  Incorporated  is  to  be  preferred 
to  the  application  of  Scripps-Howard  Radio,  Inc.,  because 
of  the  local  residence  of  its  stockholders  and  the  far  greater 
knowledge  of  and  association  with  Cleveland  and  its  various 
civic  enterprises  on  the  part  of  its  stockholders,  officers  and 
directors.”, 

upon  the  grounds  that  said  conclusion  is  not  supported  by 
the  basic  findings  in  the  Proposed  Decision,  that  in  so  far 
as  said  conclusion  finds  any  support  in  the  proposed 
2987  basic  findings  said  basic  findings  are  severally  with¬ 
out  support  in  the  evidence,  contrary  to  the  uncontra¬ 
dicted  evidence,  or  contrary  to  the  great  weight  of  the  evi¬ 
dence,  and  upon  the  ground  that  in  view  of  the  facts  estab¬ 
lished  by  the  evidence  said  conclusion  is  irrelevant  to  any 
issue  in  the  case;  and  to  the  failure  of  the  Commission  to 
conclude  that  the  owner  of  Scripps-Howard  Radio,  Inc.  has 
been  deeply  rooted  in  the  life  of  Cleveland  for  70  years  and 
will  bring  to  the  operation  of  the  proposed  station  a  much 
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greater,  more  comprehensive  and  detailed  knowledge  (con¬ 
tinuously  renewed  and  maintained)  of  local  conditions,  prob¬ 
lems,  interests  and  civic  enterprises  in  metropolitan  Cleve¬ 
land  than  would  Cleveland  Broadcasting,  Inc.,  for  the  rea¬ 
sons  stated  in  Exception  69,  supra. 

I 

79.  To  the  conclusions  in  paragraphs  2  and  3  of  the  Pro¬ 
posed  Decision,  on  the  ground  that  this  Commission  has 
no  statutory  or  other  authority  to  prescribe  local  residence, 
or  any  degree  thereof,  as  a  qualification  for  a  licensee. 

80.  To  the  conclusion  in  paragraph  4  of  the  Proposed 
Decision  reading : 

“  Another  factor  which  tends  to  favor  the  application  of 
Cleveland  Broadcasting  Incorporated  over  the  proposal  of 
Scripps-Howard  Radio,  Inc.,  is  the  greater  integration  of 
ownership  and  management  which  would  result  from  a  grant 
of  the  former.  We  believe  that  these  factors  are  of  particu¬ 
lar  relevance  in  the  instant  case  where  both  applicants  pro¬ 
pose  initially  to  provide  a  local  non-network  service  de¬ 
voted  to  the  particular  needs  and  interests  of  the  Cleve¬ 
land  metropolitan  area.  James  C.  Hanrahan  is  the  only 
officer  or  director  of  Scripps-Howard  Radio,  Inc.,  who 
would  actively  participate  in  the  day-to-day  operations  of 
its  proposed  station  and  he  would  have  no  ownership  in¬ 
terest  therein  whatsoever.  On  the  other  hand,  the  proposed 
general  manager  of  Cleveland  Broadcasting  Incorporated, 
namely,  Fred  R.  Ripley,  executive  vice-president  and  di¬ 
rector,  has  subscribed  to  200  shares  of  the  capital  stock  of 
this  applicant  (8%)  and  Charles  A.  Seltzer,  a  director  of 
the  corporation,  and  the  proposed  program  director,  is  the 
owner  of  39  shares  and  has  subscribed  to  16  shares  (2.2%).”, 
upon  the  ground  that  the  Commission  is  without  statutory 
or  other  authority  to  prescribe  “integration  of  ownership 
and  management”  as  a  qualification  for  a  licensee. 

2988  82.  To  the  conclusion  in  paragraph  4  of  the  Pro¬ 

posed  Decision  reading : 

“Moreover,  several  of  the  other  officers,  directors  and 
stockholders  of  this  applicant,  including  Ray  T.  Miller, 
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president,  director  and  a  31%  stockholder,  would  be  avail¬ 
able  to  render  assistance  and  advice  in  the  operation  of  its 
proposed  station  and  would  be  prepared  to  devote  sub¬ 
stantial  portions  of  their  time  for  this  purpose.”, 
for  the  reasons  stated  in  Exceptions  26-31,  33,  36,  supra. 

82.  To  the  conclusion  in  paragraph  4  of  the  Proposed  De¬ 
cision  reading: 

“While  Scripps-Howard  Radio,  Inc.  plans  to  avail  itself 
of  the  advice  and  assistance  of  the  editor  and  members  of 
the  staff  of  the  Cleveland  Press,  as  well  as  of  a  panel  com¬ 
posed  of  a  group  of  local  citizens,  in  the  preparation  and 
presentation  of  its  proposed  public  service  programs,  none 
of  these  individuals  has  any  significant  ownership  interest 
in  this  applicant  or  authority  to  participate  in  the  policies 
and  management  governing  the  operation  of  its  proposed 
station.  By  contrast,  several  of  the  stockholders  of  Cleve¬ 
land  Broadcasting  Incorporated  who  have  had  specialized 
experience  in  such  fields  as  labor,  management,  religion, 
sports  and  civic  and  other  public  welfare  activities,  are 
prepared  to  actively  assist  and  advise  the  management  of 
its  proposed  station  in  the  preparation  of  programs  deal¬ 
ing  with  these  subjects.”, 

for  the  reasons  stated  in  Exceptions  12,  18,  69,  80,  supra. 

83.  To  the  conclusion  in  paragraph  5  of  the  Proposed  De¬ 
cision  reading: 

“For  these  reasons  a  grant  of  the  application  of  Cleve¬ 
land  Broadcasting  Incorporated  would  undoubtedly  be  con¬ 
ducive  to  a  greater  diversification  of  the  media  of  mass 
communication  in  the  Cleveland  area  than  would  a  grant 
of  the  application  of  Scripps-Howard  Radio,  Inc.”, 
upon  the  grounds  that  said  conclusion  disregards  the  un¬ 
contradicted  evidence  with  respect  to  the  diversity  of  own¬ 
ership,  and  the  extent,  of  the  media  of  mass  communication 
in  metropolitan  Cleveland ;  that  it  arbitrarily,  capriciously 
and  unlawfully  discriminates  against  Scripps-Howard  Ra¬ 
dio,  Inc.;  and  that  under  the  facts  of  this  case  the  Com¬ 
mission  has  no  statutory  or  other  authority  to  refuse  a 
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license  to  Scripps-Howard  Radio,  Inc.  upon  the 
2989 1  ground  that  a  grant  to  the  competing  applicant  would 
“be  conducive  to  a  greater  diversification  of  the 
media  of  mass  communication  in  the  Cleveland  area”. 

84.  To  each  and  every  conclusion  in  paragraph  6  of  the 
Proposed  Decision  for  the  reasons  stated  in  Exception  53, 
supra,  and  upon  the  further  ground  that  the  conclusion  that 
Cleveland  Broadcasting,  Inc.,  proposes  to  render  “a  diver¬ 
sified  and  meritorious  program  service”  would,  under  the 
facts  of  this  case,  be  irrelevant  to  any  issue  in  this  proceed¬ 
ing;  and  to  the  failure  of  the  Commission  to  conclude  in 
accordance  with  the  evidence  that  the  proposed  program 
service  of  Scripps-Howard  Radio,  Inc.  is  greatly  superior 
to  the  proposed  service  of  Cleveland  Broadcasting,  Inc.  and 
would  much  better  serve  the  public  interest  involved.  (Ex¬ 
ceptions  60-68,  supra.) 

85.  To  the  conclusion  in  paragraph  7  of  the  Proposed  De¬ 
cision  reading : 

“Any  current  familiarity  with  local  conditions  which 
maV  be  claimed  by  Scripps-Howard  Radio,  Inc.  by  virtue 
of  the  more  recent  residence  of  Mr.  Hanrahan  in  Cleveland, 
is  at  least  equalled  by  the  knowledge  of  such  conditions  at¬ 
tained  by  Charles  A.  Seltzer  as  the  result  of  his  continuous 
lifetime  residence  in  that  community  and  activities  therein 
in  the  fields  of  journalism  and  advertising.  As  above  indi¬ 
cated,  he  would  serve  as  program  director  of  the  station  pro¬ 
posed  by  Cleveland  Broadcasting  Incorporated  and  would 
be  generally  available  for  advice  for  Mr.  Ripley  and  the  sta¬ 
tion  management.  Moreover,  it  is  our  view  that  the  mere 
advantage  of  previous  broadcasting  experience  claimed  by 
one  of  two  competing  applicants  for  broadcast  facilities 
should  not,  in  and  of  itself,  be  the  determining  factor  in 
favor  of  such  applicant  as  against  another  highly  qualified 
applicant  which  cannot  show  such  experience,  but  which  of¬ 
fer^  a  meritorious  program  proposal  and  which  reveals  a 
much  wider  familiarity  with  local  conditions  and  far  greater 
activity  on  behalf  of  its  members  in  virtually  all  phases  of 
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the  life  of  the  community  to  be  served.  Were  we  to  regard 
such  narrow  considerations  as  controlling  in  the  selection 
of  competing  applicants  for  broadcast  facilities,  the  effect 
of  such  policy  might  well  be,  in  many  situations,  to  shut  out 
numerous  qualified  newcomers  from  the  field  of  broadcast¬ 
ing  and  thus  to  deprive  that  art  in  certain  areas  of  the  life¬ 
blood  of  competition  which  is  necessary  to  its  health  and 
improvement.,,, 

2990  upon  the  grounds  that  said  conclusion  is  not  sup¬ 
ported  by  basic  findings  or  by  the  evidence,  disre¬ 
gards  the  uncontradicted  evidence  that  the  owner  of  Scripps- 
Howard  Radio,  Inc.  through  the  staff  of  the  Cleveland  Press 
will  bring  to  the  operation  of  the  proposed  station  an  in¬ 
finitely  greater  and  more  comprehensive  knowledge  of  local 
conditions  and  of  all  phases  of  community  life  than  could 
Cleveland  Broadcasting,  Inc.  (See  Exception  69,  supra) ; 
that  the  extent  of  competition  in  radio  broadcasting  in  met¬ 
ropolitan  Cleveland  can  not  be  affected  by  whether  the  grant 
is  made  to  Scripps-Howard  Radio,  Inc.  or  to  Cleveland 
Broadcasting,  Inc.,  and  that  the  conclusion  is  arbitrary, 
capricious,  discriminatory  and  unlawful. 

86.  To  the  conclusion  in  paragraph  8  of  the  Proposed  De¬ 
cision  reading: 

“As  above  shown,  the  operation  of  the  station  proposed 
by  Scripps-Howard  Radio,  Inc.  would  constitute  a  some¬ 
what  more  efficient  use  of  the  frequency  1300  kilocycles  dur¬ 
ing  daytime  hours,  than  would  be  the  operation  of  the  pro¬ 
posal  of  Cleveland  Broadcasting  Incorporated,  as  the  for¬ 
mer  would  serve  a  larger  population  than  the  latter.”, 
upon  the  ground  that  the  words  “somewhat  more  efficient 
use”  grossly  understate  the  extent  to  which  Scripps-How¬ 
ard  Radio,  Inc.  would  make  a  more  efficient  use  of  the  fa¬ 
cility  and  upon  the  further  ground  that  said  conclusion  ar¬ 
bitrarily  and  capriciously  wholly  disregards  the  respects 
other  than  service  to  a  larger  population  in  which  Scripps- 
Howard  Radio,  Inc.  would  make  a  more  efficient  use  of  the 
facility  (Exception  56,  supra) ;  and  to  the  failure  of  the 
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Commission  to  conclude  as  shown  by  the  evidence  that 
Scripps-Howard  Radio,  Inc.  would  make  a  much  more  effi¬ 
cient  use  of  the  facility. 

87.  To  the  conclusion  in  paragraph  8  of  the  Proposed  De¬ 
cision  reading : 

“However,  all  of  this  additional  population,  as  above  in¬ 
dicated,  would  lie  outside  of  the  Cleveland  metropolitan 
area  and  a  substantial  portion  thereof  now  receives  pri¬ 
mary  broadcast  service  from  three  Cleveland  stations  and 
will  receive  additional  primary  service  from  a  station  re¬ 
cently  authorized  for  the  city  of  Elyria.  This  additional 
daytime  population  would  represent  only  about  8%  more 
persons  than  would  be  served  by  Cleveland  Radio 
2991  Incorporated.”, 

i  upon  the  ground  that  the  conclusion  is  irrelevant  to 
any  issue  in  this  proceeding,  arbitrary,  capricious  and  un¬ 
lawful. 

88.  To  the  conclusion  in  paragraph  8  of  the  Proposed  De¬ 
cision  reading: 

“It  is  our  view  that  this  advantage  of  additional  cover¬ 
age  is  outweighed  by  other  considerations,  discussed  herein, 
favoring  a  grant  of  the  application  of  Cleveland  Broadcast¬ 
ing  Incorporated.”, 

upon  the  ground  that  it  is  not  supported  by  basic  findings 
or  by  the  evidence,  and  is  arbitrary,  capricious  and  unlaw¬ 
ful. 

89.  To  each  and  all  of  the  conclusions  in  paragraph  9  of 
the  Proposed  Decision  reading : 

“After  a  careful  review  of  the  entire  record  and  particu¬ 
larly  in  view  of  the  foregoing  considerations,  we  conclude 
that  a  grant  of  the  application  of  Cleveland  Broadcasting 
Incorporated  would  better  serve  the  public  interest  than 
would  a  grant  to  Scripps-Howard  Radio,  Inc.  Cleveland 
Broadcasting  Incorporated  is  legally,  technically,  financial¬ 
ly,  and  otherwise  qualified  to  construct  and  operate  the  sta¬ 
tion  it  proposes.  Accordingly,  we  propose  to  grant  the  ap- 
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plication  of  Cleveland  Broadcasting  Incorporated  and  to 
deny  the  application  of  Scripps-Howard  Radio,  Inc.  The 
proposed  grant  is  subject  to  the  approval  of  the  transmit¬ 
ter  site  and  antenna  system  by  the  Civil  Aeronautics  Ad- 
ministrati  on.”, 

upon  the  grounds  that  each  is  without  support  in  the  basic 
findings,  without  support  in  the  evidence,  contrary  to  the 
evidence,  and  is  unjust,  unwarranted,  arbitrary,  capricious 
and  erroneous  as  a  matter  of  law. 

90.  To  the  failure  of  the  Commission  to  find  and  conclude 
in  accordance  with  the  law  and  the  evidence  as  follows : 

After  a  careful  review  of  the  entire  record  and  particu¬ 
larly  in  view  of  the  considerations  hereinbefore  set  forth  in 
comparative  findings  and  conclusions,  we  conclude  that  a 
grant  of  the  application  of  Scripps-Howard  Radio,  Inc. 
would  better  serve  the  public  interest  than  would  a  grant  to 
Cleveland  Broadcasting,  Inc.  Scripps-Howard  Radio,  Inc. 
is  legally,  technically,  financially  and  otherwise  qualified  to 
construct  and  operate  the  station  it  proposes.  Accordingly, 
we  propose  to  grant  the  application  of  Scripps-Howard 
Radio,  Inc.  and  to  deny  the  application  of  Cleveland  Broad¬ 
casting,  Inc.  The  proposed  grant  is  subject  to  the 
2992  approval  of  the  transmitter  site  and  antenna  sys¬ 
tem  by  the  Civil  Aeronautics  Administration. 

91.  To  the  failure  or  refusal  of  the  Commission  in  the 
Proposed  Decision  to  make  each  of  the  proposed  and  re¬ 
quested  findings  Nos.  1  to  82,  inclusive,  and  each  of  the  pro¬ 
posed  and  requested  conclusions  Nos.  1  to  14,  inclusive,  of 
Scripps-Howard  Radio,  Inc.  which  were  filed  with  the  Com¬ 
mission  in  this  proceeding  on  December  20,  1947,  upon  the 
grounds  that  each  of  said  findings  and  conclusions  is  sup¬ 
ported  and  required  by  the  uncontradicted  evidence  or  by 
the  great  weight  of  the  evidence  and  that  each  of  said  find¬ 
ings  and  conclusions  is  material,  relevant  and  essential  to 
a  lawful  disposition  of  the  issues  in  this  proceeding. 

•  *•#•••••• 
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3115 

Excerpts  from  Oral  Argument 

Oral  Argument  for  Scripps-Howard  Radio,  Inc., 

By  Mr.  Raymond  T.  Jackson  — page  4 

Oral  Argument  for  Cleveland  Broadcasting,  Inc., 

Bv  Mr.  Harold  N.  McLaughlin  — page  34 

*•**#••*•• 

« 

3146  Mr.  Cottone :  Mr.  Chairman,  if  Mr.  Jackson  could 
do  it  without  taking  up  his  time,  there  was  an  im¬ 
portant  point  raised  with  respect  to  the  subsequent  action 
of  the  C.A.A.  in  relation  to  the  antenna  height.  There  is  a 
question  there.  I  didn’t  understand  whether  he  was  sug¬ 
gesting  the  Commission  could  take  official  notice  in  connec¬ 
tion  with  any  final  decision  of  the  Commission.  Perhaps 
Mr.  Jackson  could  discuss  that  without  being  deprived  of 
his  five  minutes. 

The  Chairman:  On  that  point  I  construed  Mr.  Jackson’s 
argument  not  to  be  based  upon  anything  he  found  in  the 
docket  here  respecting  that  except  by  reference  to  the  tes¬ 
timony  of  the  engineer  for  the  Cleveland  Broadcasting 
Company  as  to  what  the  situation  would  be  if  they  were 
required  to  reduce  their  tower  heights. 

Mr.  Jackson:  That  is  the  only  testimony  to  which  I  re¬ 
ferred,  because  the  other  fact  occurred  after  the  close  of 
the  rehearing,  as  appears  from  the  official  letter  of 

3147  the  Secretary  of  the  Commission  in  the  Cleveland 
Broadcasting  docket. 

The  Chairman :  C.B.I.  ’s  application,  however,  stands  here 
before  the  Commission  on  this  record,  on  the  basis  upon 
which  they  applied  and  gave  the  engineering  data  and  went 
into  the  hearing. 

Mr.  Jackson:  Well,  if  Your  Honor  please,  I  should  like 
to  point  this  out,  under  section  307  and  section  319  there  is 
a  provision  that  the  Commission  at  any  time  after  the  filing 
of  the  original  application,  and  even  after  construction, 
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may  request  the  production  of  additional  information,  with 
particular  reference  to  circumstances  arising  or  coming  to 
the  knowledge  of  the  Commission  after  the  previous  action. 

To  me,  for  the  Commission  to  say  that  it  would  ignore 
what  it  has  in  its  official  records  of  the  Cleveland  Broad¬ 
casting  application  for  an  AM  license,  and  pretend  that 
the  use  of  the  frequency  was  going  to  be  what  it  knows  it 
would  not,  could  not  be  justified  under  those  circumstances. 

The  Chairman:  I  am  speaking  only  of  what  is  in  the 
record  of  the  case,  Mr.  Jackson,  and  for  someone  to  tell  me 
that  something  is  in  the  record  of  the  case  that  isn’t  here, 
seems  to  be  a  bit  curious. 

Mr.  Jackson:  I  don’t  know  whether  it  is  curious — 

The  Chairman :  The  point  I  am  making  is  that  the  C.A.A. 
letter  is  not  a  part  of  the  transcript  of  this  proceeding.  It 
is  a  part  of  the  docket  of  the  case  and  was  not  in- 
3148  troduced  in  evidence. 

Mr.  Jackson:  No,  because  it  doesn’t  occur  until 
after  the  close  of  the  hearing. 

Mr.  Smith:  This  is  a  Commission  letter,  not  a  C.A.A. 
letter. 

Mr.  Jackson :  It  is  a  Commission  letter  from  the  Secre¬ 
tary  of  the  Commission  dated  July,  1948. 

The  Chairman :  The  point  I  make  is  that  it  wasn’t  in  the 
transcript  of  this  case  and  as  the  proceedings  now  stand 
before  us  evidence  was  taken  supporting  the  application 
of  the  Cleveland  Broadcasting  Company. 

Mr.  Cottone:  The  only  reason  I  arose  was  that  it  was 
not  clear  whether  Mr.  Jackson  was  contending  that  this  is 
a  matter  upon  which  the  Commission  can  and  should  take 
notice  without  further  hearing. 

Mr.  Jackson :  It  is  my  position. 

Mr.  Cottone :  I  wanted  that  matter  cleared,  whether  it  is 
a  matter  upon  which,  if  the  Commission  should  take  it  into 
consideration,  it  could  do  only  upon  a  further  hearing. 


3175  The  Chairman:  Mr.  McLaughlin,  you  heard  Mr. 
Jackson  state  that  there  was  a  letter  from  the  Sec- 
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retary  of  the  Commission  to  the  Cleveland  Broadcasting 
Company  in  the  docket,  I  believe,  of  this  case,  referring  to 
C.A.A.’s  failure  to  approve  the  tower  height  you  proposed. 
And  he  said  it  was  his  view  that  the  Commission  could  take 
notice  of  that  in  this  case. 

Would  that  be  your  view  of  the  matter? 

Mr.  McLaughlin:  No,  I  would  not  think  you  could.  I 
think,  as  a  practical  matter,  you  would  know  about  it,  and 
I  w-ould  say  to  you  that  such  a  letter  was  received.  But  I 
think  on  this  record  you  would  not.  I  know  you  have  taken 
notice  of  some  changes  in  personnel.  I  would  not  have  any 
objection  to  it. 

The  Chairman:  You  would  not  have  any  objection  to 
what? 

Mr.  McLaughlin :  Taking  notice. 

The  Chairman :  Do  you  think  we  can  legally  take  notice 
of  it? 

Mr.  McLaughlin :  No,  I  would  not  think  so. 

The  Chairman :  Do  you  waive  any  rights  of  your  client 
in  that  regard? 

Mr.  McLaughlin:  Let  me  confer  for  a  moment  and  see 
whether  there  is  any  objection  to  that. 

The  Chairman:  All  right. 

Mr.  McLaughlin:  I  am  advised  on  consultation 
3176  with  my  clients  that  Cleveland  Broadcasting  will 
raise  no  question  of  the  right  to  take  that  factor  into 
consideration,  and  you  may  consider  it  in  your  final  decision. 

•  *•*•••••• 

3188  Mr.  Cottone:  Mr.  Chairman,  if  the  Commission 
has  no  other  questions,  and  if  we  could  take  just  a 

little  more  time  with  this,  there  is  a  vital  question  involved 
here  which  has  to  do  with  this  antenna  problem  of 

3189  Cleveland  Broadcasting,  Incorporated. 

You  asked  the  question  of  counsel  for  Cleveland 
Broadcasting  whether  they  would  waive  any  right  of  con¬ 
sideration  of  that  question,  notwithstanding  that  that  let¬ 
ter  was  not  contained  in  the  record.  The  problem  goes 
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deeper  than  that,  I  am  afraid,  and  it  is  a  problem  of :  Can 
the  Commission  in  the  necessity  for  a  lowering  of  the  an¬ 
tenna  take  into  account  the  service  areas,  the  possible 
changes  in  service  areas  that  would  result  from  the  change 
in  the  antenna? 

The  question  in  my  mind  is:  If  the  Commission  is  to 
decide  this  case  now  on  the  basis  of  a  final  decision  from 
a  proposed  decision,  is  the  Commission  free  from  the  stand¬ 
point  of  counsel  and  the  parties  involved,  to  attempt  from 
its  own  computations,  to  determine  what  those  service  areas 
are  and  issue  a  final  decision  on  the  basis  of  such  recom¬ 
puted  service  areas,  without  insistence  by  the  parties  of 
any  further  right  to  exceptions  or  further  hearing. 

I  think  that  is  the  question  that  we  ought  to  get  counsel 
to  state  their  views  on. 

The  Chairman :  Mr.  Jackson,  would  you  state  your  views 
on  that,  please? 

Mr.  Jackson:  Our  views  are  these:  We  feel,  first,  that 
the  Commission  is  in  this  position :  This  change  appearing 
upon  the  record,  as  any  other  change,  the  Commis- 
3190  sion  is  required  to  do  one  of  two  things :  It  is  either  re¬ 
quired  to  take  judicial  notice  of  that  change,  or  if 
judicial  notice  it  might  take  would  not  be  sufficient  to  give 
an  answer,  then  it  must  require  testimony  to  be  produced  to 
establish  the  facts  in  that  respect. 

Now,  our  theory  was  that  on  the  record  as  made  at  the 
rehearing,  the  great  superiority  of  our  program  schedule, 
and  use  of  the  facility,  clearly  appears.  This  did  nothing 
more  than  to  show  that  the  superiority  would,  in  fact,  be 
larger  than  shown  on  the  other  hearing.  Therefore,  it  did 
not  require  any  further  testimony  because  we  should  be 
awarded  it  in  any  event. 

Our  position  would  be  that  if  the  Commission  felt  that 
we  were  not  correct  on  that  position,  then  of  course  it  would 
be  necessary  to  have  testimony  taken  to  show  what  will  be 
the  effect  of  the  change. 

•  ••••••••• 
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Decision 

3193  BY  THE  COMMISSION  (Commissioners  Webster, 
Jones  and  Sterling  not  participating.) 

Preliminary  Statement 

1.  This  proceeding  involves  applications  by  Scripps-How- 
ard  Radio,  Inc.  and  Cleveland  Broadcasting  Incorporated, 
each  requesting  a  permit  to  construct  a  new  standard  AM 
broadcast  station  at  Cleveland,  Ohio,  to  be  operated  on  the 
frequency  1300  kc.,  with  power  of  5  kw.,  unlimited  time, 
employing  a  directional  antenna  during  both  daytime  and 
nighttime  hours.  These  applications  were  designated  for 
a  consolidated  hearing,  which  was  held  on  January  14-16, 
1946.  A  proposed  decision  was  adopted  by  the  Commission 
on  September  4,  1946,  and  released  on  September  9,  1946, 
looking  to  a  grant  of  the  application  of  Cleveland  Broad¬ 
casting  Incorporated,  and  to  a  denial  of  the  application  of 
Scripps-Howard  Radio,  Inc.  Exceptions  thereto  were  filed 
by  Scripps-Howard  Radio,  Inc.  on  September  30, 1946.  Oral 
argument  was  held  on  these  exceptions  on  November  27, 
1946.  A  final  decision  was  adopted  by  the  Commission  on 
February  5,  1947  and  released  on  March  7,  1947 

3194  granting  the  application  of  Cleveland  Broadcasting 
Incorporated  and  denying  the  application  of  Scripps- 

Howard  Radio,  Inc.  On  March  26,  1947  Scripps-Howard 
Radio,  Inc.  filed  a  petition  for  rehearing  and  on  September 
5,  1947  the  Commission  issued  an  order  granting  this  peti¬ 
tion,  setting  aside  its  decision  of  February  5, 1947  $nd  des¬ 
ignating  both  applications  for  a  further  consolidated  hear¬ 
ing  upon  issues  specified  in  the  said  order.  Thereafter,  a 
further  hearing  was  held  on  October  22-24  and  27-29,  1947. 
Subsequent  to  the  close  of  the  hearing  both  parties  filed 
Proposed  Findings  and  Conclusions.  On  July  14,  1948,  the 
Commission  adopted  a  proposed  decision  looking  to  a  grant 
of  the  application  of  Cleveland  Broadcasting  and  to  a 
denial  of  the  application  of  Scripps-Howard  Radio,  Inc. 
Scripps-Howard  Radio,  Inc.  filed  exceptions  to  the  pro- 


337 


posed  decision.  Oral  argument  was  held  on  these  exceptions 
on  November  26, 1948. 

FINDINGS  OF  FACT 
In  re  Cleveland,  Ohio. 

2.  In  1940  Cleveland,  Ohio,  had  a  population  of  878,336 
and  was  the  sixth  largest  city  in  the  United  States;  the 
Cleveland  metropolitan  district  had  a  population  of  1,214,- 
943;  and  Cuyahoga  County,  in  which  Cleveland  is  located, 
had  a  population  of  1,217,250  (1940  U.  S.  Census).  It  is 
estimated  that  approximately  65%  of  the  population  of  the 
Cleveland  area  consists  of  foreign-born  persons  or  the  chil¬ 
dren  of  foreign-bom  parents,  comprising  about  thirty  “na¬ 
tionality”  groups,  and  that  more  than  100,000  Negroes  live 
in  this  area. 

3.  In  Cleveland  are  located  four  AM  broadcast  stations 
operating  unlimited  time,  two  with  power  of  50  kilowatts 
and  two  with  5  kilowatts ;  and  one  operating  daytime  only 
with  one  kilowatt.  Each  of  the  four  unlimited  time  stations 
is  affiliated  with  one  of  the  four  national  networks.  There 
is  also  a  new  station  (WSRS),  operating  with  power  of  250 
watts  unlimited  time,  at  Cleveland  Heights,  a  suburb  of 
Cleveland,  and  the  Commission  has  issued  a  license  for  a 
new  station  (WEOL),  with  power  of  1  kilowatt  unlimited 
time  in  the  city  of  Elyria,  located  near  Cleveland.  In  addi¬ 
tion  to  the  applications  under  consideration,  two  applica¬ 
tions  are  now  pending  for  new  AM  broadcast  stations  in 
Cleveland  and  Station  WJW,  Cleveland,  has  on  file  an  ap¬ 
plication  for  authority  to  increase  operating  power  to  10 
kilowatt  during  daytime  hours.  The  Commission  has  issued 
permits  authorizing  the  construction  of  seven  Class  B  FM 
stations  in  Cleveland,  one  Class  A  FM  station  in  Cleveland 
Heights  and  one  Class  B  FM  station  in  Elyria.  At  present 
there  are  pending  applications  for  an  additional  Class  B 
FM  station  in  Cleveland.  The  Commission  has  authorized 
the  construction  of  three  television  stations  in  Cleveland 
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and  applications  are  now  pending  for  five  additional  tele¬ 
vision  stations  in  that  city. 

4.  The  three  leading  English  language  daily  newspapers 
published  in  Cleveland  are  the  News ,  with  a  circulation  of 
137,047 ;  the  Plain  Dealer,  with  an  average  daily  and  Sunday 
circulation  of  275,763  and  the  Press,  with  a  circulation  of 
269,859.  (The  Forest  City  Publishing  Company,  owner  and 
publisher  of  the  News  and  the  Plain  Dealer,  also  owns  the 
controlling  interest  in  the  United  Broadcasting  Company, 
licensee  of  Station  WHK,  Cleveland,  operating  on  1420  kc, 
5  kw,  unlimited  time,  and  permittee  of  a  Class  B  FM  station 
in  Cleveland.)  There  are  45  English  language  weekly  news¬ 
papers  published  in  metropolitan  Cleveland.  The  combined 
circulation  of  the  above  daily  and  weekly  English  language 

papers  exceeds  1,000,000.  There  are  33  foreign  lan- 
3195  guage  daily,  semi-weekly,  tri-weekly  and  weekly 

newspapers  in  Cleveland  with  a  combined  circulation 
of  between  300,000  and  400,000.  There  are  45  English  lan¬ 
guage  monthly  magazines  published  in  Cleveland,  with  a 
combined  circulation  in  excess  of  1,600,000  and  15  leading 
national  magazines  with  a  combined  circulation  in  Cuya¬ 
hoga  County  of  approximately  370,000.  There  are  129  mov¬ 
ing  picture  theatres  in  metropolitan  Cleveland  with  a  total 
seating  capacity  in  excess  of  130,000  and  numerous  public 
libraries  in  this  area  with  an  aggregate  annual  circulation  of 
8,936,887  volumes. 

In  re  Scripps-Howard  Radio,  Inc.  (Docket  No.  6916) 

5.  The  applicant  corporation  has  been  engaged  in  the 
business  of  radiobroadcasting  for  over  twelve  years,  and 
is  the  owner  and  licensee  of  standard  broadcast  stations 
WCPO,  Cincinnati,  Ohio  and  WNOX,  Knoxville,  Tennessee. 
The  applicant  has  received  a  permit  to  construct  one  of  the 
seven  authorized  Class  B  FM  broadcast  stations  in  Cleve¬ 
land  and  has  also  been  authorized  to  construct  a  new  tele¬ 
vision  station  in  that  city.  In  addition,  the  applicant  has 
been  issued  construction  permits  for  new  FM  stations  in 
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Indianapolis,  Indiana,  and  Knoxville,  Tennessee,  respec¬ 
tively  ;  it  has  received  a  conditional  grant  of  an  application 
for  an  FM  station  in  Cincinnati ;  and  it  is  the  permittee  for 
a  television  station  in  that  city.  All  of  the  preferred  non¬ 
voting  stock  of  the  applicant  corporation  is  owned  by  the 
Memphis  Publishing  Company,  owner  and  publisher  of  a 
daily  newspaper  in  Memphis,  Tennessee.  The  latter  com¬ 
pany  is  also  the  owner  and  licensee  of  standard  broadcast 
station  WMC,  Memphis,  and  permittee  for  new  FM  and 
television  stations  in  that  city.  All  of  the  common  voting 
stock  of  the  applicant  corporation  is  owned  by  the  E.  W. 
Scripps  Company,  infra,  an  Ohio  corporation,  writh  its  prin¬ 
cipal  place  of  business  in  Cleveland,  which  also  owns  the 
controlling  stock  interest  in  the  Memphis  Publishing  Com¬ 
pany,  supra. 

6.  All  questions  of  policy  governing  the  applicant  corpo¬ 
ration  are  determined  either  by  its  board  of  (five)  directors, 
or  its  executive  committee,  consisting  of  three  individuals, 
all  of  whom  are  also  members  of  the  Board.  (The  executive 
committee  is  vested  with  all  of  the  powers  of  the  board  of 
directors,  except  to  amend  the  by-laws  of  the  corporation). 
The  officers  and  directors,  all  of  whom  are  citizens  of  the 
United  States,  are  as  follows :  Jack  R.  Howard,  President 
and  Director;  Karl  A.  Bickel,  Chairman  of  the  Board  of 
Directors;  M.  C.  Watters,  Vice  President  and  Director; 
James  C.  Hanrahan,  Vice  President  and  Director;  R.  B. 
Westergaard,  Vice  President  and  Director;  Paul  Patterson, 
Controller  and  General  Counsel;  H.  E.  Neave,  Secretary 
and  Treasurer ;  and  J.  R.  Fawcett,  Assistant  Secretary  and 
Assistant  Treasurer ;  Messrs.  Howard,  Hanrahan  and  Wat¬ 
ters  constitute  the  Executive  Committee.  Mr.  Hanrahan  is 
the  only  member  of  the  executive  committee  or  of  the  board 
of  directors  who  is  a  resident  of  Cleveland  and  Messrs.  Pat¬ 
terson  and  Fawcett  are  the  only  other  officers  who  are  resi¬ 
dents  thereof. 

7.  Jack  R.  Howard ,  who  resides  in  New  York  City,  has 
been  in  the  broadcasting  business  since  about  1936,  except 
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for  a  period  of  three  years  which  he  spent  in  the  U.  S.  Navy 
during  World  War  II.  In  1936-7,  he  was  employed  full  time 
in  the  operation  of  Station  WNOX,  Knoxville,  and 
3196  since  1938  has  been  president  of  the  applicant  cor- 
!  poration.  Prior  to  his  service  in  the  war  he  devoted 
approximately  40%  of  his  time  to  the  affairs  of  the  appli¬ 
cant  and  the  remainder  to  the  newspaper  interests  of  the 
E.  W.  Scripps  Company.  Karl  A.  Bickel  is  a  resident  of 
Sarasota,  Florida.  For  a  number  of  years  prior  to  1935  he 
was  president  of  the  United  Press  Association  and,  in  the 
spring  of  1935,  was  active  in  the  formation  of  the  applicant 
corporation.  Thereafter,  for  a  period  of  two  or  three  years, 
he  actively  participated  on  a  full-time  basis  in  the  day-to- 
day  operation  of  Stations  WCPO  and  WNOX.  He  has  been 
Chairman  of  the  Board  since  the  formation  of  the  applicant 
and  in  recent  years  has  been  engaged  in  various  govern¬ 
mental  activities  in  Washington,  D.  C.  and  elsewhere.  M.  C. 
Watters ,  who  has  been  in  the  broadcasting  business  for  ap¬ 
proximately  fourteen  years,  is  a  resident  of  Cincinnati, 
Ohio,  and  is  the  General  Manager  of  Station  WCPO  in  that 
city.  He  has  been  associated  with  the  applicant  for  approxi¬ 
mately  ten  years.  E.  B.  W ester gaard,  a  resident  of  Knox¬ 
ville,  Tennessee,  has  been  in  the  broadcasting  business  since 
about  1931  and,  since  1936,  has  been  associated  with  the  ap¬ 
plicant  as  General  Manager  of  Station  WNOX,  except  for  a 
period  of  three  years  of  military  service  during  World  War 
II.  Paul  Patterson ,  has  been  a  resident  of  Cleveland  since 
1914,  except  for  a  period  of  service  in  the  Army  during  the 
first  World  War.  He  is  engaged  in  the  general  practice  of 
law  and  also  serves  as  General  Counsel  and  Controller  of 
all  companies  involving  the  Scripps-Howard  interests.  As 
General  Counsel  he  has  charge  of  all  of  the  legal  affairs 
of  the  applicant  and  has  also  participated,  solely  in  an 
advisory  capacity,  in  the  determination  of  questions  of 
policy  and  management  affecting  this  corporation  since  the 
time  it  commenced  business.  H.  E.  Neave  is  a  resident  of 
Cincinnati,  Ohio.  J.  R.  Fawcett  has  been  a  resident  of  Cleve- 
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land  since  1926  and,  as  an  officer  of  applicant,  devotes  a 
great  deal  of  time  to  its  affairs. 

8.  James  C.  Hanrahan  has  been  engaged  in  the  broad¬ 
casting  business  since  the  year  1931.  During  the  period  from 
1926  to  1931  he  was  employed  by  a  newspaper  in  Des  Moines, 
Iowa,  successively,  as  a  reporter,  on  the  copy  desk,  as  asso¬ 
ciate  managing  editor  and  as  managing  editor.  From  1931 
until  1935  he  served  as  general  manager  of  five  broadcast 
stations  in  Iowa.  Since  1935  he  has  been  engaged  exclusive¬ 
ly  as  an  employee,  officer  and  director  of  the  applicant, 
except  for  a  period  (from  1943  to  1946)  which  he  spent  in 
the  military  service  during  World  War  II.  Prior  to  his 
military  service  he  served  as  general  manager,  successively, 
of  Stations  WCPO,  Cincinnati,  WNOX,  Knoxville  and 
WMPS,  Memphis.  Since  his  discharge  from  the  Army  in 
February,  1946,  he  has  resided  in  Cleveland  and,  as  a  vice- 
president  and  director  of  the  applicant,  has  devoted  his  time 
almost  exclusively  to  the  construction  of  and  planning  for 
its  television,  FM  and  proposed  AM  stations  in  that  city. 
He  is  now  serving  as  general  manager  of  these  authorized 
and  proposed  broadcast  facilities.  Since  taking  up  his  resi¬ 
dence  in  Cleveland  he  has  become  a  member  of  five  local 
civic  organizations  and  is  now  the  President  of  the  83rd 
Division  Association,  a  national  organization. 

9.  The  E.  W.  Scripps  Company,  supra,  owner  of  all  of  the 
voting  stock  in  the  applicant  corporation,  is  engaged  in  the 
newspaper  publishing  business  and  owns  or  controls  and 
publishes  a  chain  of  newspapers  in  various  cities  through¬ 
out  the  United  States,  including  the  Press,  the  second  larg¬ 
est  daily  in  Cleveland.  It  also  owns  a  majority  of  the  voting 
stock  in  the  NEA  Service,  Inc.,  United  Features  Syndicate, 
Inc.,  United  Press  Association,  Allied  Newspapers  and  the 
Scripps-Howard  Supply  Company.  The  E.  W.  Scripps 
Company  has  issued  141,600  shares  of  preferred  stock, 
300,000  shares  of  Class  A  common  stock  and  100,000  shares 
of  common  voting  stock.  Neither  the  Class  A  common 
stock  nor  the  preferred  stock  has  any  voting  rights  (except 
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that  in  case  of  default  in  payments  of  dividends  on 
3197  the  preferred  stock  the  holders  thereof  shall  have  the 
right  to  elect  one-third  of  the  members  of  the  Board 
of  Directors  until  such  dividends  have  been  paid).  A  ma¬ 
jority  of  the  shares  of  the  common  voting  stock  (80.2%)  is 
held  by  the  Edward  W.  Scripps  Trust  (created  for  the 
benefit  of  the  children  and  other  heirs  of  the  late  Edward 
W.  Scripps,  none  of  whom,  except  Charles  E.  Scripps,  are 
shown  to  be  residents  of  Cleveland).  Under  the  terms  of  a 
trust  agreement  and  related  documents  the  legal  title  and 
voting  rights  in  the  stock  held  by  this  Trust  are  now  vested 
in  Robert  P.  Scripps,  Jr.,  Charles  E.  Scripps  and  Roy  W. 
Howard,  successor  trustees.  The  officers  and  directors  of 
the  E.  W.  Scripps  Company  are  as  follows :  Roy  W.  How¬ 
ard,  President  and  Director;  W.  W.  Hawkins,  Chairman 
of  the  Board  and  Director;  Jack  R.  Howard,  supra ,  Execu¬ 
tive  Vice-President  and  Director;  John  G.  Meilink,  Vice- 
President  ;  Charles  E.  Scripps,  Vice-President  and  Director ; 
Paul  Patterson,  supra ,  Controller  and  General  Counsel; 
H.  E.  Neave,  Secretary  and  Treasurer;  George  B.  Parker, 
Director;  and  R.  A.  Huber,  Director.1  All  of  the  foregoing 
individuals  are  citizens  of  the  United  States. 

10.  Messrs.  Meilink ,  Patterson  and  Charles  E.  Scripps 
are  the  only  officers  of  the  E.  W.  Scripps  Company  who  re¬ 
side  in  Cleveland.  Moreover,  Charles  E.  Scripps  is  the  only 
director  thereof  and  the  only  trustee  of  the  Edward  W. 
Scripps  Trust  who  resides  in  that  city.  The  only  officer  or 
director  of  the  E.  W.  Scripps  Company  who  actively  par¬ 
ticipates  in  the  management  of  the  applicant  corporation  is 
Jack  R.  Howard ,  supra ,  a  resident  of  New  York  City.  None 
of  the  individual  owners  of  the  common  voting  stock  of  the 
E.  W.  Scripps  Company  are  residents  of  Cleveland  and  only 
six  individual  owners  of  small  minority  interests  in  the 
Class  A  common  and  preferred  stock  are  shown  to  be  resi¬ 
dents  thereof.  Jack  R.  Howard ,  Paul  Patterson  and  H.  E. 
Neave  have  been  discussed  above.  Charles  E.  Scripps  first 
came  to  Cleveland  in  1941  and  left  in  December  of  that  year 

1  At  the  time  of  the  hearing  John  H.  Sorrells  was  also  shown  as  a  director 

but  he  died  on  February  25,  1948. 
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to  enlist  in  the  Coast  Guard.  After  his  discharge  from  the 
service  in  about  January,  1946,  he  returned  to  Cleveland 
and  has  resided  there  since  that  date.  His  duties  as  trustee 
occupy  most  of  his  time.  Roy  W.  Howard  and  W.  W. 
Hawkins  both  reside  in  New  York  City  and  Robert  P. 
Scripps,  Jr.,  is  a  resident  of  Cincinnati,  but  is  now  engaged 
in  farming  in  southwest  Texas.  John  G.  Meilink,  has  been 
a  resident  of  the  Cleveland  area  since  1921.  In  1927  or  1928 
he  became  business  manager  of  the  Cleveland  Press  and 
later  served  as  its  general  manager  until  June,  1947,  when 
he  retired  from  the  active  management  of  this  publication. 
He  is  a  trustee  of  the  Catholic  Charities  Corporation  of 
Cleveland  and  as  such  has  devoted  himself  particularly  to 
the  interests  of  children.  He  is  also  a  trustee  of  the  Cleve¬ 
land  Real  Property  Inventory,  a  trustee  of  the  Cleveland 
Community  Fund  and  a  member  of  the  Chamber  of  Com¬ 
merce,  the  City  Club  and  other  local  civic  organizations. 
George  B.  Parker,  a  resident  of  Washington,  D.  C.  and  R. 
A.  Huber,  a  resident  of  New  York  City,  formerly  served, 
respectively,  as  editor  and  business  manager  of  the  Cleve¬ 
land  Press,  but  neither  has  resided  in  Cleveland  for  many 
years. 

11.  The  applicant  proposes  to  render  a  local  non-network 
program  service  twenty-four  hours  daily.  The  proposed 
program  schedule  was  prepared  largely  by  James  C.  Han- 
rahan,  General  Manager,  with  the  assistance  and  advice  of 
Jack  R.  Howard  and  M.  C.  Watters.  During  a  period  of 
about  eighteen  months  preceding  this  hearing  Mr.  Han- 
rahan  made  a  study  of  the  radio  needs  of  Greater  Cleveland 
and  instituted  a  continuing  survey  thereof  by  persons 
3198  acting  under  his  supervision.  He  was  assisted  in  this 
survey  by  Mr.  Watters,  who  spent  between  two  and 
three  months  in  Cleveland  for  that  purpose.  Mr.  Han- 
rahan  also  held  numerous  consultations  with  the  editor  and 
principal  members  of  the  staff  of  the  Cleveland  Press  and 
with  a  large  number  of  civic  leaders  in  the  Cleveland  area 
to  familiarize  himself  with  local  needs  and  conditions. 
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12.  The  applicant  has  adopted  a  code  of  instructions  to 
its  station  managers  concerning  program  policies  and  prac¬ 
tices  which  are  followed  in  the  operation  of  its  existing  sta¬ 
tions  and  which  would  also  be  applicable  to  the  proposed 
station.  Under  this  code  staff  news  announcers  may  not 
express  their  personal  opinions  or  the  editorial  views  of 
the  Scripps-Howard  newspapers;  the  station  management 
is  required  to  encourage  and  promote  the  broadcasting  of 
all  viewpoints  on  controversial  public  issues  and  no  charge 
is  made  therefor,  although  the  management  may,  within  its 
discretion,  charge  for  the  broadcasting  of  argumentative 
spot  announcements,  membership  drives  and  promotional 
programs;  candidates  for  political  office  are  charged  for 
time  on  an  equal  basis  at  the  regular  commercial  rates,  but 
are  accorded  equally  desirable  time ;  all  religious  programs 
are  broadcast  without  charge ;  and  the  broadcasting  of  un¬ 
fair  or  misleading  advertising,  defamatory  matter,  spirit- 
ous  liquors,  fortune  telling  and  other  objectionable  subjects 
is  prohibited. 

13.  Mr.  Hanrahan  has  consulted  with  Messrs.  John  Mei- 
link,  supra,  and  Thomas  L.  Sidlo  on  several  occasions  con¬ 
cerning  the  broadcasting  of  proposed  cultural  and  public 
service  programs,  and  the  former  has  agreed  to  make  sug¬ 
gestions  and  arrangements  for  such  programs.  Mr.  Sidlo 
held  various  public  offices  in  the  municipal  administration 
of  Cleveland  from  1912  through  1915  and  from  1920  to 
1936  served  as  General  Counsel  and  Controller  of  the 
Scripps-Howard  newspapers  and  other  enterprises.  He 
retired  from  active  business  in  about  1938.  Since  then  he 
has  been  largely  engaged  in  the  promotion  of  cultural  and 
civic  activities  in  Cleveland  and  holds  various  offices  in  a 
number  of  local  musical,  dramatic,  scientific  and  charitable 
organizations.  He  would  serve  as  the  Chairman  of  a  citi¬ 
zens  advisory  panel  and  assist  as  coordinator  of  cultural 
programs.  This  panel  has  been  partially  organized  and 
would  consist  of  about  thirty  prominent  local  religious,  edu¬ 
cational,  professional  and  industrial  leaders  and  public  of¬ 
ficials.  The  members  thereof  would,  on  request,  advise  the 
station  management  regarding  the  broadcasting  of  specific 
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public  service  programs  in  the  particular  fields  in  which 
they  are  experienced.  The  assistance  and  advice  of  Louis 
B.  Seltzer,  the  editor,  and  other  members  of  the  staff  of  the 
Cleveland  Press  would  also  be  available  to  the  applicant  in 
the  planning  and  preparation  of  these  programs.  (How¬ 
ever,  this  staff  would  have  no  responsibility  for  the  selection 
or  presentation  of  such  programs  and  would  not  participate 
in  any  manner  in  the  actual  management  or  operation  of 
the  Scripps-Howard  stations).  Mr.  Seltzer  has  resided  in 
the  Cleveland  area  all  of  his  life,  has  been  associated  with 
the  Cleveland  Press  in  various  capacities  for  thirty-two 
years  and  has  served  as  its  editor  for  the  past  twenty  years. 
At  present  he  holds  membership  in  about  28  local  civic  and 
charitable  organizations  and  was  recently  elected  presi¬ 
dent  of  the  Cleveland  Welfare  Association,  composed  of 
101  social  and  welfare  agencies  of  the  greater  Cleveland 
area. 

14.  The  applicant  proposes  to  broadcast  international, 
national,  state,  regional  and  local  news.  The  international, 
national  and  certain  state  news  would  be  furnished  by  the 
United  Press  service.  The  Cleveland  Press  employs 
3199  approximately  161  persons  all  of  whom,  with  two  ex¬ 
ceptions,  are  local  residents,  who  devote  all  or  a  sub¬ 
stantial  part  of  their  time  to  reporting,  preparing  and 
editing  local  news.  The  Press  also  maintains  a  staff  of  45 
department  heads  and  reportorial  specialists  in  such  fields 
as  labor,  industry,  religion,  sports,  travel,  science,  drama, 
music,  politics  and  women’s  and  veterans’  affairs.  All  of 
these  individuals,  who  are  residents  of  Cleveland,  are  en¬ 
gaged  in  the  development  of  local  news  in  specialized  form. 
An  arrangement  has  been  entered  into  between  the  man¬ 
agement  of  the  Scripps-Howard  stations  and  the  editor  of 
the  Press  whereby  all  local  news  gathered  by  the  newspaper 
staff  would  be  immediately  relayed  by  wire  to  the  three 
stations  for  broadcasting,  as  soon  as  it  is  reported  to  the 
city  desk  of  the  Press ,  except  certain  exclusive  stories, 
“ scoops”  and  copyrighted  material  developed  by  this  staff 
which  the  Press  reserves  the  right  to.  withhold  from  broad- 
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casting  until  after  such  articles  are  published.  In  addition, 
the  stations  would  maintain  their  own  separate  local  news 
staff  to  collect,  edit  and  prepare  local  news  for  broadcast¬ 
ing.  The  Scripps-Howard  state  -wire  service  employs  sev¬ 
eral  hundred  correspondents  in  various  communities  in 
Ohio  to  provide  state-wide  news  coverage  not  duplicated  by 
the  United  Press.  This  service  also  maintains  two  corre¬ 
spondents  in  Washington,  D.  C.  who  report  political  and 
other  activities  in  that  city  of  particular  interest  to  the 
residents  of  Ohio.  All  news  collected  by  this  service  is  fur¬ 
nished  the  Press  and  would  also  be  available  to  the  local 
Scripps-Howard  stations.  Under  the  above  arrangement 
the  Staff  of  the  Press  would  also  make  available  to  the  news 
staff  of  the  stations  tips  or  other  information  which  would 
assist  the  latter  in  the  expeditious  reporting  of  local  news 
and,  conversely  similar  information  -would  be  transmitted 
from  the  staff  of  the  stations  to  the  staff  of  the  Press .  The 
editor  of  the  Press  admitted  that  there  would  be  no  com¬ 
petition  between  the  newspaper  and  the  broadcast  stations 
in  the  gathering  of  news  but  claimed  that  each  service  would 
supplement  the  other. 

15.  The  applicant  proposes  to  broadcast  the  religious 
programs  of  the  Protestant,  Catholic  and  Jewish  faiths.  A 
period  of  two  hours  on  Sunday  has  been  allocated  for  use 
by  the  Protestant  denominations  under  an  arrangement, 
approved  by  the  Church  Federation  of  Cleveland,  whereby 
recordings  would  be  made  during  the  week  of  digests  of 
sermons  of  four  local  pastors,  on  a  rotating  basis,  which 
would  be  broadcast  on  the  Sunday  following,  together  with 
church  music  and  news.  A  similar  arrangement  has  also 
been  made  for  broadcasting  the  transcribed  sermons  of 
pastors  of  churches  in  the  surrounding  rural  areas  during 
a  half-hour  period  on  Sunday  mornings.  Another  half  hour 
on  Sunday  mornings  would  be  used  for  broadcasting  Prot¬ 
estant  Sunday  School  meetings  and  classes  under  the  su¬ 
pervision  of  the  Director  of  Religious  Education  of  the 
Cleveland  Federation  of  Churches.  Prayers  and  religious 
devotions  would  also  be  regularly  broadcast  during  two 
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daily  morning  periods.  At  the  time  of  the  hearing  a  total  of 
135  ministers  and  representatives  of  Protestant  churches 
and  religious  organizations  in  the  Cleveland  area  had 
agreed  to  assist  the  station  management  in  the  production 
of  religious  programs.  Arrangements  have  been  made  for 
the  weekly  broadcasting,  during  a  one-half  hour  period  on 
Tuesday  evenings,  of  Catholic  religious  programs  from  the 
local  Cathedral  under  the  supervision  of  the  Chancellor  of 
the  Diocese.  A  transcribed  Catholic  religious  program 
would  also  be  broadcast  for  one-half  hour  on  Sunday  after¬ 
noons.  One  half-hour  weekly  on  Saturday  mornings  would 
be  used  for  broadcasting  a  Jewish  religious  program  under 
the  supervision  of  a  local  rabbi. 

3200  16.  The  proposed  program  schedule  provides  for 

the  play-by-play  broadcasting,  if  available,  of  the 
professional  baseball  games  of  the  Cleveland  Indians  (a 
member  of  the  American  National  League.)  Arrangements 
have  also  been  made  with  the  representatives  of  the  local 
Boards  of  Education  for  broadcasting,  on  an  unsponsored 
basis,  amateur  scholastic  sports,  including  high  school  base¬ 
ball,  basketball  and  football  games  with  emphasis  on  inter- 
sectional  games  in  the  Cleveland  area.  News  concerning 
other  sports  such  as  golf,  tennis,  boating,  hunting,  fishing 
and  hiking  would  also  be  broadcast.  The  applicant  has  made 
available  to  the  authorized  television  and  FM  and  the  pro¬ 
posed  AM  stations,  the  sum  of  $100,000  during  the  first 
year  of  their  proposed  combined  operation  for  the  purchase 
of  rights  to  professional  and  other  sports  events  in  the 
Cleveland  area.  Daily  periods  would  be  used  for  broadcast¬ 
ing  news  of  interest  to  women,  such  as  interviews  with 
housewives,  career  and  business  women  and  the  activities 
of  women’s  clubs.  In  this  connection  arrangements  have 
been  made  with  the  Women’s  Division  of  the  City  Federa¬ 
tion  for  the  presentation  of  news  concerning  its  more  than 
100  affiliated  clubs. 

17.  The  applicant  would  broadcast  several  times  a  week 
a  program  for  the  benefit  of  the  large  foreign-bom  popula¬ 
tion  in  the  Cleveland  area,  consisting  of  the  native  music 


348 


of  the  various  nationality  groups  involved,  drama  and  dis¬ 
cussions  of  topics  of  particular  interest  to  said  groups.  The 
nationalities  editor  of  The  Cleveland  Press  would  assist  in 
arranging  and  planning  these  programs.  Arrangements 
have  also  been  made  for  the  production  of  programs  of 
interest  to  the  large  local  Negro  population  by  such  organi¬ 
zations  as  Karamu  House,  The  Urban  League  and  The  Na¬ 
tional  Society  for  the  Advancement  of  Colored  People.  The 
facilities  of  the  proposed  station  have  also  been  offered  to 
a  representative  of  the  Jewish  Community  Council,  com¬ 
posed  of  160  Jewish  organizations,  for  broadcasting  pro¬ 
grams  for  the  promotion  of  better  racial  understanding. 
Provision  has  been  made  in  co-operation  with  the  faculty 
and  students  of  several  local  colleges  and  representatives 
of  the  Parent  Teachers  Association  and  the  Board  of  Edu¬ 
cation,  for  broadcasting  adult  educational  programs,  as  well 
as  those  for  boys  and  girls  of  school  age.  The  station  would 
broadcast  a  series  of  programs  dealing  with  scientific  sub¬ 
jects  with  the  assistance  and  advice  of  the  president  of 
Ca^e  Institute  of  Technology  and  the  science  editor  of  the 
Cleveland  Press.  Arrangements  have  also  been  made  for 
broadcasting  programs  on  such  subjects  as  agriculture  and 
farm  news,  home  economics,  and  the  conservation  of  food, 
forests,  soil  and  other  natural  resources,  including  a  plan 
to  reactivate  the  World  War  II  Victory  Garden  campaign. 
These  programs  would  be  produced  by  fourteen  county 
agents  of  the  Department  of  Agriculture,  the  Ohio  For¬ 
estry  Association,  consisting  of  over  100  Ohio  citizens,  and 
the  former  chairman  of  the  Cleveland  Victory  Garden. 
Weekly  information  would  be  broadcast  concerning  out¬ 
standing  court  cases  and  the  working  of  court  systems  by 
the  Cuyahoga  County  and  Cleveland  Bar  Associations. 
Weekly  reports  concerning  the  affairs  of  the  City  Govern¬ 
ment  would  be  broadcast  on  a  rotating  basis  by  the  Mayor, 
council  members  and  heads  of  the  city  departments,  as  well 
as  a  transcribed  weekly  report  from  the  Governor  on  con- 
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ditions  in  the  State  Government.  Programs  dealing  with  the 
problems  of  youth  and  juvenile  delinquency  would  be  broad¬ 
cast  under  the  sponsorship  of  the  Junior  Chamber  of  Com¬ 
merce,  the  Parent  Teachers’  Association,  the  Board  of  Edu¬ 
cation,  the  local  Police  Department  and  similar  agencies. 
Daily  news  would  be  broadcast  concerning  the  activities  of 
the  101  charitable  agencies  which  are  supported  by  the 
Cleveland  Community  Fund.  The  applicant  proposes 
3201  to  broadcast  regularly  forum  programs  such  as  dis¬ 
cussions  between  representatives  of  management  and 
labor  on  employer-employee  problems,  round  table  discus¬ 
sions  conducted  by  Cleveland’s  Council  on  World  Affairs 
on  topics  of  international  scope  and  a  town  hall  program 
consisting  of  discussions  of  Cleveland’s  civic  problems.  A 
total  of  four  hours  weekly  has  been  allocated  for  the  broad¬ 
casting  of  such  programs  between  6 :00  and  11 :00  p.m. 

18.  The  proposed  program  service  would  also  include 
such  features  as  the  weekly  broadcasting  of  luncheons  of 
the  various  civic  clubs  in  Cleveland,  book  and  movie  re¬ 
views,  news  of  special  interest  to  veterans,  weather  reports 
and  information  on  public  safety.  Definite  periods  have 
been  provided  for  the  broadcasting  of  dramatic,  musical 
and  other  programs  by  local  theatrical  organizations,  choral 
clubs,  amateur  musicians  and  singers  and  performers  from 
the  local  high  schools.  (The  applicant  plans  to  spend  $2,000 
weekly  for  the  development  of  local  live  talent)  The  nightly 
five-hour  period  from  1 :00  a.m.  to  6 :00  a.m.,  would  be  used 
for  broadcasting  transcribed  popular  music  interspersed 
with  newscasts  and  weather  reports  at  frequent  intervals. 

19.  As  a  general  policy  a  minimum  of  30%  of  the  total 
broadcast  time  would  be  devoted  to  sustaining  programs 
and  a  maximum  of  70%  to  commercial  programs,  over  an 
average  period  of  thirteen  weeks,  although  during  certain 
weeks  the  70%  commercial  maximum  may  be  exceeded.  The 
70-30%  limitations  would  likewise  apply  during  all  the  seg- 
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ments  of  the  broadcast  day,  such  as  the  periods  from  6:00 
p.m.  to  11 :00  p.m.  and  from  midnight  to  6 :00  a.m.  The  sta¬ 
tion  would  not  accept  for  broadcasting,  on  an  average,  more 
than  400  commercial  spot  announcements  weekly.  A  mini¬ 
mum  of  100  public  service  spot  announcements  would  be 
broadcast  weekly,  plus  any  additional  announcements  of 
this  Character,  which  might  be  required  by  governmental, 
charitable,  religious  and  philanthropic  organizations. 

20!  The  above  proposed  weekly  program  schedule  is  ana¬ 
lyzed  as  follows :  Between  the  hours  of  6 :00  p.m.  and  11 :00 
p.m.  weekly,  42%  of  the  time  would  be  devoted  to  the  broad¬ 
casting  of  public  service  programs  (consisting  of  agricul¬ 
ture;  education,  nationality,  opinion,  religion  and  miscel¬ 
laneous  subjects) ;  25%  to  news ;  6%  to  sports ;  25%  to  music 
and  2%  to  miscellaneous  programs.  Between  the  hours  of 
6:00  a.m.  to  midnight  weekly  25%  would  be  used  for  public 
service  programs;  22%  for  news;  8%  for  sports;  39%  for 
music  and  6%  for  miscellaneous  programs;  between  the 
periods  from  6 :00  p.m.  to  11 :00  p.m.  Monday  through  Satur¬ 
day  and  1 :00  p.m.  to  11 :00  p.m.  on  Sunday,  73%  of  the  time 
would  consist  of  live  programs ;  and  during  the  periods  from 
6:00  a.m.  to  midnight  weekly,  52%  would  consist  of  such 
programs. 

21.  In  addition  to  the  existing  facilities  of  its  authorized 
FM  and  television  stations,  the  applicant  estimates  the  total 
cost  of  construction  of  the  proposed  AM  station  at  $126,500. 
In  this  connection  the  applicant  has  already  expended  in 
excess  of  $227,000  in  the  construction  of  its  FM  and  tele¬ 
vision  facilities  in  Cleveland.  Studio  space  in  a  building  in 
the  downtown  district  of  Cleveland,  capable  of  serving  all 
thrOe  facilities,  is  under  lease.  The  total  overall  cost  of 
construction  of  the  authorized  FM  and  television  stations, 
together  with  the  proposed  AM  station  is  estimated  at  $650,- 
000.  The  annual  cost  of  operation  for  the  AM  station  alone 
is  estimated  at  $366,000  and  the  annual  revenue  from  such 
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operation  is  estimated  at  $400,000.  The  annual  com- 
3202  bined  cost  of  operation  for  the  first  year,  of  the  FM, 
television  and  proposed  AM  stations  is  estimated  at 
$790,560,  including  $100,000  which  has  been  set  aside  for 
the  purchase  of  exclusive  sports  rights.  The  combined  an¬ 
nual  revenue  from  the  operation  of  all  three  facilities  for 
the  first  year  is  estimated  at  $475,000.  In  addition  to  the 
estimated  construction  costs  of  the  three  broadcast  facilities 
at  Cleveland  totalling  $650,000,  the  applicant  estimates  that 
the  sum  of  $275,000  will  be  required  to  construct  its  three 
authorized  FM  stations  in  Cincinnati,  Ohio,  Indianapolis, 
Indiana  and  Knoxville,  Tennessee,  making  a  grand  total  for 
the  overall  cost  of  construction  of  all  of  these  facilities  of 
$925,000.  As  of  October  4, 1947,  the  applicant  had  assets  of 
$2,050,210.26,  of  which  $1,708,429.97  is  represented  by  cur¬ 
rent  assets  consisting  principally  of  cash  or  United  States 
Government  securities.  Liabilities,  all  of  which  are  current, 
total  $227,998.22,  leaving  a  net  worth  of  $1,822,212.04.  The 
earned  surplus  totals  $816,712.04. 

22.  There  would  be  no  persons  jointly  employed  by  the 
Scripps-Howard  radio  stations  in  Cleveland  and  by  the 
Cleveland  Press  and  these  stations  would  maintain  a  com¬ 
pletely  separate  staff.  The  applicant  plans  to  engage  a  staff 
for  the  combined  operation  of  the  FM,  television  and  AM 
stations,  totalling  82  persons,  exclusive  of  the  general  man¬ 
ager.  Of  approximately  twenty  employees  who  have  already 
been  engaged,  seventeen  are  present  or  former  residents 
of  Cleveland  and  fourteen  are  veterans  of  World  War  II. 
In  the  hiring  of  employees,  it  is  not  the  policy  of  the  station 
management  to  discriminate  on  the  grounds  of  race,  color 
or  creed. 

In  re  Cleveland  Broadcasting  Incorporated 
(Docket  No.  6917) 

23.  The  applicant  is  an  Ohio  corporation,  empowered  to 
engage  in  radiobroadcasting  and  has  an  authorized  capital 
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of  2,500  2  shares  of  common  voting  stock,  without  par  value, 
of  which  2,191  shares  have  been  purchased  and  the  remain¬ 
ing  309  shares  have  been  subscribed,  all  at  $100  per  share. 
The  officers,  directors  and  stockholders,  all  of  whom  are  citi¬ 
zens  of  the  United  States  and  all  of  whom,  with  two  excep¬ 
tions,  presently  reside  in  the  Cleveland  area,  are  as  follows : 


2  Applicant  is  the  permittee  of  FM  Station  WERE-FM,  Cleveland.  Interim 
ownership  report  for  WERE-FM,  filed  November  22,  1948,  indicates 
that  applicant  has  increased  its  authorized  capital  to  4,000  shares  of 
common  voting  stock  without  par  value,  and  that  the  corporation  has 
not  issued  any  of  such  additional  shares  of  stock. 
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Length  of 

STOCK 

Name 

Residence  in 

Office 

Sub¬ 

Percentage 

Cleveland  area 

Held 

Owned 

scribed 

of  total 

Ray  T.  Miller* 

Since  19153 

President  &  Director 

772 

31.0 

Henry  G.  Tremmel4 

Since  1921 

Chairman  of  Board 

and  Director 

156 

6.2 
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Fred  R.  Ripley 

Since  birth  (1893)  to  19335 

Executive  Vice  President 

&  Director 

200 

8.0 

Ray  L.  Lamb 

Since  birth  (except  1933-6 

Secretary  and  Director 

and  1944-6) 

110 

45 

6.2 

Harry  E.  Small 

Since  19155 

Treasurer 

50 

2.0 

Harold  N.  McLaughlin 

From  birth  to  1900  and 

Ass’t.  Secretary-Treasurer 

from  1919  to  present 

10 

0.4 

Robert  J.  Bulkley 

Since  birth 

Director 

39 

17 

2.2 

Thomas  M.  Carey 

Since  1932 

Director 

50 

2.0 

Herbert  Gleitz 

Since  1925 

Director 

100 

4.0 

Donald  W.  Hornbeck4 

Since  1926 

Director 

156 

6.2 

Alvanley  Johnston 

Since  1925 

Director 

176 

7.0 

Felix  T.  Matia 

Since  birth5 

Director 

50 

2.0 

Charles  A.  Seltzer4 

All  of  his  adult  life 

Director 

39 

16 

2.2 

Paul  C.  Aiken 

1941-1942 

None 

63 

26 

3.6 

Samuel  David 

Since  1920 

None 

30 

1.2 

Samuel  H.  Deutsch 

Since  19165 

None 

50 

2.0 

Dan  W.  Duffy 

Since  1922 

None 

50 

2.0 

Walter  A.  Frantz 

Since  1915 

None 

50 

2.0 

Ben  C.  Green 

Since  1928 

None  i 

50 

2.0 

Robert  Hays  Gries 

Since  1930® 

None  i 

50 

2.0 

Charles  A.  Mooney 

Since  1914 

None 

20 

5 

1.0 

Edward  F.  Murphy 

Since  1924 

None 

80 

1.2 

Hugh  M.  O’Neill 

Since  birth5 

None 

50 

2.0 

Robert  H.  Trenkamp 

Since  1932 

None  I ' 

25 

1.0 

Alexander  F.  Whitney 

Since  1920 

None 

15 

0.6 

2,191  309  100.0 


3  Except  for  a  period  of  military  service  during  the  first  World  War. 

4  Since  the  closing  of  the  record  of  this  proceeding,  the  stock  holdings  of  Ray  T.  Miller,  Hugh  M.  O’Neill  and  Donald 
Hornbeck,  all  existing  stockholders  of  the  company  at  the  time  of  the  hearing,  have  increased  as  a  result  of  the  partial 
disposition  of  stock  held  by  Henry  G.  Tremmel  and  of  the  entire  disposition  of  stock  held  by  Charles  A.  Seltzer,  Jr. 
Interim  ownership  report  filed  July  9,  1948,  for  WERE-FM  indicates  that  Charles  A.  Seltzer  has  been  replaced  as 
program  director,  and  has  disposed  of  “his  entire  stock  interest  of  39  shares  of  stock  to  Ray  T.  Miller  (19%  shares)  and 
to  Donald  W.  Hornbeck  (19%  shares).  Interim  ownership  report  for  WERE-FM  led  November  22,  1948,  indicates 
that  Henry  G.  Tremmell  disposed  of  153  shares  of  his  156  shares  of  stock  to  Ray  T.  Miller  (103  shares)  and  to  Hugh 
M.  O’Neill  (50  shares).  Thus,  Mr.  Miller’s  interest  has  increased  to  894%  shares  (or  35.78%);  Mr.  O’Neill’s  to  100 
shares  (or  4%);  Mr.  Hornbeck’s  to  175%  shares  (or  7.02%).  Mr.  Tremmell’s  remaining  stock  interest  is  3  shares. 

5  Except  for  a  period  of  military  service  during  the  first  World  War. 

c  Except  for  a  period  of  military  service  during  World  War  II. 
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3204  24.  The  applicant  holds  an  outstanding  permit  to 

construct  a  new  Class  B  FM  station  in  Cleveland.  On 
January  23, 1948  the  applicant  filed  an  application  (BPCT- 
279)  for  a  permit  to  construct  a  new  commercial  television 
station  in  Cleveland,  which  was  designated  for  a  hearing 
(Docket  No.  8773),  with  four  other  conflicting  applications. 
Apart  from  the  foregoing  neither  the  applicant  corporation 
nor  any  of  its  officers,  directors  or  stockholders  has  any  in¬ 
terests  in  existing  or  proposed  broadcast  stations.7 

25.  Ray  T.  Miller  began  the  practice  of  law  in  Cleveland 
in  1915,  served  in  the  U.  S.  Army  during  the  first  World 
War  and  thereafter  resumed  his  law  practice  in  that  com¬ 
munity.  Since  1941  he  has  been  associated  in  a  law  partner¬ 
ship  in  Cleveland  with  Donald  W.  Hombeck,  infra.  Mr. 
Miller  was  elected  as  prosecuting  attorney  of  Cuyahoga 
County  in  1928  and  served  in  that  office  until  1932,  when  he 
was  elected  Mayor  of  Cleveland.  He  served  as  Mayor  for 
one  term  and,  in  1934,  was  appointed  as  Special  Assistant 
to  the  Attorney  General  of  the  United  States  in  charge  of  a 
government  slum  clearance  project.  In  the  course  of  his 
service  in  the  above  offices  he  was  brought  into  close  contact 
with  all  of  the  agencies  and  departments  of  the  City  Gov¬ 
ernment,  with  the  reportorial  staffs  of  all  of  the  Cleveland 
newspapers  and  with  the  numerous  educational,  civic,  re¬ 
ligious  and  public  welfare  activities  and  organizations  of 
that  city.  While  serving  as  Mayor  he  broadcast  a  weekly 
report  over  the  Cleveland  stations  covering  the  affairs  of 
the  City  Government  and  also  made  frequent  speeches  at 
public  functions.  As  a  public  official  and  as  a  citizen  he  has 
always  actively  participated  in  the  civic,  political  and  charit¬ 
able  activities  of  the  community  and  has  promoted  a  num¬ 
ber  of  outstanding  sports  events  therein.  He  formerly 

7  At  the  time  of  the  hearing  Samuel  H.  Deutsch,  supra,  was  shown  as  a 
director  of  10%  stockholder  in  Heights  Broadcasting  Company,  which 
has  an  application  (Docket  No.  8266)  pending  for  a  new  standard  (AM) 
broadcast  station  in  Cleveland.  However,  on  March  12,  1948,  the 
Commission  accepted  an  amendment  to  this  application  showing  the 
resignation  of  Deutsch  as  an  officer  and  director  of  Heights  Broad¬ 
casting  Company  and  the  return  of  his  stock  therein. 
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served  as  a  Post  Commander  of  the  American  Legion  and 
at  present  is  an  official  of  the  Knights  of  Columbus,  a  trus¬ 
tee  bf  St.  Ann’s  Maternity  Hospital  and  a  director  of  the 
Catholic  Charities  Corporation.  He  would  actively  partici¬ 
pate  in  the  operation  of  the  proposed  station  and  plans  to 
use  at  least  one-half  of  his  time  for  that  purpose. 

26.  Henry  G.  Tremmel  is  the  President  of  the  North 
American  Fiber  Products  Company  and  is  a  trustee  of  three 
local  hospitals.  He  is  also  a  trustee  of  the  Western  Reserve 
University,  a  member  of  the  Y.M.C.A.  and  is  active  in  the 
Masonic  fraternity.  Ray  L.  Lamb  has  been  engaged  in  the 
securities  business  since  1921  except  for  a  period  of  three 
years  (1933-1936)  when  he  served  as  Assistant  General 
Manager  of  the  Home  Owners  Loan  Corporation  in  Wash¬ 
ington,  D.  C.  Prior  to  this  appointment  he  served  for  two 
years  as  the  Director  of  Finances  of  the  City  of  Cleveland. 
He  has  actively  participated  for  many  years  in  the  civic  and 
public  welfare  activities  of  Cleveland.  He  formerly  served 
as  an  officer  of  the  Catholic  Charities  Corporation,  was  an 
active  worker  for  the  Community  Fund  and  is  now  a 
3205  trustee  of  the  Cleveland  Hospital  Service  Associa¬ 
tion.  As  a  director,  he  would  devote  as  much  of  his 
time  to  the  affairs  of  the  proposed  station  as  would  be 
needed  to  insure  its  efficient  operation.  Harry  E.  Small  has 
speht  his  entire  career  in  the  banking  business  and  is  now 
serving  as  Executive  Vice  President,  Secretary  and  a  Di¬ 
rector  of  the  Bank  of  Ohio.  He  is  also  a  Director  of  the  In¬ 
land  Investors  and  of  the  C.  J.  Bauer  Company  of  Mar- 
shallville.  He  is  a  member  of  the  American  Legion,  the 
Chamber  of  Commerce  and  the  Shaker  Heights  Country 
Club  and  is  active  in  the  Community  Fund.  Harold  N.  Mc¬ 
Laughlin  has  been  engaged  in  the  practice  of  law  in  Cleve¬ 
land  since  1922  and  is  now’  associated  with  the  firm  of  Miller 
and  Hombeck.  At  various  times  he  has  actively  served  on 
committees  of  the  American  and  Cleveland  Bar  Associations 
and  of  the  Cleveland  Church  Federation.  He  has  also 
held  offices  and  membership  in  a  number  of  local  civic, 
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educational,  fraternal  and  patriotic  organizations.  As  As¬ 
sistant  Secretary-Treasurer  of  the  applicant  he  would  de¬ 
vote  as  much  of  his  time  to  the  affairs  of  the  proposed  sta¬ 
tion  as  would  be  needed  therefor  apart  from  such  periods 
as  would  be  required  for  the  discharge  of  his  other  profes¬ 
sional  duties.  Robert  J.  Bulkley  served  for  two  terms  in 
the  United  States  House  of  Representatives.  In  1930  he  was 
elected  to  the  United  States  Senate  for  an  unexpired  term 
and  in  1932  was  reelected  and  served  for  a  full  term  end¬ 
ing  in  1938.  For  a  number  of  years  he  has  been  engaged  in 
the  practice  of  law,  principally  in  Cleveland,  but  partly  in 
Washington,  D.  C.,  and  maintains  offices  in  both  cities.  He 
has  actively  participated  in  the  civic  affairs  of  Cleveland 
and  formerly  served  as  President  of  its  City  Club  and  as 
Chairman  of  an  opera  committee  which  was  organized  to 
promote  performances  of  the  Metropolitan  Opera  Com¬ 
pany  in  that  community.  At  present  he  is  a  trustee  of  the 
University  School  of  Cleveland  and  Chairman  of  the  Board 
of  the  Bank  of  Ohio.  Thomas  M.  Carey  was  appointed  in 
1932  as  Director  of  Utilities  for  the  City  of  Cleveland. 
After  the  completion  of  his  term  in  this  office  he  served  as 
Clerk  of  the  Board  of  Elections  from  1934  to  1943.  In  1943 
he  was  appointed  as  Collector  of  Internal  Revenue  for  the 
18th  District  of  Ohio  and  is  still  serving  in  that  position. 
In  the  past  he  has  employed  the  radio  in  broadcasting  pub¬ 
lic  information  in  connection  with  his  official  duties  in  the 
above  offices.  He  would  devote  as  much  time  to  the  proposed 
station  as  would  be  needed  to  discharge  his  duties  as  a  stock¬ 
holder  and  a  member  of  the  Board  of  Directors.  Herbert 
Gleitz  was  formerly  the  business  agent  for  a  machinists 
union  in  Cleveland  and  later  entered  the  manufacturing 
business  and  organized  a  company  which  produced  parts 
for  submarines  and  airplanes.  This  business  was  later  sold 
to  the  Curtis  Wright  Company  and  at  present  he  is  the 
President  of  the  Marquette  Division  thereof.  He  has  been 
active  in  the  development  of  the  Northeast  Harbor  of 
Cleveland  and  of  the  Northeast  Yacht  Club.  Donald  W. 
Hornbeck  has  been  a  practicing  attorney  in  Cleveland  since 
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1926  and  since  1941  has  been  associated  as  a  partner  with 
Mr.  Ray  W.  Miller,  supra,  in  the  firm  of  Miller  and  Horn- 
beck.  He  is  the  President  and  a  Director  of  the  National 
Bronze  and  Aluminum  Foundry  Company,  and  its  subsidi¬ 
ary,  the  National  Aluminum  Cylinder  Head  Company,  a 
director  of  the  Continental  Industrial  Bank  of  Cleveland 
and  secretary  of  the  Midland  Steamship  Company.  In  1928 
he  was  appointed  as  special  counsel  in  charge  of  the  Cleve¬ 
land  area  by  the  Attorney  General  of  Ohio.  He  has  actively 
participated  in  Red  Cross,  Community  Fund  and  war  bond 
drives  and  other  civic  activities.  Alvardey  Johnston,  since 
1923,  has  been  Grand  Chief  Engineer  of  the  Brotherhood  of 
Locomotive  Engineers,  a  union  consisting  of  approximate¬ 
ly  80,000  members,  with  headquarters  in  Cleveland.  During 
the  recent  war  he  was  appointed  by  President  Roosevelt  to 
act  as  labor  consultant  to  General  Somervell.  He  is 
3206  also  the  President  of  the  Locomotive  Engineers  Mu- 
!  tual  Life  and  Accident  Insurance  Association,  of  the 
Park  Lane  Villa  Company,  which  operates  an  apartment 
hotel,  and  of  a  Brotherhood  owning  two  large  office  build¬ 
ings  in  Cleveland.  In  addition  he  is  the  trustee  of  the  Scot¬ 
tish  Home  of  Cleveland  and  active  in  the  Scottish  Clans, 
Sons  of  St.  Andrew  and  various  bodies  of  the  Masonic  fra¬ 
ternity.  As  a  member  of  the  Board  of  Directors  he  plans 
to  devote  a  substantial  amount  of  time  to  the  affairs  of  the 
proposed  station.  Felix  F .  Matia  is  a  practicing  attorney 
of  Polish  descent.  In  1914  he  served  as  probation  officer  of 
the  City  Police  Court,  from  1917  to  1920  as  an  assistant  to 
the  County  Prosecutor  and  from  1932  through  1933  as  the 
Director  of  Parks  and  Public  Properties  of  the  City  of 
Cleveland.  Since  1934  he  has  served  as  Chairman  of  the 
Board  of  Elections  of  Cuyahoga  County.  He  was  formerly 
a  director  of  the  Fine  Arts  Gardens  and  a  member  of  the 
Cultural  Garden  groups.  Both  in  his  public  offices  and  as 
a  citizen  he  has  actively  participated  in  community  affairs 
such  as  recreational  activities,  the  development  of  the  pub¬ 
lic  parks  and  gardens,  and  various  charitable  campaigns  and 
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activities  dealing  with  problems  of  unemployment  and  ju¬ 
venile  delinquency.  He  has  also  been  actively  interested  in 
the  so-called  “  nationality  ”  groups  and  is  a  member  of  the 
Polish  Roman  Catholic  Union,  the  Polish  National  Alliance, 
the  Union  of  American  Poles  in  Cleveland  and  a  number  of 
other  local  fraternal  organizations.  He  is  also  the  local  legal 
representative  of  the  Consulate  of  the  Republic  of  Poland. 
He  has,  in  the  past,  assisted  some  of  the  existing  stations  in 
arranging  for  the  broadcasting  of  programs  of  interest  to 
the  above  “nationality”  groups  and  has  also  on  occasion 
personally  appealed  to  such  groups  over  the  radio  on  the 
question  of  their  responsibility  for  voting.  As  a  director 
he  would  devote  between  one  and  two  hours  daily  to  the 
affairs  of  the  proposed  station.  Paul  C.  Aiken  was  born  in 
Maxville,  Kansas.  From  1933  to  1936  he  served  as  the  eco¬ 
nomic  advisor  to  the  Consumer’s  Advisory  Board  of  the 
National  Recovery  Administration.  In  1936  and  again  from 

1940  to  1941  he  was  director  of  the  Speaker’s  Bureau  of  the 
Democratic  National  Committee  and  from  1937  to  1940 
was  employed  as  Special  Counsel  of  the  Federal  Deposit  In¬ 
surance  Corporation  of  Washington,  D.  C.  In  the  fall  of 

1941  he  moved  to  Cleveland  and  became  engaged  in  the 
practice  of  law  until  the  fall  of  1942  when  he  entered  the 
U.  S.  Army.  During  his  service  in  the  Army  (from  1942  to 
1946)  he  was  given  a  number  of  responsible  military  as¬ 
signments.  He  was  recently  appointed  as  the  Second  As¬ 
sistant  Postmaster  General  and  at  present  resides  in  Wash¬ 
ington,  D.  C.  Upon  the  termination  of  this  appointment 
he  intends  to  return  to  Cleveland  and  resume  his  practice 
of  law.  Samuel  David  served  as  County  Sanitary  Engineer 
from  1937  through  1941.  Since  1941  he  has  been  Service  Di¬ 
rector  of  Cleveland,  in  charge  of  the  various  functions  of  the 
city  engineering  department.  He  has  been  active  in  such 
local  organizations  as  the  Community  Fund,  Red  Cross, 
American  Legion  and  the  Jewish  Temple.  Samuel  H. 
Deutsch  owns  a  local  jewelry  business.  In  1932  he  was  ad¬ 
judged  a  bankrupt,  on  his  voluntary  petition,  by  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Ohio 
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and  in  the  same  year  was  discharged  from  bankruptcy.  At 
present,  however,  his  net  worth  is  $500,000.  He  was  form¬ 
erly  Commander  of  the  American  Legion  of  Cuyahoga 
County  and  is  also  active  in  the  Community  Fund,  the  Red 
Cross  and  the  Men ’s  Club  of  the  Jewish  Temple.  Dan  W. 
Duffy  was  appointed  in  1920  as  Assistant  County  Prosecu¬ 
tor  and  was  subsequently  appointed  as  Recreation  Commis¬ 
sioner  for  the  city  of  Cleveland,  and  in  this  capacity  he 
was  in  charge  of  all  community  sports  and  recreational  ac¬ 
tivities.  Later  he  served  as  executive  secretary  to  the  Gov- 
i  ernor  of  Ohio  and,  following  that,  an  unexpired  term 
3207  for  six  months  as  a  judge  of  the  Municipal  Court.  He 
!  has  been  a  practicing  attorney  since  1927.  He  has 
been  a  member  of  the  Board  of  Elections  since  1940  and  is 
also  a  member  of  the  Knights  of  Columbus  and  the  Cleve¬ 
land  Athletic  Club.  Walter  A.  Frantz  is  a  manufacturer  by 
profession.  He  was  formerly  the  vice-president  of  the  Apex 
Electric  Company  and  is  now  the  owner-  of  the  Frantz 
Electric  Company.  Ben  C.  Green  has  been  engaged  in  the 
practice  of  law  in  Cleveland  since  1928  and  has  been  a  real 
estate  consultant  for  the  past  four  or  five  years.  He  is 
the  Treasurer  of  the  Cleveland  Democratic  Executive  Com¬ 
mittee.  Robert  Hays  Gries  is  a  director  of  the  May  Com¬ 
pany  (a  department  store),  the  president,  a  director  and 
stockholder  of  the  Buckeye  Laboratories  Corporation  and  a 
special  partner  of  Skull,  Joseph  Miller  and  Company,  a  lo¬ 
cal  brokerage  concern.  He  is  a  member  of  the  Slum  Clear¬ 
ance  and  City  Planning  Association,  the  Northern  Ohio 
Opera  Company  and  the  Men’s  Advisory  Committee  of 
Charity  Hospital  and  a  trustee  of  ten  other  local  civic, 
charitable  and  public  welfare  organizations.  Charles  A. 
Mooney  is  engaged  in  the  insurance  business  in  Cleveland. 
Since  1944  has  been  a  member  of  the  Cleveland  Board  of 
Education.  He  is  a  trustee  of  Charity  Hospital  and  has  also 
been  active  in  the  affairs  of  the  Notre  Dame  Club,  Catholic 
Charities  Association,  Community  Fund,  the  Knights  of 
Columbus  and  the  Delta  Theta  Phi  legal  fraternity.  Edward 
F.  Murphy  is  the  President  of  two  local  A.  F.  of  L.  Unions 


361 


and  is  an  officer  of  an  international  A.  F.  of  L.  Union.  He 
has  also  been  appointed  by  different  Mayors  of  Cleveland 
to  serve  at  various  times  on  local  labor-industry  committees. 
Hugh  M.  O’Neill  is  the  President  and  Vice-President,  re¬ 
spectively,  of  two  local  motor  transportation  companies  and 
is  also  .the  owner  and  operator  of  a  third.  He  has  actively 
participated  in  such  local  charitable  activities  as  the  Com¬ 
munity  Fund  and  Red  Cross  and  is  at  present  a  member 
of  the  Board  of  Trustees  of  St.  Ann’s  Hospital.  He  is  also 
the  President  of  the  Notre  Dame  Alumni  Association.  Rob¬ 
ert  H.  Trenkamp  has  been  a  practicing  attorney  in  Cleve¬ 
land  since  1934  and  is  now  associated  with  the  firm  of  Miller 
and  Hornbeck.  He  formerly  served  as  the  Regional  Attor¬ 
ney  for  the  Rents  Division  of  the  Office  of  Price  Administra¬ 
tion.  He  holds  offices  and  directorship  in  four  local  busi¬ 
ness  concerns.  He  is  also  a  trustee  of  St.  Therese  Home  for 
Children  at  Euclid,  Ohio,  a  director  of  the  Northeast  Yacht 
Club,  and  a  member  of  the  Cleveland  Athletic  Club  and  of 
two  college  fraternities.  Alexander  F.  Whitney  is  the  Presi¬ 
dent  of  the  Brotherhood  of  Railroad  Trainmen,  a  national 
labor  fraternal  organization,  having  in  its  membership  the 
employees  of  all  the  major  railroads  of  the  United  States. 

27.  Fred  R .  Ripley  was  born  and  resided  in  Cleveland 
until  1933.  From  1920  to  1926  he  worked  in  different  report- 
orial  and  editorial  capacities  for  various  Cleveland  news¬ 
papers  and  other  publications.  From  1926  through  1933 
he  served  successively  as  studio  director,  chief  announcer 
and  assistant  general  manager  of  three  Cleveland  Broad¬ 
cast  stations,  except  for  a  period  of  six  months  in  1930  dur¬ 
ing  which  he  was  radio  editor  of  the  Cleveland  Press.  In 
1933  he  was  made  program  director  of  station  WSYR  of 
Syracuse,  New  York  and  later  became  Vice-president,  a  di¬ 
rector  and  stockholder  of  the  licensee  of  that  station  and 
had  general  supervision  of  two  or  three  other  stations  which 
were  acquired  by  the  same  interests.  In  1943  he  sold  his 
stock  in  the  above  broadcasting  business  and  since  March, 
1944,  has  been  the  general  manager  of  station  WPRO,  Provi- 
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dence,  Rhode  Island.  Although  Mr.  Ripley  has  not  been  a 
resident  of  Cleveland  since  1933  he  has  visited  that  city 
several  times  a  year  to  see  his  mother  whose  home  is  there. 

Since  he  was  employed  by  the  Cleveland  Broadcast- 
3208  ing  Company  in  October,  1946,  he  has  also  visited 
Cleveland  six  or  eight  times  for  the  purpose  of  con¬ 
ferring  with  the  Board  of  Directors  concerning  the  policies 
of  the  proposed  station,  assisting  in  the  selection  of  a  trans¬ 
mitter  site  and  determining  the  program  needs  of  that  city. 
As  soon  as  he  is  released  from  his  present  employment,  he 
plans  to  move  to  Cleveland  to  take  up  his  duties  as  general 
manager  of  the  authorized  FM  station  and  would  also  as¬ 
sume  the  management  of  the  proposed  AM  and  television 
stations  in  the  event  that  the  pending  applications  therefor 
be  granted.  During  the  period  of  his  residence  in  Syracuse, 
and  Providence,  Mr.  Ripley  actively  participated  in  the  civic 
affairs  of  these  cities  and  also  plans  to  become  affiliated  with 
various  civic  organizations  in  Cleveland  as  soon  as  he  re¬ 
turns  thereto. 

28.  As  previously  indicated,  at  the  time  of  the  hearing  of 
this  proceeding  Mr.  Charles  A.  Seltzer  was  a  stockholder 
of  tJhe  applicant  corporation.  He  also  had  been  engaged 
to  serve  as  the  program  director  8  of  the  proposed  station. 
At  the  hearing,  he  appeared  and  testified  as  a  stockholder 
of  applicant  corporation  and  as  its  principal  witness  con¬ 
cerning  its  program  proposals.  For  eight  or  nine  years  he 
served  as  a  reporter  for  the  Cleveland  Press  and  later  was 
employed  by  several  other  Cleveland  newspapers.  He  also 
foriPerly  owned  and  operated  several  Cleveland  businesses 
engaged  in  public  and  industrial  relations  and  in  advertis¬ 
ing.  In  his  advertising  business  he  was  engaged,  over  a 
period  of  fifteen  years,  by  numerous  national  advertising 
agencies,  radio  stations,  newspapers  and  other  publications 
to  write  and  produce  radio  programs.  During  the  past 

8  Interim  ownership  reports  for  WERE-FM  filed  July  9, 1948  and  Novem¬ 
ber  22, 1948,  indicate  that  Mr.  Seltzer  was  replaced  as  program  director 
by  Lansing  B.  Lindquist  jand,  later,  Mr.  Lindquist  was  replaced  as 
program  director  by  Mr.  Chester  Zohm. 
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twenty  years  lie  has  frequently  donated  his  services  in  writ¬ 
ing  and  producing  radio  shows  which  were  broadcast  over 
Cleveland  and  other  stations,  for  various  charitable  and 
fund  raising  campaigns,  including  war  bond  drives  during 
the  recent  war.  In  the  course  of  his  newspaper  and  adver¬ 
tising  experience  he  became  well  acquainted  with  all  the  ma¬ 
jor  sources  of  news  in  Cleveland  such  as  the  courts,  the  fed¬ 
eral  buildings,  the  city  hall  and  the  police  stations.  In  his 
advertising  business  he  also  represented  an  association 
of  manufacturers  'with  a  total  membership  of  340  persons 
in  the  Greater  Cleveland  area  and  kept  abreast  of  develop¬ 
ments  of  news  relating  to  labor  and  industrial  relations.  In 
1947  he  discontinued  his  advertising  ventures  and  at  present 
is  a  partner  in  a  farm  enterprise  in  New  London,  Ohio  en¬ 
gaged  in  the  raising  of  hogs  and  cattle. 

29.  Mr.  Seltzer  testified  on  two  occasions  during  the  in¬ 
stant  hearing  that  there  were  no  outstanding  judgments 
against  him.  Subsequently,  however,  a  certified  copy  of  the 
record  of  the  Municipal  Court  of  Cleveland  was  intro¬ 
duced  into  evidence  which  discloses  that  pursuant  to  per¬ 
sonal  service,  a  default  judgment  had  been  entered  against 
Seltzer  in  October,  1940 ;  that  execution  thereon  was  issued 
in  November,  1940,  and  returned  unsatisfied ;  that  an  order 
in  aid  of  execution  was  personally  served  on  him  in 
December,  1940,  and  that  he  was  examined  in  aid  of 
execution  before  a  referee  pursuant  to  such  order ; 
that  a  further  order  in  aid  of  execution  was  served 
at  his  residence  on  March  27,  1947 ;  that  an  order  to 
show  cause  was  personally  served  on  him  on  April  5,  1947 ; 
and  that  the  judgment  was  still  unsatisfied.  When  confront¬ 
ed  by  this  evidence  on  cross-examination  Seltzer  testified 
in  substance  that  he  had  engaged  an  attorney  to  con¬ 
test  the  claim  in  question ;  that  he  had  discussed  this  claim 
with  the  attorney  for  the  plaintiff  on  one  or  two  occasions 
in  the  presence  of  his  own  attorney  but  had  refused  to  pay 
it ;  and  that  later  certain  papers  were  sent  to  his  office  which 
were  turned  over  to  his  attorney  to  handle  but  that  he  did 
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not  know  that  this  claim  had  been  reduced  to  a  judgment. 
The  record  discloses  that  the  judgment  in  question  was 
paid  in  full  by  Seltzer  during  the  course  of  the  hearing.  From 
the  foregoing,  a  question  is  raised  as  to  whether  Seltzer 
displayed  complete  candor  in  his  testimony  on  this 
3209  subject.  However,  we  are  unable  to  find  that  Seltzer’s 
testimony  was  intended  deliberately  to  mislead  the 
Commission,  to  conceal  a  material  fact,  or  wilfully  to  mis¬ 
state  the  facts.  The  evidence  is  open  to  the  interpretation 
that  Seltzer  was  unaware  of  the  entry  of  the  judgment 
agaihst  him.  Accordingly,  the  Commission  believes  that  the 
record  does  not  support  a  finding  adverse  to  Seltzer  or 
Cleveland  Broadcasting  Inc.  on  this  point. 

30.  Except  for  Fred  R.  Ripley,  supra,  none  of  the  officers, 
directors  or  stockholders  of  the  applicant  corporation,  has 
had  any  experience  in  the  management  or  operation  of  a 
broadcast  station. 

31.  In  addition  to  the  general  manager  and  program  di¬ 
rector,  the  applicant  proposes  to  employ  initially  a  staff 
of  68  qualified  persons  to  construct  and  operate  the  au¬ 
thorized  and  proposed  broadcast  facilities.  About  five  indi¬ 
viduals  have  already  been  tentatively  engaged  to  fill  key 
positions. 

32.  The  total  cost  of  construction  of  the  proposed  AM 
station  alone  is  estimated  at  $183,721.  However,  it  is  esti¬ 
mated  that  the  authorized  FM  and  the  proposed  AM  sta¬ 
tions  may  both  be  constructed  at  a  combined  total  cost  of 
$210,719  by  the  elimination  of  items  common  to  the  con¬ 
struction  of  both  facilities.  The  annual  cost  of  operation  of 
both  the  AM  and  FM  facilities  is  estimated  at  $395,980  and 
the  annual  revenue,  to  be  derived  principally  from  the 
proposed  AM  operation,  is  estimated  at  $442,260.  A  bal¬ 
ance  sheet  of  the  applicant,  as  of  September  30, 1947,  shows 
total  assets  of  $125,120,  consisting  of  $83,128.31  in  cash, 
land  valued  at  $11,500  and  deferred  charges  totalling  $30,- 
491.69.  No  liabilities  are  shown.  However,  this  balance 
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sheet  does  not  reflect  an  increase  in  the  capitalization  of  the 
applicant  corporation  from  1,250  shares  of  common  stock  to 
2,500  shares  as  above  indicated.  2,191  shares  of  this  stock 
have  been  purchased  at  $100  per  share  and  the  remaining 
309  shares  have  been  subscribed  for  in  varying  amounts, 
at  $100  per  share,  by  six  individuals.  The  evidence  discloses 
that  each  of  these  subscribers  has  sufficient  personal  assets 
from  which  to  fulfill  his  respective  stock  subscription  com¬ 
mitment.  Thus,  the  assets  of  the  applicant,  as  'well  as  its 
net  worth,  actually  total  approximately  $250,000.  In  addi¬ 
tion,  the  applicant  has  obtained  a  commitment  for  a  loan, 
if  needed,  from  the  Bank  of  Ohio,  in  the  amount  of  $200,000. 

33.  The  applicant  proposes  to  broadcast  from  6:00  a.m. 
to  1 :00  a.m.  on  week  days  and  from  8 :00  a.m.  to  1 :00  a.m. 
on  Sundays.  The  proposed  program  schedule  was  prepared 
principally  by  Charles  A.  Seltzer  who  made  periodic  inves¬ 
tigations  of  the  program  needs  of  the  City  of  Cleveland, 
extending  over  several  years,  including  a  canvass  by  him 
and  other  representatives  of  the  applicant  of  numerous  local 
educational,  religious,  civic  and  similar  organizations.  The 
assistance  and  advice  of  Mr.  Ripley  were  also  enlisted  in 
improving  and  refining  the  final  program  proposal.  This 
schedule  is  based  on  the  applicant’s  plan  to  operate  the 
proposed  station  initially  on  a  non-network  basis,  although 
the  Board  of  Directors  has  made  no  definite  determination 
as  to  whether  a  network  affiliation  might  be  considered  at 
some  future  date  in  the  event  that  such  affiliation  should 
later  become  available. 

34.  The  applicant  has  adopted  the  following  program  pol¬ 
icies:  Time  would  be  made  available  without  charge  for 
broadcasting  matters  of  general  public  interest,  such  as 

religious  programs,  those  of  organized  educational  in- 
3210  stitutions  and  projects,  organized  efforts  toward  the 

mental,  moral  and  physical  betterment  of  both  youth 
and  adult,  discussions  urging  public  participation  in  com¬ 
munity  and  national  welfare  projects  and  the  promotion  of 
local,  state  and  federal  efforts  in  non-partisan  projects  af- 
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fecting  the  public  welfare.  Time  would  also  be  donated, 
within  reasonable  limits,  for  the  expression  of  opposing 
views  on  questions  of  general  public  interest,  but  should  a 
party  request  more  time  than  the  proposed  station  could 
afford  to  give  for  such  purpose,  a  charge  would  be  made 
therefor  and  certain  types  of  established  forum  programs 
might  also  be  sponsored,  within  the  discretion  of  the  station 
management.  Charges  would  be  made  for  time  contracted 
by  qualified  candidates  for  political  office  at  the  regular 
commercial  rates,  but  time  of  equal  value  and  importance 
would  be  offered  opposing  candidates  and  parties  on  the 
same  terms. 

35;  Periods  of  one-half  hour  each  on  Sunday  mornings 
have  been  tentatively  allocated  for  the  broadcasting  of 
religious  programs  of  the  Catholic,  Protestant  (white  and 
colored)  and  Jewish  faiths.  The  Catholic  program  would 
be  prepared  wdth  the  assistance  of  the  representatives  of 
the  Cleveland  Diocese  and  the  Bishop  thereof  has  been  con¬ 
tacted  for  that  purpose.  The  Protestant  programs,  consist¬ 
ing  of  one-half  hour  of  Negro  worship  and  another  one-half 
hour  broadcast  of  a  guest  pastor  and  choir  for  the  benefit 
of  white  congregations,  would  be  supervised  by  the  Cleve¬ 
land  Federation  of  Churches  and  Mr.  Harold  N.  McLaugh¬ 
lin,  Supra,  has  consulted  with  representatives  thereof,  with 
the  view  to  arranging  for  such  programs.  Due  to  his  ex¬ 
perience  in  church  activities  Mr.  McLaughlin  would  also  be 
personally  available  to  the  station  management  for  sug¬ 
gestions  and  advice  in  the  preparation  of  religious  pro¬ 
grams,  with  particular  reference  to  discussions  of  such  ques¬ 
tions  as  the  relation  of  religion  to  international,  domestic, 
industrial,  social  and  economic  problems.  The  Jewish  or¬ 
ganizations  involved  in  the  Cleveland  Temples  have  been 
contacted  regarding  the  broadcasting  of  Jewish  religious 
programs.  The  programs  of  these  various  religious  groups 
would  consist  of  discussions  of  the  practical  philosophy  of 
such  religions  rather  than  sermons  or  religious  services,  in 
conformity  with  the  expressed  preferences  of  some  of  their 
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respective  leaders.  It  appears  that  some  of  these  leaders 
also  desire  to  have  Sunday  religious  programs  rescheduled 
for  broadcast  in  the  afternoon  rather  than  in  the  morning 
and  the  station  management  plans  to  comply  with  the  final 
determination  of  the  various  religious  groups  in  this  mat¬ 
ter.  The  daily  program  service  would  be  opened  with  a 
brief  prayer  to  be  supplied  in  rotation  by  churches  of  the 
different  denominations.  Transcribed  religious  programs 
would  include  hymns  and  a  fifteen  minute  period  entitled 
“Christian  Science  Hour”  on  Sunday  afternoons  and  re¬ 
ligious  services  and  dramatic  presentations,  which  would 
later  be  alternated  with  live  talent,  on  Wednesday  evenings. 

36.  The  applicant  proposes  to  broadcast  international, 
national  and  state  news,  which  would  be  furnished  by  the 
International  News  Service.  In  addition,  local  news  would 
be  collected  and  prepared  for  broadcasting  by  a  staff  to  be 
organized  for  that  purpose  consisting  initially  of  a  news 
editor,  three  assistants,  four  veteran  local  news  reporters, 
who  have  already  been  tentatively  engaged,  and  a  secre¬ 
tary.  The  applicant  proposes  to  broadcast  regular  weekly 
forums  during  evening  hours,  on  such  subjects  as  divorce 
problems,  relations  between  children  and  parents,  labor- 
management  controversies,  civic  and  community  questions, 
farm  prices  and  products,  living  costs,  foreign  affairs  and 
international  relations,  and  patriotic  objectives  and  activi¬ 
ties.  Discussions  and  tentative  arrangements  have 
3211  been  made  concerning  the  broadcasting  of  certain  of 
these  programs,  respectively,  with  two  judges  of 
the  local  courts,  with  prominent  local  representatives  of 
labor  and  industry,  including  several  directors  and  stock¬ 
holders  of  the  applicant,  and  with  representatives  of  the 
Council  on  World  Affairs,  the  local  Chamber  of  Commerce, 
a  local  farm  group  and  local  patriotic  organizations.  Mr. 
Alvanley  Johnston,  supra,  would  be  available  to  personally 
assist  and  advise  that  Board  of  Directors  in  the  production 
of  programs  dealing  with  labor  problems  and  with  the 
discussion  of  controversies  which  might  arise  between  labor 
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and  management.  The  applicant  would  feature  for  three 
periods  each  morning  briefs  of  news  concerning  local  sports 
activities  such  as  bowling  and  high  school  events.  Definite 
periods  have  also  been  allocated  for  seasonal  coverage  of 
local  school  and  amateur  sports  such  as  baseball,  football 
and  track  meets,  as  well  as  professional  sports,  such  as 
the  baseball  games  of  the  Cleveland  Indians,  if  and  when 
available.  The  local  sports  programs  would  be  broadcast 
with  the  assistance  and  advice  of  Messrs.  Charles  A.  Mooney 
and  Dan  W.  Duffy,  supra.  Mr.  Creighton  Miller,  a  former 
backfield  coach  at  Yale  University,  now  employed  by  the 
Cleveland  Browns  in  the  development  of  new  professional 
football  talent,  would  also  occasionally  assist  in  promoting 
these  programs  and  has  already  contacted  representatives 
of  the  various  high  schools  for  this  purpose.  The  appli¬ 
cant  plans  to  broadcast  daily  several  programs  of  particu¬ 
lar  benefit  and  interest  to  women,  such  as  instructions  in 
home  economics,  audience  participation  shows  featuring 
styles,  home  decoration,  feminine  hobbies  and  women’s  club 
activities.  The  representatives  of  three  local  department 
stores  have  agreed  to  provide  experts  to  broadcast  on  these 
programs  on  such  subjects  as  decorating,  designing  and 
other  phases  of  homemaking.  In  addition,  Mr.  Seltzer  has 
also  contacted  the  Club  Women  of  Cleveland,  the  Catholic 
Federation  of  Women’s  Clubs  and  the  Jewish  Federation 
of  Women’s  Clubs  and  invited  the  representatives  thereof 
to  participate  in  these  programs.  The  applicant  has  sched¬ 
uled  for  broadcast  several  programs  for  the  entertainment 
and  benefit  of  the  large  groups  of  foreign  extraction  resid¬ 
ing  in  Cleveland,  featuring  the  native  music,  beliefs  and 
traditions  of  various  nationalities  of  the  old  world,  as  well 
as  stories  of  American  traditions  and  freedom  to  encourage 
the  Americanization  of  such  groups.  Mr.  Felix  T.  Matia, 
supra,  would  render  advice  and  assistance  in  the  prepara¬ 
tion  of  these  programs. 

37.  Periodic  daily  broadcasts  of  farm  news,  market  in¬ 
formation  and  reports  of  weather,  drought,  planting  and  soil 
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conditions  in  the  Northern  Ohio  area  would  be  supplied  by- 
bulletins  from  the  United  States  Department  of  Agriculture, 
the  Ohio  State  Department  of  Agriculture,  the  Ohio  State 
University  School  of  Agriculture  and  the  regional  State  ex¬ 
perimental  stations.  Weekly  broadcasts  concerning  the  rais¬ 
ing  of  live  stock  and  other  farm  activities  would  be  fur¬ 
nished  by  representatives  of  the  4-H  and  F.F.A.  Clubs. 
The  proposed  program  schedule  also  provides  for  the  reg¬ 
ular  broadcasting  of  a  variety  of  entertainment,  instruc¬ 
tive  and  educational  programs  for  children  and  high  school 
students ;  historical  sketches  of  nearby  towns ;  book,  movie 
and  radio  reviews;  drama  and  musical  entertainment  by 
local  high  school  groups,  theatrical  organizations,  orches¬ 
tral  and  choral  groups  and  Negro  singers  and  entertainers; 
discussions  of  veterans’  problems  and  opportunities;  safety 
and  traffic  bulletins ;  scientific  subjects  to  be  furnished  by  the 
Museum  of  Natural  History;  discussions  by  the  Cleveland 
Bar  Association  educating  listeners  in  the  common  law ;  and 
weekly  broadcasts  by  the  Mayor  of  Cleveland  and  heads  of 
the  city  departments  concerning  the  affairs  of  the  City  Gov¬ 
ernment.  The  representatives  of  a  number  of  the  above 
departments,  organizations  and  agencies,  as  well  as  the 
Mayor  and  other  public  officials,  have  been  contacted 
3212  and  have  agreed  to  co-operate  in  the  broadcasting  of 
these  programs. 

38.  The  Board  of  Directors  of  the  applicant  has  not  as  yet 
formally  adopted  any  specific  policy  concerning  the  sale  of 
commercial  time  or  spot  announcements.  Mr.  Seltzer  testi¬ 
fied  that  it  would  be  the  objective  of  the  station  management 
to  sell,  on  an  average,  60%  of  the  total  broadcast  time,  al¬ 
though  during  certain  weeks  the  amount  of  time  sold  might 
exceed  70%.  However,  he  asserted  that  70%  would  be  the 
overall  maximum  amount  of  time  sold  during  a  13-week 
period  and  30%  would  be  the  irreducible  minimum  devoted 
to  sustaining  programs  during  such  period.  Mr.  Seltzer 
also  estimated  that  approximately  355  commercial  spot 
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announcements  and  about  95  public  service  announcements 
would  be  broadcast  weekly. 

39.  Mr.  Seltzer  prepared  an  analysis  by  minutes  (Cleve¬ 
land  Exhibit  No.  59)  of  the  applicant’s  proposed  weekly 
program  schedule  (based  on  19  hours  of  operation  daily  for 
six  days  and  17  hours  on  Sunday)  as  follows :  Between  the 
hours  of  6  p.m.  and  11  p.m.  seven  days  weekly  27.3%  of  the 
time  (575  minutes)  would  be  devoted  to  the  broadcasting  of 
public  service  programs  (consisting  of  agriculture,  educa¬ 
tion,  cosmopolitan,  forum,  religion  and  miscellaneous  sub¬ 
jects);  10%  (210  minutes)  to  news;  49%  (1030  minutes) 
to  music;  9.7%  (200  minutes)  to  sports;  and  4%  (85  min¬ 
utes)  to  miscellaneous  programs.  Between  the  hours  of  6 
a.m.  hnd  midnight  six  days  weekly  and  8  a.m.  and  midnight 
on  Sundays  20.6%  (1530  minutes)  would  be  used  for  pub¬ 
lic  service  programs ;  19.2%  (1430  minutes)  for  news ;  39.3% 
(2920  minutes)  for  music;  8.2%  (610  minutes)  for  sports; 
and  12.7%  (950  minutes)  for  miscellaneous  programs.  Be¬ 
tween  the  periods  from  6  a.m.  and  1  a.m.  six  days  weekly  and 
from  8  a.m.  to  1  a.m.  on  Sundays  19.5%  (1530  minutes) 
would  be  used  for  public  service  programs;  18.6%  (1465 
minutes)  for  news;  42%  (3305  minutes)  for  music;  7.8% 
(610  minutes)  for  sports  and  12.1%  (950 minutes)  formiscel- 
laneous  programs.  He  also  estimated  that  the  40.33%  (3170 
minutes)  of  the  total  broadcast  time  would  consist  of  live 
programs,  52.61%  (4135  minutes)  of  recorded  programs  and 
7.06%  (555  minutes)  of  wire  programs. 

3213  40.  However,  in  an  attachment  (Appendix  A)  to 

1  its  Proposed  Findings  and  Conclusions,  Scripps- 
Howard  Radio,  Inc.  has  made  an  analysis  of  the  program 
proposals  of  Cleveland  Broadcasting  Incorporated  (Cleve¬ 
land  Exhibits  Nos.  58,  59  and  59 A)  and  claims  therein  that 
a  number  of  these  proposed  programs  have  been  improperly 
classified  by  Mr.  Seltzer.  These  objections  are  based  on 
three  grounds:  (1)  that  periods  of  time  devoted  predomi¬ 
nantly  to  the  broadcasting  of  a  particular  type  of  program 
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have  been  divided  into  several  different  program  classifi¬ 
cations,  contrary  to  what  is  claimed  to  be  the  Commission’s 
policy  to  the  effect  that  the  program  classification  to  which 
the  greater  amount  of  time  devoted  to  a  particular  program 
is  allocated  in  any  given  period,  shall  determine  the  classifi¬ 
cation  of  the  entire  period;  (2)  that,  through  error,  more 
time  was  allocated  by  Mr.  Seltzer  to  certain  types  of  pro¬ 
grams  in  his  classification  thereof  by  minutes  and  percent¬ 
ages  (Cleveland  Exhibit  No.  59)  than  was  shown  on  the 
basic  proposed  program  schedule  (Cleveland  Exhibit  No. 
58) ;  and  (3)  that  certain  wire  and  recorded  programs  were 
classified  as  live  programs  contrary  to  the  definitions  set 
forth  in  the  Commission’s  publication  known  as  “Public 
Service  Responsibility  of  Broadcast  Licensees”  (Blue 
Book). 

41.  In  support  of  its  claim  that  all  programs  shown  in  a 
given  period  of  time  should  be  classified  according  to  type 
or  topic  in  the  same  catagory  in  which  the  program  occupy¬ 
ing  the  largest  portion  of  this  period  would  normally  fall, 
Scripps-Howard  Radio,  Inc.  cites  the  Commission’s  “Blue 
Book”  and  its  Public  Notice  No.  95462.  However,  there  is 
nothing  in  either  of  these  documents  to  support  this  claim. 
The  Commission’s  “Blue  Book”  defines  recorded,  wire,  net¬ 
work,  commercial  and  sustaining  programs  and  indicates 
the  methods  by  which  such  programs  should  be  classified. 
The  Commission’s  Public  Notice  No.  95462  shows  certain 
changes  in  the  original  “Blue  Book”  program  definitions. 
However,  neither  of  these  documents  defines  programs  by 
topics  such  as  education,  religion,  agriculture,  etc.,  nor 
contains  any  formula  for  the  classification  of  such  programs. 
In  fact,  no  attempt  has  been  made  by  the  Commission  to 
classify  programs  by  topics  prior  to  the  time  it  issued  its 
revised  application  forms.  Section  IV,  Part  I,  paragraph  2 
of  revised  F.C.C.  Form  301,  “Application  for  Authority 
to  Construct  a  New  Broadcast  Station  or  Make  Changes  in 
an  Existing  Broadcast  Station”  does  contain  instructions  as 
to  the  types  of  programs  to  be  listed  under  various  topics. 
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However,  the  use  of  this  revised  application  form  was  not 
required  until  February  29, 1948,  or  subsequent  to  the  close 
of  the  instant  hearing.  Mr.  Seltzer  was  not,  therefore,  under 
any  requirements  to  follow  these  directions  in  classifying 
the  proposed  program  service.  For  these  reasons  -we  find 
that  the  objections  raised  by  Scripps-Howard  Radio,  Inc., 
on  the  first  ground  mentioned  above,  are  without  merit. 

42.  A  review  of  the  program  exhibits  submitted  by  Cleve¬ 
land  Broadcasting,  Inc.  indicates  that  in  a  few  instances, 
as  claimed  by  Scripps-Ho'ward  Radio,  Inc.,  more  time  was 
allocated,  apparently  through  error,  to  certain  program 
classifications  than  was  shown  on  the  proposed  program 
schedule.  It  also  appears  that  certain  wire  and  recorded 
programs  have  been  classified  as  live  programs  on  Cleveland 
Exhibit  No.  59  and  59-A  contrary  to  the  “Blue  Book” 
definition  of  such  programs.  These  errors  are  discussed 
below. 

3214  43.  Public  Service  Programs :  For  the  reasons  set 

forth  in  paragraph  41,  supra,  the  objections  raised  by 
Scripps-Howard  Radio,  Inc.  to  the  allocation  of  five  minutes 
weekly  to  the  agricultural  classification  from  a  daily  45- 
minute  program  known  as  “Rush  Hour  Round  Up,”  to  the 
allocation  of  35  minutes  weekly  to  the  educational  classifica¬ 
tion  from  a  daily  15-minute  program  known  as  “Random 
Review”  and  to  the  allocation  of  25  minutes  weekly  to  the 
cosmopolitan  classification  from  a  daily  25-minute  program 
known  as  “Variety  Matinee”,  are  without  merit.  The  first 
of  these  programs  is  described  in  Exhibit  No.  58  as  con¬ 
taining  diversified  items.  The  testimony  indicates  that  the 
second  consists  of  transcribed  music.  It  appears  from  Ex¬ 
hibit  No.  58  that  the  third  consists  of  both  live  talent  and 
transcribed  music.  The  applicant  may  well  be  planning 
to  intersperse  these  programs,  respectively,  with  announce¬ 
ments  or  brief  discussions  relating  to  agriculture,  education 
and  cosmopolitan  groups,  even  though  they  were  not  specifi¬ 
cally  described  in  Exhibit  No.  58  or  the  testimony.  However, 
the  allocation  of  a  weekly  evening  period  of  30  minutes  to 
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the  cosmopolitan  classification,  described  in  Exhibit  No.  58 
as  an  “all  Negro  talent  show”,  appears  to  be  improper  as 
the  Negroes  are  not  commonly  regarded  as  a  cosmopolitan 
group.  We  find,  therefore,  that  the  time  allocated  to  cosmo¬ 
politan  programs  is  overstated  by  30  minutes.  It  appears 
that  the  time  allocated  on  Exhibit  No.  58  (25  minutes  each) 
for  two  weekly  forum  programs,  entitled  respectively  “No 
Other  Land”  and  “Bringing  Up  Father”,  has  been  errone¬ 
ously  overstated  by  five  minutes  each  in  Exhibits  Nos.  59 
and  59-A.  Ten  minutes  therefore  should  be  deducted  from 
the  forum  classification.  For  the  reasons  stated  in  para¬ 
graph  41,  supra ,  there  is  no  merit  to  Scripps-Howard’s 
claim  that  seven  minutes  weekly  are  erroneously  allocated 
to  the  religious  classification  from  the  opening  daily  and 
Sunday  news  periods.  Exhibit  No.  58  specifically  states  that 
the  initial  daily  program  will  open  with  a  brief  prayer.  For 
the  same  reasons  heretofore  stated,  there  is  likewise  no 
merit  to  Scripps-Howard’s  claim  that  eight  minutes  weekly 
have  been  erroneously  allocated  to  the  miscellaneous  public 
service  classification  from  the  daily  program  known  as 
“Rush  Hour  Round  Up.”  However,  in  our  opinion,  a 
weekly  half  hour  evening  program  entitled  “Talent  of  the 
Town”,  described  as  featuring  local  amateur  and  profes¬ 
sionals,  has  been  erroneously  classified  as  a  miscellaneous 
public  service  program  in  view  of  the  fact  that  there  is  no 
evidence  to  indicate  that  this  program  contains  any  public 
service  features.  We  find,  therefore,  that  the  time  allocated 
to  miscellaneous  public  service  programs  is  overstated  by 
30  minutes,  and  that  30  minutes  weekly  should  be  deducted 
from  cosmopolitan  programs,  10  minutes  weekly  from  forum 
programs  and  30  minutes  weekly  from  miscellaneous  public 
service  programs;  leaving  a  total  of  1460  minutes  weekly, 
or  18.57%,  which  should  be  classified  as  public  service  pro¬ 
grams. 

44.  News  Programs:  Cleveland  Broadcasting,  Inc.  has 
allocated  25  minutes  a  week  to  the  classification  of  news 
from  a  half  hour  daily  program  entitled  “By  Candlelight” 
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shown  on  Exhibit  No.  58  as  consisting  entirely  of  transcribed 
music.  Throughout  all  of  the  rest  of  Exhibit  No.  58  the 
periods  devoted  to  news  broadcasts  are  specifically  and  con¬ 
sistently  indicated  and  described.  In  view  of  the  failure  to 
indicate  on  Exhibit  No.  58  that  any  portion  of  this  half-hour 
period  would  be  devoted  to  news,  it  appears  that  the 
3215  classification  of  5  minutes  daily  of  this  period  as  news 
is  arbitrary.  It  appears  from  the  foregoing  that  the 
time  allocated  to  the  classification  of  news  on  Exhibit  No. 
59  is  overstated  by  25  minutes.  Therefore,  a  total  of  1,440 
minutes  weekly  (18.32%)  should  be  classified  as  news  pro¬ 
grams. 

45.  Musical  programs:  The  time  shown  on  Exhibit  No. 
58  (50  minutes)  as  allocated  to  a  weekly  musical  program 
entitled  “Saturday  Jam  Session”  is  erroneously  overstated 
on  Exhibits  59  and  59- A  by  10  minutes  and  the  time  (110 
minutes)  allocation  to  another  weekly  evening  program 
entitled  “Saturday  Night  Jamboree”  is  also  erroneously 
overstated  on  these  exhibits  by  five  minutes.  Therefore,  a 
total  of  15  minutes  should  be  deducted  from  the  musical 
classification.  (For  the  same  reasons  heretofore  stated, 
there  is  no  merit  to  Scripps-Howard ’s  contention  that  a 
total  of  80  minutes  weekly  from  the  program  entitled  “Rush 
Houi*  Round  Up”  has  been  erroneously  classified  as  music. 
In  fact,  Cleveland  Exhibit  No.  58  specifically  states  that  this 
program,  composed  of  diversified  items,  will  be  interspersed 
with  transcribed  music.)  The  total  amount  of  time  to  be 
classified  as  music  should,  therefore,  be  3,290  minutes,  or 
41.85%. 

46.  Sports  Programs:  On  Cleveland  Exhibits  Nos.  59  and 
59- A,  Mr.  Seltzer  indicated  that  610  minutes  weekly  (7.8%) 
would  be  devoted  to  the  broadcasting  of  sport  programs. 
However,  this  figure  is  a  combination  of  295  minutes  weekly 
allocated  to  regular  sports  programs  plus  additional  periods 
devoted  to  seasonal  sports.  (For  reasons  heretofore  stated 
in  paragraph  41,  supra ,  we  find  no  merit  to  the  contention 
of  Scripps-Howard  Radio,  Inc.  that  a  period  of  five  minutes 
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daily,  or  25  minutes  weekly,  taken  from  the  daily  broadcast 
between  6:00  and  6:15  p.m.  is  erroneously  classified  as 
sports.  This  15-minute  period  is  specifically  entitled  “News- 
Sports”  on  Cleveland  Exhibit  No.  58,  indicating  that  the 
time  therein  is  divided  between  these  subjects.)  For  the 
foregoing  reasons,  it  appears  that  a  total  of  295  minutes 
(3.75%)  weekly,  rather  than  610  minutes  (7.8%)  weekly  as 
indicated  by  Mr.  Seltzer,  should  be  classified  as  sports 
programs.  A  review  of  Cleveland  Exhibit  Nos.  58,  59  and 
59-A  indicates,  as  claimed  by  Scripps-Howard  Radio,  Inc. 
that  during  the  periods  in  which  seasonal  sports  programs 
would  be  broadcast,  raising  the  total  to  610  minutes  weekly 
for  all  sports  programs,  no  corresponding  reductions  were 
made  on  Cleveland  Exhibit  No.  59  for  the  periods  allocated 
to  the  broadcasting  of  other  programs.  Based  upon  the 
information  submitted  in  Cleveland  Exhibit  No.  59-A,  our 
analysis  of  Cleveland  Exhibit  No.  58  indicates  that  during 
such  periods  the  broadcasting  of  other  types  of  programs 
would  be  correspondingly  reduced  as  follows:  educational 
public  service  by  50  minutes  and  miscellaneous  public  service 
by  30  minutes,  thus  reducing  all  weekly  public  service  pro¬ 
grams  to  1,380  minutes  (17.55%) ;  weekly  news  by  20  min¬ 
utes,  or  to  1,420  minutes  (18%) ;  and  weekly  music  by  160 
minutes,  or  to  3,130  minutes  (39.82%). 

3216  47.  Live,  Recorded  and  Wire  Programs :  The  Com¬ 

mission^  “Blue  Book”  defines  a  recorded  program 
as  one  which  uses  phonograph  records,  electrical  transcrip¬ 
tions,  or  other  means  of  mechanical  reproduction  in  whole 
or  in  part — except  where  the  recording  is  wholly  incidental 
to  the  program,  etc.  (Emphasis  supplied).  The  “Blue 
Book”  defines  a  wire  program  as  one,  the  text  of  which  is 
distributed  to  a  number  of  stations  by  telegraph,  teletype, 
or  similar  means,  and  read  in  whole  or  in  part  by  a  local 
announcer.  Programs  distributed  by  the  wire  news  services 
are  defined  as  “wire”  programs.  The  “Blue  Book”  also 
defines  a  local  live  program  as  one  which  uses  live  talent 
exclusively,  whether  originating  in  the  station  studios  or  by 
remote  control.  (Emphasis  supplied) 
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48.  Mr.  Seltzer  has  classified  a  weekly  60-minute  program 
entitled  “Teen  Time”  as  a  “live”  program,  whereas  Cleve¬ 
land  Exhibit  No.  58  and  the  testimony  discloses  that  tran¬ 
scribed  music  is  used  therein.  Under  the  above  “Blue 
Book”  definitions  this  program  should  be  classified  as 
“recorded.”  Mr.  Seltzer  also  classified  four  daily  agri¬ 
cultural  programs  entitled  respectively  “Farm  Market 
News”  (to  be  broadcast  twice  daily)  “Northern  Ohio  Farm¬ 
ing  Conditions”  and  the  “United  States  Department  of 
Agriculture  Bulletins,”  totalling  in  the  aggregate  115  min¬ 
utes  per  week,  as  “live”  programs,  whereas  Mr.  Seltzer’s 
testimony  clearly  indicates  that  all  of  these  programs  are 
to  be  supplied  over  the  wires  of  the  International  News 
Service.  Under  the  above  “Blue  Book”  definitions  these 
programs  should  be  classified  as  “wire”.  To  summarize, 
a  total  of  175  minutes  weekly  should  be  deducted  from  the 
live  classification,  leaving  a  total  of  2,995  minutes  (38.1%) 
weekly  devoted  to  “live”  programs.  Sixty  minutes  weekly 
should  be  added  to  the  recorded  classification,  making  a 
total  of  4,195  minutes  (53.4%)  weekly  devoted  to  recorded 
programs.  A  total  of  115  minutes  weekly  should  be  added 
to  the  wire  classification,  making  a  total  of  670  minutes 
(8.5%)  weekly  devoted  to  wire  programs. 

49.  We  find  no  merit  to  the  contention  of  Scripps-Howard 
Radio,  Inc.  that  a  total  of  750  minutes  per  week,  representing 
21  news  programs,  should  be  deducted  from  the  “live” 
classification  merely  because  these  programs  were  not 
identified  as  “live”  in  the  proposed  program  schedule 
(Exhibit  No.  58)  and  because  the  remaining  12  news  pro¬ 
grams  in  the  proposed  schedule  were  not  specifically  identi¬ 
fied  as  between  “live”  and  “wire”  in  Cleveland  Exhibits 
No.  58  and  59-A.  It  was  not  the  purpose  of  Cleveland  Ex¬ 
hibit  No.  58  to  show  a  breakdown  as  between  “live”  and 
“wire”  programs  and  the  21  news  programs  classified  as 
“live”  were  properly  identified  on  Cleveland  Exhibit  No. 
59-A.  As  news  programs  must  either  fall  into  one  of  two 
classifications,  namely  “live”  or  “wire”,  it  was  unnecessary 
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to  specifically  identify  the  12  remaining  news  programs  on 
Exhibit  No.  59- A  as  wire  programs,  for  it  may  be  presumed 
that  all  news  programs  which  are  not  classified  as  “live” 
must  necessarily  be  “wire.” 

50.  Based  upon  this  independent  analysis  of  the  proposed 
Cleveland  program  schedule  (Cleveland  Exhibit  No.  58), 
as  well  as  detailed  data  supporting  the  classifications  made 
by  Mr.  Seltzer  (Cleveland  Exhibit  No.  59-A),  it  appears 
that  the  Cleveland  program  schedule  should  be  classified 
by  minutes  as  follows :  Between  the  hours  of  6  p.m.  and  11 
p.m.  seven  days  weekly  24.52%  (515  minutes)  would  be 
used  for  public  service  programs;  8.8%  (185  minutes)  for 
news;  48.8%  (1025  minutes)  for  music;  2.61%  (55  minutes) 

for  sports;9  and  15.27%  (320  minutes)  for  miscel- 
3217  laneous  programs.10  Between  the  hours  of  6  a.m. 

and  midnight  six  days  weekly  and  8  a.m.  and  midnight 
on  Sundays  19.62%  (1460  minutes)  would  be  used  for 
public  service  programs;  18.88%  (1405  minutes)  for  news; 
38.91%  (2905  minutes)  for  music;  3.95%  (295  minutes)  for 
sports  and  18.64%  (1375  minutes)  for  miscellaneous  pro¬ 
grams.  Between  the  hours  of  6  a.m.  and  1  a.m.  six  days 
weekly  and  8  a.m.  and  1  a.m.  on  Sundays  18.57%  (1460 
minutes)  would  be  used  for  public  service  programs ;  18.32% 
(1440  minutes)  for  news;  41.85%  (3290  minutes)  for  music; 
3.75%  (295  minutes)  for  sports ;  and  17.51%  (1375  minutes) 
for  miscellaneous  programs.  According  to  our  analysis  of 
Cleveland  Exhibits  Nos.  58  and  59-A,  31.1%  (2995  minutes) 
of  the  total  weekly  broadcast  time  would  consist  of  live 
programs ;  53.4%  (4195  minutes)  of  recorded  programs ;  and 
8.5%  (670  minutes)  of  wire  programs. 

51.  Ray  T.  Miller,  President,  director  and  largest  single 
stockholder  of  the  applicant,  testified  that  it  is  the  intention 
of  the  other  stockholders  and  himself  to  donate  as  much 

9  The  figures  on  this  subject  relate  to  regularly  scheduled  sports.  See 
paragraph  46  for  discussion  of  seasonal  sports. 

10  No  attempt  has  been  made  to  classify  programs  in  this  category  on  an 
individual  basis  because  of  any  particular  characteristics  thereof  war¬ 
ranting  such  classification,  but  these  figures  merely  represent  the  resi¬ 
due  of  all  programs  not  assigned  to  the  other  classifications  listed  above. 
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time  for  the  broadcasting  of  civic  and  other  public  service 
programs  as  would  be  required  to  adequately  serve  the 
needs  and  interests  of  the  community. 

52.  The  applicant  plans  to  maintain  studios  in  the  same 
locality  for  its  authorized  FM  and  proposed  AM  facilities. 
Although  no  definite  arrangements  have  yet  been  made  for 
studio  space,  at  the  time  of  the  hearing  it  appeared  that  such 
space  was  available  in  two  office  buildings  in  the  downtown 
area  of  Cleveland. 

Engineering  Matters  Involved  in  Dockets 
Nos.  6916  and  6917 

53.  The  station  proposed  by  Scripps-Howard  Radio,  Inc. 
would  provide  primary  night  time  service  to  an  estimated 
area  of  423  square  miles,  including  a  population  of  1,183,439 
within  its  estimated  interference-free  7  mv/m  contour,  and 
would  render  primary  daytime  service  to  an  estimated  area 
of  3,225  square  miles,  including  a  population  of  approxi¬ 
mately  1,456,404. 11  The  proposed  operation  would 

3218  provide  primary  service  to  all  of  the  population  of 
the  Cleveland  metropolitan  district  during  daytime 
hours  and  to  96.5%  of  the  population  and  71.3%  of  the  area 
of  this  district  during  nighttime  hours.  Substantially  all 
of  the  business  and  industrial  districts  of  Cleveland  would 
receive  a  signal  of  the  order  of  intensity  of  25  mv/m  or 
greater. 

11  Based  on  the  use  of  minor  civil  division  maps  and  the  population 
figures  published  by  the  1940  U.  S.  Census,  the  engineering  witness  for 
Scripps-Howard  Radio,  Inc.,  determined  that  this  applicant  would  serve 
a  population  of  1,479,404.  within  its  normally  protected  .5  mv/m  daytime 
contour  (Scripps-Howard  Exhibit  59,  Figure  5-A).  Using  Scripps- 
Howard  Exhibit  59,  Figure  5-A,  and  exactly  the  same  method  of  com¬ 
putation  of  populations,  the  engineering  witness  for  Cleveland  Broad¬ 
casting  Incorporated  determined  that  Scripps-Howard  Radio,  Inc.,  would 
serve  46,000  fewer  persona  than  estimated  by  its  engineer,,  within  its 
prospective  .5  mv/m  daytime  contour.  As  the  record  discloses  no 
evidence  which  would  afford  a  basis  for-  reconciling  the  difference  in 
these  estimates,  we  have  deducted  a  mean  figure  of  23,000  from  the 
Scripps-Howard  estimate,  leaving  a  figure  of  1,456,404,.  which  appears, 
under  its  circumstances,,  to  be  a  reasonable  and  fair  estimate  of  the 
population  expected  to  be  served  in  this  area. 
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54.  The  station  proposed  by  Cleveland  Broadcasting  In¬ 
corporated  would  provide  primary  nighttime  service  to  an 
estimated  area  of  397  square  miles,  including  a  population 
of  1,185,728  within  its  estimated  interference-free  6.9  mv/m 
contour,12  and  primary  daytime  service  to  an  estimated 
area  of  2,840  square  miles,  including  a  population  of 
1,345,436.  The  proposed  operation  would  render  primary 
daytime  service  to  all  the  population  of  the  Cleveland  metro¬ 
politan  district  and  primary  nighttime  service  to  97.5% 
of  the  population  and  73.4%  of  the  area  of  this  metropolitan 
district.  The  major  portion  of  the  Cleveland  industrial 
district  would  receive  a  signal  of  the  order  of  intensity  of 
at  least  25  mv/m  but  the  industrial  area  embraced  in  this 
contour  would  be  somewhat  smaller  than,  that  which  would 
be  included  within  the  25  mv/m  contour  of  the  station 
proposed  by  Scripps-Howard  Radio,  Inc. 

55.  As  above  indicated,  the  proposed  Scripps-Howard 
station  would  render  primary  daytime  service  to  approxi¬ 
mately  111,000  more  persons  than  would  the  station  pro¬ 
posed  by  Cleveland  Broadcasting  Incorporated.  All  of  this 
population  resides  outside  of  the  metropolitan  district  of 
Cleveland  and  the  major  portion  thereof  is  located  in  an 
area  generally  to  the  southwest  of  this  city.  Located  in  this 
area  is  the  city  of  Elyria  with  a  population  of  25,120  (1940 
U.  S.  Census)  which  would  be  included  within  the  2  mv/m 
contour  of  the  Scripps-Howard  Radio,  Inc.  proposal,  but 
which  would  not  receive  primary  service  from  the  proposal 
of  Cleveland  Broadcasting  Incorporated.  As  above  indi- 

12  The  engineering  witness  for  Cleveland  Broadcasting  Incorporated 
admitted  that  the  difference  of  2,289  between  the  population  which  he 
estimated  would  be  served  at  night  by  this  applicant  and  the  population 
which  another  expert  witness  estimated  would  be  served  by  Scripps- 
Howard  Radio,  Inc.,  might  be  within  a  margin  of  error  in  computing 
these  populations.  Subsequent  to  the  close  of  the  instant  hearing  the 
licensee  of  Station  WOOD,  Grand  Rapids,  Michigan,  submitted  a  proof- 
of-performance  to  this  Commission  in  connection  with  its  recently 
granted  construction  permit,  authorizing  the  use  of  power  of  five 
kilowatts,  unlimited  time,  on  the  frequency  1300  kc.,  which  indicates 
that  the  nighttime  limitation,  to  both  of  the  stations  proposed  herein 
would  be  to  the  approximate  6  mv/m  contour  instead  of  the  7  mv/m 
contour,  as  shown  in  this  record,  thus  slightly  extending  the  nighttime 
service  areas  of  both  proposals. 
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eated,  the  Commission  has  issued  a  permit  for  a  new  station 
(WEOL)  at  Elyria  with  authorized  power  of  1  kw.,  un¬ 
limited  time,  which  will  render  primary  daytime  service 
to  this  city.  In  addition,  Elyria  and  the  surrounding  rural 
area  now  receive  primary  daytime  service  from  three  of 
the  above-mentioned  full-time  stations  located  in  Cleveland, 
namely,  WTAM,  WGAR  and  WHK. 

56.  As  both  applicants  request  identical  facilities  for  use 
in  the  same  area,  they  are  mutually  exclusive;  but 

3219  neither  of  the  proposed  stations  would  involve  ob¬ 
jectionable  interference  with  the  services  proposed 
in  any  other  applications  for  broadcast  facilities  which  were 
pending  at  the  time  of  the  hearing  nor  cause  such  inter¬ 
ference  to  the  service  of  any  existing  broadcast  stations. 

57.  The  directional  antenna  systems  and  other  equipment 
proposed  to  be  employed  by  both  of  the  applicants  herein 
would  be  in  compliance  with  the  Commission’s  Rules  and 
Standards  of  Good  Engineering  Practice. 

CONCLUSIONS 

1.  As  both  of  the  applicants  herein  request  the  use  of 
identical  facilities  in  the  same  community,  they  are  mutually 
exclusive  and  we  are  therefore  required  to  determine,  on  a 
comparative  basis,  which  is  the  best  qualified  to  serve  the 
public  interest.  Upon  careful  consideration  of  all  relevant 
and  material  facts  disclosed  by  this  record,  we  conclude, 
for  reasons  discussed  below,  that  a  grant  of  the  application 
of  Cleveland  Broadcasting  Incorporated  would  better  serve 
the  public  interest,  convenience  and  necessity  than  would 
a  grant  of  the  application  of  Scripps-Howard  Radio,  Inc. 

2.  In  considering,  on  a  comparative  basis,  competing 
qualified  applicants  for  broadcast  facilities,  we  have  con¬ 
sistently  attached  considerable  weight  to  the  factor  of  local 
residence  and  familiarity  with  local  conditions  in  the  com- 
muiiity  to  be  served.  As  above  shown,  24  of  the  25  officers, 
directors  and  stockholders  of  Cleveland  Broadcasting  In- 
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corporated  have  been  residents  of  the  Cleveland  area  for 
many  years  and  23  of  these  individuals  are  living  therein 
at  the  present  time.  Several  were  born  in  Cleveland  and 
have  been  life-long  residents.  The  only  members  of  this 
corporation  who  do  not  presently  reside  in  this  area  are 
Fred  R.  Ripley,  supra,  executive  vice-president,  director 
and  stockholder  and  Paul  C.  Aiken,  a  stockholder.  (These 
two  individuals  collectively  have  purchased  and  subscribed 
for  11.6%  of  the  total  authorized  capital  stock  of  this  cor¬ 
poration).  Moreover,  Mr.  Ripley  was  born  in  Cleveland 
and  spent  the  first  forty  years  of  his  life  therein  and  will 
return  thereto,  if  and  when  he  assumes  his  duties  as  general 
manager  of  the  proposed  station.  Mr.  Aiken  plans  to  return 
to  this  city  upon  the  completion  of  his  term  of  office  as 
Second  Assistant  Postmaster  General.  Represented  among 
the  stockholders  of  this  corporation  are  individuals  with 
widely  diversified  backgrounds  of  experience  in  such  fields 
as  manufacturing,  industry,  merchandising,  banking,  ad¬ 
vertising,  real  estate,  insurance,  finance,  journalism,  law% 
education,  religion,  management  and  labor.  In  addition  to 
their  professional  and  business  activities,  a  number  of  these 
officials  have,  in  the  past,  held  important  public  offices,  both 
elective  and  appointive,  and  several  are  still  serving  in 
responsible  positions  in  the  city  government  of  Cleveland. 
Most  of  the  officers,  directors  and  stockholders  of  this  ap¬ 
plicant  have  actively  participated  in  the  civic  and  philan¬ 
thropic  life  of  the  community.  In  fact,  considered  collec¬ 
tively,  the  members  of  this  corporation,  through  their  long 
residence,  as  well  as  through  their  civic  and  professional 
pursuits,  are  deeply  rooted  in  the  life  of  Cleveland  and  are 
representative  of  practically  every  phase  of  public  activity 
in  that  city. 

3220  3.  All  questions  of  policy  governing  Scripps- 

Howard  Radio,  Inc.  are  determined  by  its  board  of 
five  directors  or  its  executive  committee  consisting  of  three 
members.  James  C.  Hanrahan  is  the  only  member  of  this 
Board  or  of  the  executive  committee  who  lives  in  Cleveland 
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and  he  has  only  resided  in  this  city  since  the  year  1946.  The 
only  two  officers  of  this  corporation  besides  Hanrahan  who 
reside  in  Cleveland  are  J.  R.  Fawcett  and  Paul  Patterson. 
As  these  individuals  are  not  members  of  the  Board  of 
Directors  or  of  the  executive  committee  they  have  no  legal 
authority  in  the  determination  of  questions  of  policy  and 
management  affecting  this  corporation,  although  Mr.  Pat¬ 
terson  does  participate,  solely  in  an  advisory  capacity,  in 
such  matters.  All  of  the  voting  stock  in  Scripps-Howard 
Radio,  Inc.,  is  owned  by  the  E.  W.  Scripps  Company,  which 
is  engaged  in  the  newspaper  publishing  business  and  which 
controls  and  publishes  a  chain  of  newspapers  in  various 
cities  throughout  the  United  States,  including  the  Press, 
the  second  largest  daily  in  Cleveland.  A  majority  of  the 
shares  of  the  common  voting  stock  (80.2%)  of  the  E.  W. 
Scripps  Company  is  held  by  the  Edward  W.  Scripps  Trust, 
under  the  terms  of  which  the  legal  control  thereof  is  vested 
in  three  trustees.  None  of  the  beneficiaries  of  this  trust, 
except  Charles  E.  Scripps,  and  none  of  the  individual  own- 
ers  of  this  common  stock  are  shown  to  be  residents  of 
Cleveland.  Charles  E.  Scripps  is  the  only  one  of  the  six 
directors  of  the  E.  W.  Scripps  Company  and  the  only 
trustee  of  the  Edward  W.  Scripps  Trust,  who  lives  in 
Cleveland  and  his  residence  in  that  community  has  been 
limited  to  the  year  1941  and  the  period  since  January  1946 
after  his  service  in  the  Armed  Forces.  Moreover,  there  is 
no  showing  that  he  directly  or  actively  participates  in  the 
affairs  of  Scripps-Howard  Radio,  Inc.  In  fact,  the  only 
officer  or  director  of  the  E.  W.  Scripps  Company  who  does 
participate  in  the  management  of  the  applicant  corporation 
is  Jack  R.  Howard,  a  resident  of  New  York  City.  It  is  clear 
from  the  foregoing  that  the  immediate  legal  control  of 
Scripps-Howard  Radio,  Inc.,  as  well  as  the  ownership  and 
ultimate  legal  control  of  this  corporation  is  vested,  for  the 
most  part,  in  absentee  interests.  In  view  of  the  foregoing, 
we  believe  that  the  application  of  Cleveland  Broadcasting 
Incorporated  is  to  be  preferred  to  the  application  of  Scripps- 
Howard  Radio,  Inc.,  because  of  the  local  residence  of  its 
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stockholders  and  the  far  greater  knowledge  of  and  associ¬ 
ation  with  Cleveland  and  its  various  civic  enterprises  on  the 
part  of  its  stockholders,  officers  and  directors. 

4.  Another  factor  which  tends  to  favor  the  application 
of  Cleveland  Broadcasting  Incorporated  over  the  proposal 
of  Scripps-Howard  Radio,  Inc.,  is  the  greater  integration  of 
ownership  and  management  which  would  result  from  a 
grant  of  the  former.  We  believe  that  these  factors  are  of 
particular  relevance  in  the  instant  case  where  both  appli¬ 
cants  propose  initially  to  provide  a  local  non-network  serv¬ 
ice  devoted  to  the  particular  needs  and  interests  of  the 
Cleveland  metropolitan  area.  James  C.  Hanrahan  is  the  only 
officer  or  director  of  Scripps-Howard  Radio,  Inc.,  who  would 
actively  participate  in  the  day-to-day  operations  of  its 
proposed  station  and  he  would  have  no  ownership  interest 
therein  whatsoever.  On  the  other  hand,  the  proposed  gen¬ 
eral  manager  of  Cleveland  Broadcasting  Incorporated, 
namely,  Fred  R.  Ripley,  executive  vice-president  and  direc¬ 
tor,  has  subscribed  to  200  shares  (or  10%)  of  the  cap- 
3221  ital  stock  of  this  applicant.  Moreover,  several  of  the 
officers,  directors  and  stockholders  of  this  applicant, 
including  Ray  T.  Miller,  president,  director  and  the  largest 
single  stockholder  would  be  available  to  render  assistance 
and  advice  in  the  operation  of  its  proposed  station  and 
would  be  prepared  to  devote  substantial  portions  of  their 
time  for  this  purpose.  While  Scripps-Howard  Radio,  Inc. 
plans  to  avail  itself  of  the  advice  and  assistance  of  the  edi¬ 
tor  and  members  of  the  staff  of  the  Cleveland  Press,  as  well 
as  of  a  panel  composed  of  a  group  of  local  citizens,  in  the 
preparation  and  presentation  of  its  proposed  public  service 
programs,  none  of  these  individuals  has  any  significant  own¬ 
ership  interest  in  this  applicant  or  authority  to  participate 
in  the  policies  and  management  governing  the  operation  of  its 
proposed  station.  By  contrast,  several  of  the  stockholders  of 
Cleveland  Broadcasting  Incorporated  who  have  had  special¬ 
ized  experience  in  such  fields  as  labor,  management,  religion, 
sports  and  civic  and  other  public  welfare  activities,  are  pre- 
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pared  to  actively  assist  and  advise  the  management  of  its 
proposed  station  in  the  preparation  of  programs  dealing 
with  these  subjects. 

5.  While  there  are  now  located  in  Cleveland  five  AM 
broadcast  stations,  as  well  as  two  daily  newspapers  and  a 
large  number  of  other  publications  with  which  Scripps- 
Howard  Radio,  Inc.  has  no  connections  whatsoever,  never¬ 
theless  this  applicant  is  owned  and  controlled  by  the  same 
interests  which  control  a  third  newspaper,  namely,  the 
Cleveland  Press,  the  second  largest  daily  in  that  city.  On 
the  other  hand,  Cleveland  Broadcasting  Incorporated  has  no 
newspaper  interests  whatsoever  and  being  under  completely 
different  ownership  from  the  Cleveland  Press,  it  would 
necessarily  compete  with  this  publication  in  the  collection 
of  news.  For  these  reasons  a  grant  of  the  application  of 
Cleveland  Broadcasting  Incorporated  would  undoubtedly 
be  conducive  to  a  greater  diversification  of  the  media  of 
mass  communications  in  the  Cleveland  area  than  would  a 
grant  of  the  application  of  Scripps-Howard  Radio,  Inc. 

6.  Each  of  the  applicants  herein  proposes  to  render  a 
meritorious  program  service  and  each  has  prepared  a  pro¬ 
gram  schedule  which  includes  a  wide  variety  of  public  service 
features  designed  to  fulfill  the  needs  of  the  educational, 
religious  and  civic  organizations  and  institutions  of  the 
Cleveland  area.  The  program  plans  and  proposals  of 
Scripps-Howard  Radio,  Inc.,  were,  to  some  extent,  further 
advanced  and  better  prepared  than  those  of  Cleveland 
Broadcasting  Incorporated  at  the  time  of  the  hearing,  and 
the  Scripps-Howard  program  schedule  indicated  that  larger 
periods  of  time  had  been  allocated  to  certain  types  of  public 
service  programs  than  did  the  program  exhibit  presented 
in  behalf  of  Cleveland  Broadcasting  Incorporated.  How¬ 
ever,  we  do  not  believe  that,  on  the  basis  of  the  record  made 
at  the  hearing,  either  applicant  has  demonstrated  that  its 
overall  program  service,  as  outlined  in  its  program  sched¬ 
ules,  would  better  serve  the  public  interest  than  the  oppos¬ 
ing  applicant.  Nor  do  we  believe  that  Scripps-Howard ’s 
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better  preparation  of  its  program  exhibits  and  testimony  at 
the  hearing  is  of  sufficient  importance  in  estimating  the  rela¬ 
tive  qualifications  of  the  two  applicants  to  outweigh  the 
factors  outlined  above,  which  we  consider  indicate  that  the 
application  of  Cleveland  Broadcasting  Incorporated,  should 
be  preferred.  Moreover,  the  fact  that  the  proposed  pro¬ 
gram  director  who  primarily  prepared  and  presented  the 
program  plans  of  Cleveland  Broadcasting  at  the  hearing 
subsequently  was  replaced  by  another  individual,  has  no 
bearing  upon  the  applicant’s  commitments  to  carry  forth 
its  program  proposals  as  set  forth  in  the  testimony 
3222  of  record. 

7.  While  it  is  true  that  most  of  the  officers  and  all 
of  the  members  of  the  Board  of  Directors  of  Scripps-How- 
ard  Radio,  Inc.  have  had  extensive  experience  in  the  field 
of  radiobroadcasting,  whereas,  with  one  exception,  none  of 
the  officials  of  Cleveland  Broadcasting  Incorporated  has 
had  any  such  experience,  in  our  opinion  this  consideration 
is  outweighed  by  other  factors  discussed  herein.  Although 
James  C.  Hanrahan,  the  proposed  general  manager  of 
Scripps-Howard  Radio,  Inc.  has  been  engaged  in  the  broad¬ 
casting  business  since  1931,  most  of  his  experience  in  this 
field  has  been  in  communities  other  than  Cleveland  and,  in 
fact,  he  did  not  take  up  his  residence  in  that  city  until  1946. 
On  the  other  hand,  Fred  R.  Ripley,  the  proposed  general 
manager  of  Cleveland  Broadcasting  Incorporated,  was  born 
in  Cleveland,  spent  the  first  forty  years  of  his  life  therein, 
during  which  he  was  employed  in  different  reportorial  and 
editorial  capacities  with  various  Cleveland  newspapers  for 
six  years ;  and,  for  seven  years  following,  beginning  in  1926, 
he  served,  successively,  in  important  posts  in  three  Cleve¬ 
land  broadcast  stations.  He  has  been  actively  engaged  in 
the  broadcasting  business  since  that  time.  Moreover,  it  is 
our  view  that  the  mere  advantage  of  previous  broadcast 
experience  claimed  by  one  or  two  competing  applicants 
for  new  broadcast  facilities  should  not,  in  and  of  itself,  be 
the  determining  factor  in  favor  of  such  applicant  as  against 
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another  highly  qualified  applicant  which  cannot  show  such 
experience,  but  which  offers  a  meritorious  program  pro¬ 
posal  and  which  reveals  a  much  wider  familiarity  with  local 
conditions  and  far  greater  activity  on  behalf  of  its  members 
in  virtually  all  phases  of  the  life  of  the  community  to  be 
served.  Were  we  to  regard  such  narrow  considerations  as 
controlling  in  the  selection  of  competing  applicants  for 
broadcast  facilities,  the  effect  of  such  policy  might  well  be, 
in  many  situations,  to  shut  out  numerous  qualified  newcom¬ 
ers  from  the  field  of  broadcasting  and  thus  to  deprive  that 
art  in  certain  areas  of  the  life-blood  of  competition  which 
is  necessary  to  its  health  and  improvement. 

8.  As  above  shown,  the  operation  of  the  station  proposed 
by  Scripps-Howard  Radio,  Inc.  would  constitute  a  some¬ 
what  more  efficient  use  of  the  frequency  1300  kilocycles  dur¬ 
ing  daytime  hours,  than  would  the  operation  of  the  pro¬ 
posal  of  Cleveland  Broadcasting  Incorporated,  as  the  for¬ 
mer  would  serve  a  larger  population  than  the  latter.  How¬ 
ever,  all  of  this  additional  population,  as  above  indicated, 
would  lie  outside  of  the  Cleveland  metropolitan  area  and 
a  substantial  portion  thereof  now  receives  primary  broad¬ 
cast  service  from  three  Cleveland  stations  and  will  receive 
additional  primary  service  from  a  station  recently  author¬ 
ized  for  the  city  of  Elyria.  This  additional  daytime  popula¬ 
tion  would  represent  only  about  8%  more  persons  than 
would  be  served  by  Cleveland  Broadcasting.  It  is  our  view 
that  this  advantage  of  additional  coverage  is  outweighed 
by  other  considerations,  discussed  herein,  favoring  a  grant 
of  the  application  of  Cleveland  Broadcasting  Incorporated. 

9.  After  a  careful  review  of  the  entire  record  and  par¬ 
ticularly  in  view  of  the  foregoing  considerations,  we  con¬ 
clude  that  a  grant  of  the  application  of  Cleveland  Broad¬ 
casting  Incorporated  would  better  serve  the  public  inter¬ 
est  than  would  a  grant  to  Scripps-Howard  Radio,  Inc.  Each 

1  applicant  is  legally,  technically,  financially,  and  other- 
3223  wise  qualified  to  construct  and  operate  the  station  it 
proposes.  It  is,  therefore,  Ordered,  this  27th  day, 
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of  January,  1949,  that  the  application  of  Cleveland  Broad¬ 
casting  Incorporated  is  Granted  13,  and  that  the  application 
of  Scripps-Howard  Radio,  Inc.  is  Denied. 

FEDERAL  COMMUNICATIONS  COMMISSION 

T.  J.  Slowie 

Secretary 

Released :  January  28, 1949 

•  ••••••••• 


13  At  the  oral  argument  of  this  proceeding  on  November  26, 1948,  counsel 
for  Scripps-Howard  directed  the  Commission’s  attention  to  a  letter 
dated  July  23,  1948,  from  the  Commission  to  Cleveland  Broadcasting, 
which  refers  to  the  amendment  of  the  applicant’s  construction  permit 
for  an  FM  station  to  provide  a  maximum  antenna  height  of  1550  feet 
above  mean  sea  level  (410  feet  above  insulators)  instead  of  1565  feet 
above  mean  sea  level  (425  feet  above  insulators).  The  letter  further 
indicates  that  in  the  event  the  Commission’s  proposed  decision  proposing 
to  grant  the  instant  standard  broadcast  application  of  Cleveland  Broad¬ 
casting  should  become  final,  an  application  for  modification  of  construc¬ 
tion  permit  would  be  required  to  be  filed  to  specify  a  reduction  of  height 
of  the  antenna  tower  to  1550  feet  above  mean  sea  level.  By  the  instant 
standard  broadcast  application,  Cleveland  Broadcasting  proposes  the 
erection  of  a  tower  of  425  feet  above  insulators.  By  its  letter  of  January 
29,  1948,  addressed  to  the  Commission,  CAA  approved  an  antenna 
height  of  1565  feet  above  mean  sea  level  (or  425  feet  above  insulators) 
for  the  construction  of  Cleveland  Broadcasting’s  combined  AM  and 
FM  antenna.  However,  by  its  letter  of  March  3,  1948  addressed  to  the 
Commission,  CAA  indicated  that  it  would  be  desirable  for  the  antenna 
height  to  be  limited  to  1550  feet  above  mean  sea  level  (or  410  feet 
above  insulators)  so  as  to  conform  to  the  maximum  antenna  height 
of  other  stations  in  the  vicinity.  By  this  letter,  however,  CAA  further 
indicated  that  the  proposed  antenna  height  of  1565  feet  above  mean  sea 
level  (or  425  feet  above  insulators)  of  the  Cleveland  Broadcasting 
station  would  not  be  considered  objectionable  from  an  aeronautical  view¬ 
point,  and  did  not  withdraw  its  previous  approval.  Thus,  the  only 
proposal  before  the  Commission  which  has  been  approved  by  CAA  is 
one  providing  for  an  antenna  height  of  1565  feet  above  mean  sea  level 
(or  425  feet  above  insulators).  The  Commission’s  letter  of  July  23, 
1948  to  Cleveland  Broadcasting,  indicating  that  the  applicant  would  be 
required  to  lower  its  antenna  height  was,  therefore,  unnecessary,  and 
not  called  for  by  the  record.  On  the  basis  of  the  record,  we  conclude 
that  CAA  has  approved  the  transmitter  site  and  antenna  system  pro¬ 
posed  by  Cleveland  Broadcasting  Incorporated. 
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3256  (Extract  from  appellant’s  Petition  for  Rehearing.) 

December  31, 1948 

In  reply  refer  to  6031 

Civil  Aeronautics  Administration 
Department  of  Commerce 
Washington  25,  D.  C. 

Attention :  Chief,  Aids  and  Hazards  A-59 
Subject :  Cleveland  Broadcasting  Company 
Standard  Broadcast  Station  WERE 
File  No.  B2-4058 
Cleveland,  Ohio 

Gentlemen : 

Reference  is  made  to  your  letter  of  June  19,  1948,  re¬ 
garding  the  combined  construction  of  a  standard  broadcast 
and  FM  antenna  system  and  to  your  letter  of  March,  1948, 
in  which  you  request  the  Commission  to  influence  the  appli¬ 
cant  to  reduce  the  height  of  the  radiators  by  15  feet  so  that 
a  height  of  1550  feet  above  mean  sea  level  will  not  be  ex¬ 
ceeded. 

It  has  been  informally  brought  to  the  Commission’s  at¬ 
tention  that  the  slope  of  the  site  is  such  that  the  overall 
height  of  the  remaining  towers  to  be  constructed  will  be 
somewhat  less  than  1565  feet  above  mean  sea  level.  Your 
attention  is  also  respectfully  invited  to  the  fact  that  there 
is  a  matter  of  only  15  feet  involved  which  is  normally  con¬ 
sidered  so  inconsequential  as  not  to  require  referral  to  your 
agency. 

It  is  respectfully  submitted  that  in  the  case  at  hand  the 
applicants  have  been  through  several  years  of  hearings 
and  recently  the  Commission  adopted  a  proposed  decision 
to  grant  the  application  of  Cleveland  Broadcasting  Com¬ 
pany.  If  a  reduction  in  height  of  antenna  towers  were  to 
be  required,  the  Commission  might  be  forced  to  rescind  its 
action  and  hold  another  hearing.  It  could  well  be  that 
such  a  course  would  cause  another  year’s  delay  in  the  mat¬ 
ter.  It  would  appear  then  in  consideration  of  the  tenor  of 
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your  letter  of  March,  1948,  that  proper  procedure  here 
would  be  to  render  consistency  as  secondary  to  reaching  a 
fair  and  timely  conclusion  of  the  hearing. 

In  view  of  the  above  your  statements  in  the  matter  the 
Commission  will  authorize  the  erection  of  towers  of  heights 
specified  in  the  application. 

It  is  noted  that  your  recommendation  was  to  make  the 
FM  supporting  structure  in  accordance  with  Specification 
“A-4-a.”  A  construction  permit  was  issued  with  such  a 
specification.  In  your  letter  of  June  19,  1947,  your  recom¬ 
mendation  was  to  make  the  combined  construction  in  ac¬ 
cordance  with  Specification  “A-3-a”. 

3257  It  is  not  known  whether  there  is  a  reason  for  the  dis¬ 
crepancy  of  if  one  of  the  recommendations  is  to  be 
changed.  It  is  understood  that  FM  construction  is  com¬ 
pleted  and  the  tower  is  marked  in  accordance  with  Specifica¬ 
tion  “A-4-a”. 

The  Commission  would  appreciate  receiving  your  advice 
on  this  point. 

Yours  very  truly, 

T.  J.  Slowie 
Secretary 

•  ••••••••• 
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BEFOBE  THE 

Federal  Communications  Commission 
WASHINGTON  25,  D.  C. 

In  re  Application  of 
Docket  No.  6916 

File  No.  BP-4118 

Scripps-Howard  Radio,  Inc. 

Cleveland,  Ohio 

Cleveland  Broadcasting  Incorporated 
Cleveland,  Ohio 

Docket  No.  6917 

File  No.  BP-4058 

Erratum  Sheet 

The  Memorandum  Opinion  and  Order,  released  Febru¬ 
ary  27, 1950,  is  hereby  corrected  so  as  to  substitute  “Cleve¬ 
land  Broadcasting  Incorporated’ ’  for  “Scripps-Howard 
Radio,  Inc.”  in  Paragraph  2,  at  the  beginning  of  line  5 
therein. 

I  FEDERAL  COMMUNICATIONS  COMMISSION 

T.  J.  Slowie 
Secretary 

Released :  March  7, 1950 


391 


3272 


‘  !  File  No.  BP-4118 

i  Scripps-Howard  Radio,  Inc. 

i  Cleveland,  Ohio 

i  Docket  No.  6917 

'  !  File  No.  BP-4058 

i  Cleveland  Broadcasting  Incorporated 

Cleveland,  Ohio 

I  For  Construction  Permits 

►  Memorandum  Opinion  and  Order 

j  By  The  Commission  :  Commissioner  Hyde  not  participating. 

1.  The  Commission  has  before  it  a  petition  for  rehearing 
filed  February  17,  1949  by  Scripps-Howard  Radio,  Inc. 
directed  against  the  action  of  the  Commission  adopted 

i  January  27,  1949  and  issued  January  28,  1949  granting  the 

*  ,  application  of  Cleveland  Broadcasting  Incorporated,  for 

i  a  construction  permit  for  a  new  standard  broadcast  station 

at  Cleveland,  Ohio,  to  be  operated  on  the  frequency  1300 
kc,  with  power  of  5  kw,  unlimited  time,  employing  a  direc- 
i  tional  antenna  during  both  daytime  and  nighttime  hours, 
and  denying  the  petitioner’s  mutually  exclusive  applica- 

*  tion  for  the  use  of  the  identical  facilities  at  Cleveland,  Ohio. 
On  March  1,  1949,  Cleveland  Broadcasting  Incorporated 
filed  its  opposition  to  the  petition. 

2.  The  above-described  conflicting  applications,  request¬ 
ing  the  use  of  the  1300  kc  frequency,  were  heard  in  a  consoli- 

i  dated  proceeding  on  January  14-16,  1946.  A  proposed  de- 
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Federal  Communications  Commission  45827 
WASHINGTON  25,  D.  C. 

In  re  Application  of 
Docket  No.  6916 
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cision  was  adopted  by  the  Commission  on  September  4, 
1946  and  released  on  September  9,  1946,  looking  to  a  grant 
of  the  application  of  Cleveland  Broadcasting  Incorporated. 
Exceptions  thereto  were  filed  by  Scripps-Howards  Radio, 
Inc.,  on  September  30,  1946.  Oral  argument  was  held  on 
these  exceptions  on  November  27,  1946.  A  final  decision 
was  adopted  by  the  Commission  on  February  5,  1947  and 
released  on  March  7,  1947,  granting  the  application  of 
Cleveland  Broadcasting  Incorporated  and  denying  the  ap¬ 
plication  of  Scripps-Howard  Radio,  Inc.  On  March  26, 
1947,  Scripps-Howard,  Inc.  filed  a  petition  for  rehearing  and 
on  September  5,  1947,  the  Commission  issued  an  Order 
granting  this  petition,  setting  aside  its  decision  of  Feb¬ 
ruary  5,  1947,  and  designating  both  applications  for  a  fur¬ 
ther  consolidated  hearing  upon  issues  specified  in  the  said 
Order.  Thereafter,  a  further  hearing  was  held  on  October 
22-24,  and  27-29, 1947.  Subsequent  to  the  close  of  the  hear¬ 
ing,  both  parties  filed  Proposed  Findings  and  Conclusions. 
On  July  14, 1948,  the  Commission  adopted  a  proposed  deci¬ 
sion  looking  to  a  grant  of  the  application  of  Cleveland 
Broadcasting  Incorporated  and  to  a  denial  of  the  applica¬ 
tion  of  Scripps-Howard  Radio,  Inc.  Scripps-Howard  Radio, 
Inc.j  filed  exceptions  to  the  proposed  decision. 

3.  On  November  26,  1948,  oral  argument  was  held  before 
the  Commission  on  the  exceptions  of  Scripps-Howard  Radio, 
Inc.,  to  the  proposed  decision.  In  the  oral  argument,  Scripps- 
Howard,  among  other  points  of  argument,  brought  to  the 
attention  of  the  Commission  certain  facts  which  had 
3273  occurred  since  the  closing  of  the  record  of  this  pro- 
1  ceeding  relating  to  changes  in  the  minority  stock 
ownership  of  the  Cleveland  Broadcasting  Incorporated  and 
to  subsequent  correspondence  by  the  Commission  with  the 
Civil  Aeronautics  Administration  and  Cleveland  Broad¬ 
casting  Incorporated,  relating  to  the  antenna  height  of  the 
station  proposed  by  Cleveland  Broadcasting.  All  such  facts 
were  set  forth  in  the  Commission’s  official  files.  At  the  oral 
argument,  counsel  for  the  petitioner  expressed  his  posi- 
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tion  that  since  this  correspondence  was  in  the  Commis¬ 
sion’s  official  files,  although  not  a  part  of  the  record  in  this 
proceeding,  the  Commission  should  take  the  subsequent 
facts  into  consideration  in  arriving  at  its  determination  in 
this  proceeding.  Counsel,  however,  further  indicated  that 
in  the  event  the  Commission  found  that  the  antenna  of 
Cleveland  Broadcasting  Incorporated  would  have  to  be  low¬ 
ered  in  accordance  with  the  alleged  recommendation  of  the 
Civil  Aeronautics  Administration  that  the  overall  height 
not  exceed  1,550  feet  above  mean  sea  level,  the  Commission 
should  then  require  testimony  to  be  presented  in  order  to 
determine  the  effect  of  such  reduction  upon  the  proposed 
coverage  of  Cleveland  Broadcasting  Incorporated. 

4.  On  January  28, 1949,  the  Commission  by  its  final  deci¬ 
sion  granted  the  application  of  Cleveland  Broadcasting  In¬ 
corporated  and  denied  that  of  Scripps-Howard. 

5.  By  its  petition  for  rehearing,  the  petitioner  requests 
that  (1)  the  decision  be  set  aside  and  that  the  findings  of 
fact  and  conclusions  in  the  Commission’s  decision  be  re¬ 
viewed  and  corrected  to  conform  to  the  evidence  of  record 
and  that  petitioner’s  application  be  granted,  or  (2)  in  the 
alternative,  that  the  Commission  hold  oral  argument  upon 
the  petition  for  rehearing,  or  (3)  in  the  alternative,  that 
the  decision  be  set  aside  and  a  further  hearing  held  in 
order  to  give  the  petitioner  an  opportunity  to  present  testi¬ 
mony  and  cross-examine  the  witnesses  with  respect  to  sev¬ 
eral  of  its  assignments  of  error,  as  more  specifically  indi¬ 
cated  by  its  petition,  which  relate  to  matters  which  have 
occurred  since  the  closing  of  the  record  in  this  proceeding. 

6.  In  support  of  its  petition  for  rehearing,  Scripps- 
Howard  Radio,  Inc.,  makes  58  assignments  of  error  which 
are  incorporated  within  14  sections  of  its  petition,  and  which 
are  based  on  three  separate  arguments,  as  follows:  (1) 
the  decision  is  based  on  a  misconception  of  the  facts  of 
record,  is  contrary  to  the  record,  and  is  arbitrary  and  capri¬ 
cious;  (2)  the  Commission’s  decision  is  contrary  to  law  and 
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the  statutory  standard  of  “public  convenience,  interest  or 
necessity”;  and  (3)  “the  action  of  the  Commission  in  fail¬ 
ing  to  hold  a  hearing  upon  (and  thereafter  to  determine 
properly)  or  to  give  petitioner  an  opportunity  to  be  heard 
upon  all  of  the  alleged  facts  coming  to  the  attention  of  the 
Commission  after  the  record  was  closed  but  nevertheless 
relied  upon  by  the  Commission  in  arriving  at  its  decision, 
which  facts  if  properly  presented  and  accurately  evaluated 
and  if  material  to  a  proper  disposition  of  the  issues  raised 
in  the  protection  of  the  public  interest  involved,  was  arbi¬ 
trary,  capricious,  and  a  denial  of  due  process.” 

7.  Petitioner’s  assignments  of  error  and  its  arguments 
have  already  received  extensive  consideration  in  the  course 
of  this  proceeding  and  for  the  reasons  stated  in  the  deci¬ 
sion  were  not  found  to  be  meritorious.  In  substance,  they 
were  previously  advanced  by  the  petitioner  in  its  “Proposed 
(Requested)  Findings  and  Conclusions”  filed  on  December 
23, 1947,  in  its  Exceptions  and  Memorandum  Brief  in  sup¬ 
port  of  its  Exceptions,  filed  August  5,  1948,  to  the 

3274  Commission’s  proposed  decision  or  at  the  oral  argu¬ 
ment  of  this  proceeding  which  was  held  before  the 
Commission  on  November  26, 1948.  A  few  points,  however, 
merit  extended  discussion. 

8.  The  petitioner  has  made  an  all-out  attack  upon  the  con¬ 
clusions  of  the  Commission’s  decision  which  are  based  upon 
matters  arising  since  the  closing  of  the  record  of  this  pro¬ 
ceeding  and  of  which  the  Commission  took  official  notice. 
As  previously  pointed  out,  all  of  the  facts  were  directed 
to  the  Commission’s  attention  at  the  oral  argument  of  this 
proceeding,  and  a  considerable  portion  of  petitioner’s  oral 
argument  was  devoted  to  their  significance  and  bearing  upon 
the  Commission’s  conclusions.  More  specifically,  petition¬ 
ers  arguments  are  directed  to  three  footnotes  (4,  8  and  13) 
of  the  Commission’s  decision,  and  the  Commission’s  con¬ 
clusions  thereon.  Footnote  4  relates  to  changes  in  minority 
stockholdings.  Footnote  8  relates  to  the  replacement  of 
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Charles  A.  Seltzer  as  program  director.  Footnote  13  re¬ 
lates  to  subsequent  correspondence  by  the  Commission  with 
the  Civil  Aeronautics  Administration  and  Cleveland  Broad¬ 
casting  Incorporated  with  respect  to  the  height  above  mean 
sea  level  of  the  antenna  system  of  the  proposed  station. 
Since  the  petitioner  admits,  in  substance,  that  its  arguments 
with  respect  to  the  facts  set  forth  in  these  footnotes  were 
presented  to  the  Commission  at  the  oral  argument  of  this 
proceeding  on  November  26, 1948,  no  useful  purposes  would 
be  served  in  granting  the  petitioner’s  request  that  the 
Commission  hold  oral  argument  on  its  petition  for  re¬ 
hearing  insofar  as  it  relates  to  these  matters. 

9.  We  have,  however,  reexamined  the  Commission’s  deci¬ 
sion  in  the  light  of  the  petitioner’s  request  that  the  decision 
be  set  aside  and  the  record  be  reopened  for  the  purpose  of 
affording  the  petitioner  an  opportunity  to  present  testi¬ 
mony  and  cross-examine  witnesses  regarding  the  facts  aris¬ 
ing  since  the  closing  of  the  record  of  this  proceeding.  In 
this  connection,  it  is  to  be  noted  that  petitioner,  now  does 
not  challenge  the  facts  as  set  forth  at  footnotes  4  and  8  of 
the  decision,  but  instead  relies  heavily  upon  (1)  the  con¬ 
clusions  of  the  proposed  decision  indicating  that  we  had 
given  some  weight  to  Mr.  Seltzer’s  “continuous  life-time 
residence  in  that  community  (Cleveland)  and  his  activities 
therein  in  the  fields  of  advertising  and  journalism”  and  to 
the  then  existing  fact  that  he  “would  be  generally  available 
for  advice  for  Mr.  Ripley  and  the  station  management;” 
(2)  the  deletion  of  these  considerations  from  the  Com¬ 
mission’s  decision;  and  (3)  the  conclusion  of  the  decision 
that  ‘  ‘  the  fact  that  the  proposed  program  director  who  pri¬ 
marily  prepared  and  presented  the  program  plans  of  Cleve¬ 
land  Broadcasting  at  the  hearing  subsequently  was  replaced 
by  another  individual,  has  no  bearing  upon  the  commitments 
to  carry  forth  its  program  proposals  as  set  forth  in  the 
testimony  of  record.”  Thus,  the  petitioner  argues  that  the 
conclusions  of  the  Commission’s  proposed  decision  to  prefer 
the  application  of  Cleveland  Broadcasting  Incorporated 
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upon  the  grounds,  among  others,  of  local  residence  and  inte¬ 
gration  of  ownership  and  operation,  were  rested  largely 
upon  the  alleged  advantages  which  were  assured  to  flow 
from  the  position  of  Mr.  Seltzer  as  stockholder,  director  and 
program  director,  whereas  the  decision  holds  his  resig¬ 
nation  and  resulting  non-participation  to  be  immaterial. 

10.  While  the  Commission  in  the  conclusions  of  its  pro¬ 
posed  decision  did  give  some  weight  to  Mr.  Seltzer’s  resi¬ 
dence  and  participation  in  the  proposed  station,  it  is  evi¬ 
dent  that  the  weight  we  attached  to  a  stockholder,  owning 
2.2%  of  the  stock  of  the  company,  was  not  a  decisive  factor 
of  our  conclusions  to  prefer  the  application  of  Cleveland 
Broadcasting,  among  other  reasons,  upon  the  grounds  of 
local  residence  and  integration  of  ownership  and  opera¬ 
tion.  As  more  specifically  indicated  by  the  findings  and  con¬ 
clusions  of  the  proposed  decision  and  of  the  decision, 

3275  at  the  time  of  this  proceeding  Mr.  Seltzer  was  one  of 
!  twenty-five  stockholders  of  the  applicant  company,  all 
of  whom  with  the  exception  of  two,  were  residents  of  Cleve¬ 
land  and,  in  addition  to  Mr.  Seltzer,  several  other  stock¬ 
holders,  directors  and  officers  proposed  to  participate  in  the 
station’s  operations.  Moreover,  although  the  Commission 
in  arriving  at  its  decision  modified  the  conclusions  of  the 
proposed  decision  which  referred  to  Mr.  Seltzer’s  partici¬ 
pation  in  the  operation  of  the  proposed  station,  neverthe¬ 
less  the  findings  and  the  crux  of  the  conclusions  of  the 
Commission’s  decision  preferring  the  application  of  Cleve¬ 
land  Broadcasting  Incorporated  are  identical  with  those 
of  the  proposed  decision  and  are  fully  justified  by  the  record. 

11.  The  petitioner  challenges  the  Commission’s  conclu¬ 
sions  as  set  forth  at  footnote  13  of  page  31  of  the  Decision 
concerning  the  Civil  Aeronautics  Administration  approval 
of  the  height  of  the  towers  and  antenna  system  of  Cleve- 
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land  Broadcasting  Incorporation,1  and  contends  that  their 
effect  upon  the  issues  in  this  proceeding  is  arbitrary,  capri¬ 
cious,  and  is  a  denial  of  due  process  of  law.  Here,  the  peti¬ 
tioner  contends  based  upon  its  interpretation  of  the  facts, 
that  the  Commission’s  conclusions  are  predicated  upon  an 
erroneous  and  inaccurate  recital  of  alleged  facts.  More  spe¬ 
cifically,  three  separate  arguments  are  advanced  by  the  peti¬ 
tioner.  First,  the  petitioner  objects  to  facts  officially  no¬ 
ticed  by  the  Commission  relating  to  the  above  mean  sea 
level  antenna  height  of  the  towers  of  the  station  proposed 
by  Cleveland  Broadcasting  which  occurred  subsequent  to 
the  closing  of  the  record  of  this  proceeding.  Second,  the 
petitioner,  in  effect,  contends  that  the  Commission  should 
establish  a  rigid  exclusionary  rule  whereby  a  preference  of 
the  Civil  Aeronautics  Administration  is  given  the  same 
conclusive  weight  as  a  statement  by  that  agency  indicating 
that  a  proposed  radio  structure  would  be  hazardous  to  air 
navigation.  Third,  the  petitioner  argues  that  in  comparing 
the  relative  efficiencies  with  which  petitioner  and  Cleveland 
Broadcasting  would  use  the  frequency  of  1300  kc,  the  Com¬ 
mission  failed  to  give  any  consideration  to  the  uncontra¬ 
dicted  testimony  that  a  reduction  in  the  above  mean  sea 
level  height  of  the  antenna  system  proposed  by  Cleveland 
Broadcasting  to  conform  to  the  preference  of  the  Civil  Aero¬ 
nautics  Administration  would  reduce  the  areas  and  popu¬ 
lations  which  could  be  served  by  the  proposed  station  of 
Cleveland  Broadcasting,  and  would  thus  further  increase  the 
extent  to  which  the  petitioner’s  proposal  would  make  a  more 
efficient  use  of  the  frequency. 

12.  The  question  here  raised  by  the  petitioner  is  primarily 
concerned  with  the  Commission’s  recognition  of  facts  re- 

1  It  is  to  be  noted  that  at  Footnote  13  of  the  Commission’s  Decision  that 
the  height  of  the  towers  of  the  antenna  system  of  Cleveland  Broadcast¬ 
ing  Incorporated  is  described  in  terms  of  ‘‘above  mean  sea  level”  and 
“above  insulators”.  The  latter  descriptive  term  is  an  error  in  termi¬ 
nology,  the  correct  term  being  “above  the  ground.”  No  exceptions  con¬ 
cerning  this  error  in  terminology  were  made  by  Scripps-Howard  in  its 
petition  for  rehearing.  By  this  Memorandum  Opinion,  however,  Foot¬ 
note  13  is  corrected;  where  the  term  “above  insulators”  appears  in 
Footnote  13,  it  is  corrected  to  read  “above  the  ground.” 
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lating  to  a  twenty  foot  change  in  the  above  mean  sea  level 
height  of  the  antenna  system  proposed  by  Cleveland 
3276  Broadcasting  Incorporated  which  occurred  subse¬ 
quent  to  the  closing  of  the  record  of  this  proceeding. 
For  the  reasons  set  forth  below,  we  believe  that  recognition 
of  this  fact  constitutes  an  administrative  detail  of  Cleve¬ 
land  Broadcasting’s  showing  of  record,  and  that  since  it 
has  no  materiality  upon  the  Commission’s  Decision,  there 
is  no  merit  to  the  petitioner’s  arguments.  However,  in  view 
of  petitioner’s  contention  that  there  has  been  a  deprivation 
of  due  process,  it  is  necessary  to  set  forth  in  considerable 
detail  the  evidence  of  record  upon  which  we  reached  our  con¬ 
clusion  that  the  “only  proposal  [of  Cleveland  Broadcasting 
Incorporated]  which  has  been  approved  by  the  Civil  Aero¬ 
nautics  Administration  is  one  providing  for  an  antenna 
height  of  1565  feet  above  mean  sea  level  (or  425  feet  above 
ground).” 

13.  during  the  original  hearing  in  January,  1946,  of  this 
proceeding,  Cleveland  Broadcasting  Incorporated  proposed 
the  use  of  separate  sites  and  separate  antenna  systems  for 
its  respective  AM  and  FM  operations.  At  the  time  of  the 
further  hearing  in  October  1947,  an  amendment  had  been 
filed  to  its  application  specifying  a  new  site  which  contem¬ 
plated  the  establishment  of  a  four  tower  AM  and  FM  an¬ 
tenna  system  with  a  height  of  425  feet  above  the  ground 
and  1585  feet  above  mean  sea  level.  In  the  record  of  the 
proceeding,  there  is  a  letter  dated  June  17,  1947,  from  the 
Civil  Aeronautics  Administration  indicating,  on  the  one 
hand,  that  it  had  no  objections  to  the  construction  of  the  an¬ 
tenna  providing  it  did  not  exceed  1600  feet  above  mean  sea 
level  and,  on  the  other  hand,  that  it  preferred  the  establish¬ 
ment  of  an  antenna  of  1,550  feet  above  mean  sea  level.  The 
uncontradicted  testimony  which  follows  in  the  transcript 
of  record  indicates  that  the  letter  was  intended  to  apply 
to  the  Cleveland  AM  and  FM  antenna  systems. 

14.  Subsequently,  and  after  the  record  of  this  proceeding 
was  closed,  Cleveland  Broadcasting  Incorporated  filed  an 
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application  for  modification  of  its  FM  construction  permit 
to  change  its  antenna  system  to  provide  for  a  four  tower 
arrangement  of  a  combined  AM  and  FM  structure  425  feet 
above  the  ground  and  1565  feet  above  mean  sea  level.  There¬ 
after,  an  exchange  of  correspondence  took  place  between 
the  Commission  and  the  Civil  Aeronautics  Administration 
based  upon  a  combined  antenna  structure  of  425  feet  above 
the  ground  and  1565  feet  above  mean  sea  level.  As  shown 
by  the  copies  of  correspondence  between  this  Commission 
and  the  Civil  Aeronautics  Administration  which  are  at¬ 
tached  to  the  subject  petition,  the  Civil  Aeronautics  Ad¬ 
ministration  continued  to  express  its  preference  that  the 
antenna  height  of  the  proposed  station  above  mean  sea 
level  be  limited  to  1550  feet;  however,  at  no  time  did  the 
Civil  Aeronautics  Administration  interpose  its  disapproval 
of  an  antenna  structure  of  1565  feet  above  mean  sea  level. 
In  reaching  its  Decision,  the  Commission  took  official  no¬ 
tice  of  the  facts  as  set  forth  above,  particularly,  with  re¬ 
spect  to  the  applicant’s  change  of  the  above  mean  sea  level 
height  from  1585  feet  to  1565  feet,  and  to  reaffirmation  of 
the  approval  of  the  Civil  Aeronautics  Administration. 

15.  In  the  light  of  the  foregoing  abstracts  of  evidence, 
we  turn  to  consideration  of  petitioner’s  arguments.  For 
analytical  convenience,  the  points  raised  by  the  petitioner 
must  be  approached  in  terms  of  several  questions.  First, 
what  is  the  significance  of  mean  sea  level  height  as  con¬ 
trasted  with  overall  height  above  the  ground  of  an  antenna 
system.  Second,  what  is  the  relevancy  of  such  heights  upon 
the  electrical  performance  of  a  proposed  station  in  terms 
of  the  areas  and  populations  to  be  served  by  the 
3277  applicant. 

16.  A  crucial  factor  which  has  been  ignored  by  the 
petitioner  is  the  fact  that  height  above  mean  sea  level  of 
itself  has  no  effect  upon  the  electrical  performance  of  an 
antenna  system ;  its  estimation  is  required  by  this  Commis¬ 
sion  solely  on  behalf  of  the  Civil  Aeronautics  Administra¬ 
tion  and  in  no  way  enters  into  the  theoretical  calculations  of 
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an  applicant  regarding  the  coverage  of  its  proposal.  In  con¬ 
trast,  as  provided  for  by  the  Commission’s  Standards  of 
Good  Engineering  Practice,  height  above  the  ground  of  an 
anteima  is  a  criterion  which  enters  into  the  theoretical  cal¬ 
culations  of  an  applicant’s  showing  with  respect  to  the  areas 
and  populations  to  be  served  by  its  proposed  station. 

17.  As  shown  above  at  paragraph  13  hereof  and  in  the 
findings  of  fact  of  the  Commission’s  Decision,  Cleveland 
Broadcasting  Incorporated  by  its  application  proposed  to 
establish  its  station  at  a  specified  site  with  towers  of  425 
feet  in  height  above  the  ground.  At  the  hearing  of  this 
proceeding,  the  estimation  of  the  areas  and  populations 
to  be  served  by  its  proposed  station  were  based  upon  such 
an  antenna  system  operating  from  the  site  specified,  and  the 
findings  of  fact  of  the  Commission’s  Decision  relating  to 
the  coverage  proposal  by  this  applicant  are  based  upon  this 
showing  of  record. 

18.  Under  these  circumstances,  we  believe  that  analysis 
of  the  above  stated  controlling  facts  makes  clear  that  we 
granted  Cleveland  Broadcasting  the  operation  requested  in 
its  application,  from  the  site  proposed  therein,  and  upon 
the  record  made  at  the  hearing  on  such  proposal.  We  further 
believe  that  it  is  clear  that  in  all  essential  respects,  Scripps- 
Howard  has  been  given  a  full  and  complete  hearing,  and 
thai  its  complaint  resolves  itself  into  a  demand  for  a  hear¬ 
ing  upon  a  technical  detail  relating  to  the  change  of  Cleve¬ 
land  Broadcasting’s  proposed  antenna  height  from  1585 
feet  to  1565  feet  above  mean  sea  level,  which  has  no  mate¬ 
riality  upon  that  applicant’s  coverage  proposal. 

19.  Petitioner  also  complains  of  our  acceptance  of  the 
maximum  rather  than  the  minimum  above  mean  sea  level 
height  specified  by  the  Civil  Aeronautics  Administration. 
As  previously  shown,  the  Civil  Aeronautics  Administration 
did  not  disapprove  the  proposed  antenna  structure  but,  in¬ 
stead,  expressed  a  preference  that  it  be  lowered  to  1550 
feet  above  mean  sea  level.  We,  of  course,  gave  weight  to  this 
preference  of  the  Civil  Aeronautics  Administration;  how- 
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ever,  this  is  only  one  factor,  among  others  in  comparative 
proceedings  such  as  this,  which  has  a  bearing  upon  the  pub¬ 
lic  interest. 

20.  As  also  previously  pointed  out,  the  petitioner  has  had 
full  opportunity  to  present  arguments  to  the  significance  of 
the  foregoing  facts  upon  the  conclusions  of  the  Commis¬ 
sion’s  Decision.  Hence,  in  readvancing  its  argument  that 
a  lowering  of  the  above  mean  sea  level  height  of  the  antenna 
will  also  effect  a  lowering  of  the  above  ground  level  height 
and  decrease  the  coverage  proposal  of  Cleveland  Broadcast¬ 
ing  Incorporated  as  made  upon  the  record  of  this  proceed¬ 
ing,  we  believe  that  petitioner  is  contending  that  it  is  impossi¬ 
ble  for  Cleveland  Broadcasting  Incorporated  to  comply  with 
the  terms  of  its  construction  permit.  In  this  connection,  and 
pursuant  to  Section  319  of  the  Communications  Act,  the 

Commission  did  issue  a  construction  permit  to  Cleve- 
3278  land  Broadcasting  Incorporated,  authorizing  con¬ 
struction  at  the  permittee’s  peril  pending  disposition 
of  the  instant  petition  and  any  appeal  which  may  be  taken  in 
this  proceeding.  This  construction  permit,  among  other  fac¬ 
tors,  specifies  that  the  antenna  structure  is  to  be  constructed 
at  425  feet  above  the  ground  in  accordance  with  the  appli¬ 
cant’s  showing  of  record. 

21.  No  showing  of  impossibility  of  compliance  with  this 
specific  provision  of  Cleveland  Broadcasting’s  construction 
permit  has  been  made  by  Scripps-Howard  other  than  a  refer¬ 
ence  to  the  testimony  of  record  of  Cleveland  Broadcasting’s 
engineer  which  is  based  upon  towers  of  1585  feet  above 
mean  sea  level  and  the  further  assumption  that  the  Com¬ 
mission  would  accept  the  minimum  of  1550  feet  rather  than 
the  maximum  of  1600  feet  above  mean  sea  level  as  specified 
by  the  Civil  Aeronautics  Administration.  Such  are  not  the 
facts  upon  which  we  granted  the  application  of  the  Cleve¬ 
land  Broadcasting  Incorporated.  Moreover,  if  Scripps- 
Howard  believes  that  such  argument  of  impossibility  of 
compliance  has  greater  validity  than  it  did  before,  upon 
an  appropriate  petition  by  Scripps-Howard  indicating  that 


402 


Cleveland  Broadcasting  Incorporated  has  not  complied  with 
the  “above  the  ground”  antenna  specification  of  its  con¬ 
struction  permit,  such  factor  would  be  relevant  to  a  pro¬ 
ceeding  with  respect  to  Cleveland  Broadcasting’s  applica¬ 
tion  for  a  station  license  in  accordance  with  Sections  309(a) 
and  319(b)  of  the  Communications  Act. 

22.  The  remaining  grounds  upon  which  petitioner  relies 
in  its  petition  for  rehearing  are  that  the  Commission  ignored 
the  weight  of  the  evidence  in  making  certain  findings  and 
conclusions,  and  failed  to  make  pertinent  comparative  find¬ 
ings  and  conclusions.  In  addition,  the  petitioner  contends 
that  the  facts  which  the  petitioner  brought  to  the  Com¬ 
missioner ’s  attention  at  the  oral  argument  of  this  proceed¬ 
ing  with  respect  to  Cleveland  Broadcasting  Incorporated, 
constitutes  a  concealment  of  material  facts  by  Cleveland 
Broadcasting  Incorporated  bearing  upon  a  proper  decision 
of  the  issues  in  this  proceeding  to  such  an  extent  as  to  dis¬ 
qualify  Cleveland  Broadcasting  as  an  applicant  for  radio 
facilities.  As  previously  pointed  out,  all  of  the  facts  brought 
to  the  Commission’s  attention  at  the  oral  argument  of  this 
proceeding  are  a  part  of  the  Commission’s  official  files  al¬ 
though  not  a  part  of  the  record  of  this  proceeding.  More¬ 
over,  it  is  admitted  by  Scripps-Howard  that  the  Commis¬ 
sion’s  official  files  were  its  source  of  information.  It  is  evi¬ 
dent,  therefore,  that  there  has  been  no  concealment  of  facts 
by  Cleveland  Broadcasting.  The  remaining  matters  are 
argumentative  in  nature  and  were  all  before  the  Commis¬ 
sion  in  petitioner’s  exceptions  and  at  the  oral  argument 
thereof,  and  upon  careful  review,  we  conclude  that  they 
are  without  merit. 

23.  It  Is  Therefore,  Ordered  This  23rd  day  of  Feb¬ 
ruary,  1950  that  the  petition  for  rehearing  of  Scripps- 
Howard  Radio,  Inc.  is  DENIED. 

1  Federal  Communications  Commission 

T.  J.  Slowie 
Secretary 


Released :  February  27, 1950 
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STATEMENT  OF  QUESTIONS  PRESENTED. 

The  principal  questions  presented  are: 

First :  Whether,  in  this  comparative  proceeding  upon 
applications  for  a  construction  permit,  in  which  the  Commis¬ 
sion ’s  findings  and  the  evidence  establish  that  Appellant 
(whose  controlling  stockholder  has  published  a  newspaper 
in  the  Cleveland  community  since  1878)  will  make  a  more 
efficient  use  of  the  frequency,  has  greatly  superior  broad¬ 
casting  experience,  has  ample  liquid  financial  resources  in 
comparison  with  Intervenor’s  unrealized,  uncertain  and 
doubtfully  adequate  financial  resources,  has  made  greatly 
superior  program  proposals  and  program  arrangements 
and  has  adopted  definite  operating  policies  upon  subjects 
vital  to  the  public  interest  with  respect  to  which  Intervenor 
has  adopted  no  policies,  the  Commission  exceeds  its  statu¬ 
tory  authority  or  acts  arbitrarily  and  capriciously  in  pre¬ 
ferring  Intervenor  upon  any  one  or  all  of  the  grounds  of 
(1)  a  greater  degree  of  local  residence  among  Intervenor’s 
officers,  directors  and  stockholders,  (2)  an  allegedly  greater 
extent  of  owner  management  and  (3)  an  alleged  promotion 
oi  diversification  of  ownership  of  the  media  of  mass  com¬ 
munications  in  the  Cleveland  community? 

Second:  Whether,  when  the  findings  and  evidence  es¬ 
tablish  either  (1)  that  Appellant  will  provide  a  much  better, 
more  comprehensive  and  more  assured  broadcasting  serv¬ 
ice  to  the  Cleveland  community,  or  ( 2)  that  no  locally  resi¬ 
dent  stockholder  and  only  a  non-resident  subscriber  for  8% 
of  Intervenor’s  authorized  stock  would  participate  in  the 
day-to-day  operation  of  the  station,  or  (3)  that  the  media  of 
mass  communications  in  the  Cleveland  area  are  very  numer¬ 
ous  and  their  ownership  highly  diverse,  or  (4)  that  Appel¬ 
lant  will  bring  to,  and  utilize  in,  the  operation  of  the  station 
a  very  much  greater  knowledge  of  local  conditions  and  in¬ 
terests  than  Intervenor  would  or  could  do,  the  Commission 
exceeds  its  statutory  authority  or  acts  arbitrarily  and  ca¬ 
priciously  in  considering,  or  giving  any  weight  to,  the 


factors  of  local  residence,  owner  management  and/or  diver¬ 
sity  of  ownership  of  the  media  of  mass  communications  ? 

Third :  Whether  the  Commission  did  not,  in  each  in¬ 
stance  exceed  its  statutory  authority  or  act  arbitrarily 
and  capriciously  (1)  in  refusing  or  failing  to  grant  or  deny 
each  of  Appellant’s  requested  basic  and  comparative  find¬ 
ings,  (2)  in  failing  to  make  any  comparative  findings  upon 
the  material  differences  between  Appellant  and  Intervenor 
and  (3)  in  failing  to  base  its  conclusions  upon  a  composite 
consideration  of  the  material  differences  between  Appellant 
and  Intervenor? 
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United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit. 

No.  10,574. 

SCRIPPS-HOWARD  RADIO,  INC., 
Appellant, 
v. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee, 

CLEVELAND  BROADCASTING  INCORPORATED, 

Intervenor. 


Appeal  From  Decision  of  Federal  Communications 

Commission. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  by  Scripps-Howard  Radio,  Inc. 
(hereinafter  called  Appellant)  under  Sections  402(b)(1) 
and  (2)  of  the  Communications  Act  of  1934,  as  amended 
(Act  of  June  19,  1934,  c.  652,  Sect.  402,  48  Stat.  1093, 
U.  S.  C.  Title  47,  Sect.  402),  and  under  Sections  10(a),  (b), 
(c)  of  the  Administrative  Procedure  Act  of  1946  (Act  of 
June  11,  1946,  c.  324,  Sect.  10,  60  Stat.  243,  U.  S.  C.  Title  5, 
Section  1009),  from  a  final  decision  and  order  of  the  Fed¬ 
eral  Communications  Commission  entered  January  27, 1949 
and  publicly  released  January  28,  1949,  granting  an  appli¬ 
cation  of  Cleveland  Broadcasting  Incorporated  (herein¬ 
after  called  Intervenor),  for  a  permit  to  construct  a  new 
standard  AM  broadcasting  station  at  Cleveland,  Ohio,  to  be 
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operated  unlimited  time  on  the  frequency  1300  kilocycles 
with  power  of  5  kilowatts,  and  denying  Appellant’s  com¬ 
peting  application  for  the  same  facilities.  (Joint  Appen¬ 
dix*  336,  387.)  A  petition  for  rehearing  was  filed  on 
February  17,  1949.  (App.  391.)  A  memorandum  opinion 
and  order  denying  Appellant’s  petition  for  rehearing  was 
entered  on  February  23,  1950  and  publicly  released  on 
February  27,  1950.  (App.  402.)  Notice  of  this  appeal  was 
duly  filed  March  18,  1950.  (App.  1.) 

'  STATEMENT  OF  THE  CASE. 

A.  THE  FIRST  PROCEEDINGS,  HEARING  AND  DECISION. 

This  proceeding  involves  mutually  exclusive  applica¬ 
tions  by  Appellant  and  Intervenor  for  a  permit  to  con¬ 
struct  a  new  standard  AM  broadcasting  station  at  Cleve¬ 
land,  Ohio,  to  be  operated  unlimited  time  with  power  of  5 
kilowatts  and  a  directional  antenna  on  the  frequency  1300 

kilocvcles. 

*  • 

Pursuant  to  notice  and  designation,  a  consolidated 
hearihg  upon  these  mutually  exclusive  applications  was  had 
before  an  Examiner  on  January  14-16,  1946:  (App.  336.) 
A  proposed  decision  which  looked  to  a  grant  of  Intervenor ’s 
application  and  a  denial  of  Appellant’s  application,  was 
entered  by  the  Commission  on  September  4,  1946  aild  re¬ 
leased  on  September  9,  1946.  (App.  336.)  Appellant  filed 
exceptions  thereto  on  September  30,  1946.  The  Commis¬ 
sion  heard  oral  argument  on  November  27,  1946.  On  March 
7,  1947,  the  Commission  released  its  final  decision  in  which 
it  granted  Intervenor ’s  application  and  denied  that  of  Ap¬ 
pellant.  (App.  336.) 

The  Commission  made  no  comparative  findings  but 
preferred  Intervenor  upon  the  ground  of  greater  degree 
of  local  residence  among  its  officers,  directors  and  stock- 


*  Since  the  only  appendix  on  this  appeal  is  the  joint  appendix, 
citations  to  the  appendix  are  subsequently  shown  as  “App . ” 
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holders.  No  reliance  was  placed  upon  the  relative  extent  of 
owner-management  or  Appellant’s  association  with  other 
local  media  of  mass  communications.  The  aforesaid  ground 
of  the  decision  had  not  been  included  in  the  issues  desig¬ 
nated  for  hearing  by  the  Commission.  (App.  24-6.) 


B.  THE  FURTHER  HEARING  AND  SECOND  DECISION. 

On  March  26,  1947,  Appellant  filed  a  petition  for  re¬ 
consideration  and  further  hearing.  An  order  granting 
Appellant’s  petition  for  further  hearing,  setting  aside  the 
decision  of  March  7, 1947  and  directing  further  hearing  not 
only  upon  the  issues  set  forth  in  the  prior  notice  but  also 
upon  the  extent  of  local  residence  of  applicants’  stock¬ 
holders,  integration  of  ownership  and  management  and 
applicants’  association  with  other  local  media  of  mass  com¬ 
munication,  was  entered  by  the  Commission  on  September 
5,  1947  and  released  on  September  10,  1947.  Pursuant  to 
notice  and  designation,  a  further  consolidated  hearing  upon 
the  mutually  exclusive  applications  of  Appellant  and  In- 
tervenor  -was  had  before  an  Examiner  on  October  22-24, 
27-29,  1947.  (App.  336.) 

1.  The  Material  Points  of  Difference  Between  the  Pro¬ 
posals  of  Appellant  and  Intervenor. 

Upon  the  further  hearing,  both  Appellant  and  Inter¬ 
venor  presented  substantially  new  cases  and  entirely  new 
program  proposals  and  operating  policies.  At  the  time  of 
the  first  hearing  Intervenor  corporation  had  five  directors 
and  eleven  stockholders  of  whom  two  ceased  to  be  stock¬ 
holders  and  one  a  director  prior  to  October,  1947.  On 
October  16,  1947  (five  days  prior  to  the  opening  of  the  fur¬ 
ther  hearing)  Intervenor  obtained  stock  subscriptions  from 
sixteen  additional  persons  and  enlarged  its  board  of  di¬ 
rectors.  Consequently,  sixteen  of  Intervenor ’s  twenty- 
five  stockholders  and  seven  of  its  eleven  directors  at  the 
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time  of  the  further  hearing  had  not  been  such  stockholders 
or  sudh  directors  at  the  time  of  the  first  hearing.  (App. 
216,  353.) 

The  material  points  of  difference  between  the  proposals 
of  Appellant  and  Intervenor  are: 

Point  ( 1 ) — Efficient  Use  of  Frequency.  Appellant  will 
provide  broadcasting  service  168  hours  a  week,  whereas 
Intervenor  will  provide  broadcasting  service  only  131  hours 
a  week.  (App.  343,  365.)  Appellant  will  provide  primary 
daytiihe  service  over  a  larger  area,  to  111,000  more  persons 
and  better  nighttime  service  in,  and  over  a  larger  portion 
of,  the  important  Cleveland  industrial  district  than  will 
Intervenor.  (App.  378-9.) 

Point  (2) — Broadcasting  Experience.  Appellant  has 
been  engaged  in  radio  broadcasting  for  over  twelve  years. 
All  of  its  directors  and  most  of  its  officers  have  had  very 
extensive  experience  in  the  field  of  radio  broadcasting. 
(App.  338-41,  385.)  None  of  the  officers,  directors  or  stock¬ 
holders  of  Intervenor  except  Fred  R.  Ripley  has  had  any 
experience  in  the  management  or  operation  of  a  broadcast 
station.  (App.  364.) 

Point  (3) — Financial  Ability.  Appellant  has  a  net 
worth  of  over  $1,820,000  of  which  over  $1*700,000  is  repre¬ 
sented  by  current  assets  consisting  principally  of  cash  and 
government  securities.  (App.  351.)  Appellant  had  there¬ 
tofore  spent  over  $227,000  in  the  construction  of  its  FM 
and  TV  facilities  in  Cleveland;  and  the  estimated  addi¬ 
tional  cost  for  its  AM  station  is  $126,500.  (App.  350-1.) 
Intervenor  estimates  the  cost  of  constructing  its  AM  sta¬ 
tion  hnd  of  completing  its  FM  station  at  over  $210,000  and 
its  weekly  cost  of  operation  at  $7,615.  (App.  219.)  In¬ 
tervenor ’s  estimated  costs  of  construction  and  operation 
underestimate  or  omit  various  items  of  cost.  (App.  137- 
40,  142.)  Intervenor  has  assets  in  hand  of  approximately 
$190,000  of  which  over  $24,000  consist  of  organization,  legal, 
engineering  and  other  development  expenses  incurred 
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prior  to  September  30,  1947  and  hence  not  available  to 
meet  the  foregoing  costs.  (App.  218-9,  364-5.) 

In  order  to  meet  Intervenor ’s  estimated  costs  of  con¬ 
structing  its  FM  station  and  proposed  AM  station  and  of 
operating  them  during  a  development  period,  Intervenor 
relies  in  part  upon  $30,900  of  unpaid  stock  subscriptions 
(App.  365)  and  a  letter  from  a  bank  (dated  October  21, 
1947  and  signed  by  Harry  E.  Small,  a  stockholder  and 
treasurer  of  Intervenor,  as  Executive  Vice-President  of 
the  bank)  agreeing  to  loan  Intervenor  “at  any  time  within 
six  months ”  *  *  *  “amounts  aggregating  not  more  than 
$200,000  for  periods  not  exceeding  in  any  instance  six 
months,  on  terms  and  conditions  as  to  interest  and  other¬ 
wise,  to  be  mutually  agreed  upon  between  us.”  (App.  108, 
353.) 

Point  (4) — Program  Proposals.  The  program  pro¬ 
posals  of  Appellant  are  greatly  superior  to,  and  will  much 
better  serve  the  public  interest  than,  those  of  Intervenor. 

(a)  Appellant’s  program  proposals  are  based  upon  a 
continuous  and  inclusive  study  of  the  radio  needs  of 
Greater  Cleveland  and  of  the  types  of  local  programs  and 
program  sources  available  and  suitable  to  meet  those  needs. 
This  study  was  made  by  highly  competent  and  experienced 
personnel  over  a  period  of  more  than  eighteen  months  and 
had  been  preceded  by  earlier  extensive  surveys.  James  C. 
Hanrahan,  a  vice  president  and  director  of  Appellant  with 
long  and  extensive  experience  in  the  broadcasting  field, 
has  been  general  manager  of  Appellant’s  Cleveland  TV  and 
FM  stations  (both  nearly  completed  at  the  time  of  the 
further  hearing)  since  his  discharge  from  the  Army  in  Feb¬ 
ruary  1946  and  will  be  the  general  manager  of  Appellant’s 
proposed  AM  station.  Ever  since  February  1946,  he  had 
devoted  his  time  to  this  study  and  had  also  instituted  a 
permanent  survey  which  was  continuing  and  will  continue. 
(App.  54-6,  341,  343,  344-5.) 
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Appellant  has  organized  a  panel  of  civic  leaders  to 
advise  in  the  selection  and  development  of  public  service 
programs  dealing  with  every  segment  of  community  in¬ 
terests  and  problems  and  has  arranged  with  two  civic  lead¬ 
ers,  'who  have  retired  from  business  and  devote  themselves 
to  civic,  cultural,  educational  and  charitable  activities,  to 
act  as  co-ordinators  of  public  service  programs  in  those 
fields.  (App.  56,  197,  344-5.)  The  controlling  stockholder 
of  Appellant  has  published  The  Cleveland  Press  in  Cleve¬ 
land  since  1878.  (App.  64.)  Appellant  has  also  arranged 
for  the  editor  and  the  large  group  of  experts  on  the  staff 
of  The  Cleveland  Press  (who  collectively  specialize  in  every 
significant  aspect  of  community  life)  continuously  to  assist 
in  planning,  preparing  and  arranging  programs  to  serve 
every  interest  of  the  local  community.  (App.  60,  74-6,  78-9, 
345.)  In  addition  to  the  programs  shown  on  its  formal 
program  schedule  (App.  345-9),  Appellant  has  made  defi¬ 
nite  arrangements  for  extensive  additional  local  programs 
and  program  sources  covering  such  fields  as  religion,  edu¬ 
cation,  public  controversy  and  sports.  (App.  59,  199-209.) 

Xo  comparable  studies  or  arrangements  have  been 
made  by  Intervenor.  (App.  365-9.)  The  proposed  general 
manager  of  Intervenor  and  its  only  stockholder  with  any 
broadcasting  experience,  Mr.  Fred  R.  Ripley,  testified  that 
he  had  made  no  personal  survey  or  contacts  with  local  or¬ 
ganizations  to  determine  the  program  needs  of  the  Cleve¬ 
land  area.  (App.  143-144,  364.) 

(b)  Programs  devoted  to  agriculture,  education,  “na¬ 
tionality”  or  “cosmopolitan”  groups,  expression  of  opinion 
or  forums,  religion  and  certain  miscellaneous  subjects  are 
public  service  programs.  The  public  service  programs 
which  Appellant  will  broadcast  are  very  extensive  and  of 
high  quality.  (App.  346-9.)  The  relative  percentages  of 
broadcasting  time  which  Appellant  and  Intervenor  will 
devote  to  public  service  programs  are:  During  the  prime 
listening  hours  (6  p.  m.  to  11  p.  m.  daily)  Appellant  42%, 


( 

Intervenor  24.52% ;  during  the  basic  broadcast  day  (6  a.  m. 
to  midnight  daily),*  Appellant  25%,  Intervenor  19.62%. 
(App.  350,  377.)** 

(c)  Appellant’s  code  of  instructions  to  its  station  man¬ 
agers,  which  is  now  followed  in  the  operation  of  its  exist¬ 
ing  stations,  requires  station  managers  actively  to  promote, 
without  charge  for  station  time,  broadcasts  of  all  view¬ 
points  on  controversial  public  issues.  (App.  344.)  Inter¬ 
venor  has  no  such  code  and  its  program  policies  include  no 
such  requirements.  (App.  365.) 

(d)  The  news  sources  which  Appellant  will  provide 
for  its  proposed  station  are  United  Press  Wire  Service 
(covering  International,  National  and  some  State  news), 
the  Scripps-Howard  Ohio  State  Wire  Service  with  cor¬ 
respondents  in  several  hundred  Ohio  communities  and  two 
Washington  correspondents  reporting  on  political  and  other 
activities  of  special  interest  to  Ohio  residents,  all  local  news 
collected  by  the  large  staff  of  The  Cleveland  Press,  the 
morgue  of  The  Cleveland  Press,  and  a  station  news  staff 


*  Since  Intervenor  will  not  begin  broadcasting  until  8  A.  M. 
on  Sundays,  the  figures  for  Intervenor  in  the  foregoing  and  other 
like  comparisons  are  based  upon  a  broadcast  day  extending  from 
6  A.  M.  to  midnight  on  week  days  and  from  8  A.  M.  to  midnight 
on  Sundays.  The  result  is  that  the  foregoing  and  other  like  com¬ 
parisons  are  somewhat  more  favorable  to  the  Intervenor  than 
would  be  the  case  if  the  basic  broadcast  day,  extending  from  6 
A.  M.  to  midnight  daily,  had  been  used. 

**  The  above  and  subsequent  comparisons  between  the  amounts 
of  broadcasting  time  which  Appellant  and  Intervenor  will  devote 
to  various  purposes,  are  based  upon  the  Commission’s  finding  with 
respect  to  Appellant’s  program  proposals  (App.  350,  par.  20)  and 
the  Commission’s  independent  analysis  of  Intervenor ’s  program 
proposals.  (App.  377,  par.  50.)  Intervenor ’s  program  proposals 
and  station  policies  -were  presented  through  its  proposed  program 
director,  Charles  A.  Seltzer.  Mr.  Seltzer  was  unable  to  classify 
the  programs  on  Intervenor ’s  proposed  program  schedule  during 
the  further  hearing  and  was  given  until  November  10,  1947  (12 
days  after  the  close  of  the  further  hearing)  to  prepare  and  submit 
a  classification  as  Intervenor ’s  Exhibit  59 A.  (App.  190-1,  192.) 
This  belated  analysis  contained  numerous  errors  and  the  Com¬ 
mission  made  an  independent  analysis.  (App.  370-7.) 
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of  thirteen  persons  plus  a  weekly  allowance  of  $150  for 
part-time  suburban  reporters.  (App.  57,  64-5,  210,  212, 
345-6.)  The  Cleveland  Press  devotes  extraordinary  atten¬ 
tion  to  local  news.  It  employs  over  200  persons  and  spends 
approximately  $1,000,000  annually  in  collecting  and  proc¬ 
essing  local  news.  (App.  62-72.)  The  news  sources  which 
Intervenor  will  provide  for  its  proposed  station  are  limited 
to  International  News  Wire  Service  and  a  station  news 
staff  of  nine  persons  of  which  four  are  reporters  and  one 
is  a  secretary.  (App.  222,  367.) 

(e)  The  relative  percentages  of  broadcasting  time 
which  Appellant  and  Intervenor  will  respectively  devote 
to  news  broadcasts  are :  during  the  prime  listening  hours, 
Appellant  25%,  Intervenor  8.8% ;  during  the  basic  broad¬ 
cast  day,  Appellant  22%,  Intervenor  18.88%.  (App.  350, 
377.) 

(f)  Appellant  will  devote  52%  of  its  broadcasting  time 
during  the  basic  broadcast  day  and  73%  of  its  broadcasting 
time  during  prime  listening  hours  to  live  programs.  In¬ 
tervenor  will  devote  only  31.1%  of  its  total  weekly  broad¬ 
casting  time  to  live  programs.  The  percentage  of  Inter- 
venor  ’s  broadcasting  time  which  it  will  devote  to  live  pro¬ 
grams  during  the  prime  listening  hours,  is  not  mathemati¬ 
cally  determinable  from  the  Commission’s  analysis  but  will 
obviously  be  much  smaller  in  relation  to  the  percentage  of 
broadcasting  time  which  Appellant  will  devote  to  live  pro¬ 
grams  during  the  prime  listening  hours,  than  the  corre¬ 
sponding  comparison  for  the  basic  broadcast  day.  (App. 
350,  377.)  Appellant  will  spend  $2000  weekly  to  develop 
local  live  talent,  whereas  Intervenor  will  spend  nothing  for 
that  purpose.  (App.  349,  365-9.)  Intervenor  will  not 
utilize  any  local  musical,  dramatic  or  other  groups  where 
it  would  be  necessary  to  compensate  them  for  their  serv¬ 
ices.  (App.  167.) 

(g)  Appellant  will  devote  6%  of  its  broadcasting  time 
during  the  prime  listening  hours  and  8%  of  its  broadcast- 
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ing  time  during  the  basic  broadcast  day  to  broadcasts  of 
amateur  and  professional  sports,  whereas  Intervenor  will 
devote  only  2.61%  and  3.95%  respectively  of  its  broadcast¬ 
ing  time  to  sport  broadcasts  during  the  corresponding 
periods.  (App.  350,  377.)  Appellant  has  provided  $100,000 
during  the  first  year  of  operation  for  the  purchase  of  rights 
to  professional  and  other  sport  events  in  the  Cleveland 
area,  whereas  Intervenor  will  provide  nothing  for  this  pur¬ 
pose  (App.  221-2)  and  will  broadcast  sport  events,  for 
which  rights  must  be  purchased,  only  if  they  are  sponsored. 
(App.  347, 166-7.) 

(h)  Appellant  will  operate  its  proposed  station  with¬ 
out  network  affiliation  so  long  as  the  existing  need  for  local 
operation  continues  regardless  of  availability  of  network 
affiliation.  Intervenor  will  consider  network  affiliation 
whenever  it  may  become  available.  (App.  343,  365.) 

Point  ( 5 ) — Operating  Policies.  Appellant ’s  board  of  di¬ 
rectors  has  adopted  a  definite  operating  policy  which  limits 
the  amount  of  broadcasting  time  that  will  be  sold  for  com¬ 
mercial  programs  and  reserves  not  less  than  30%  of  its 
broadcasting  time  during  all  segments  of  the  basic  broad¬ 
cast  day,  including  the  prime  listening  hours,  for  sustain¬ 
ing  public  service  programs.  (App.  349-50.)  Intervenor ’s 
board  of  directors  has  adopted  no  policy  with  respect  to 
the  proportion  of  its  broadcasting  time  which  Intervenor 
will  sell  for  commercial  programs  or  will  reserve  for  public 
service  sustaining  programs.  Upon  this  point  the  evidence 
is  that  Intervenor ’s  board  has  requested  Mr.  Ripley  to 
make  a  recommendation  for  its  consideration  subsequent 
to  some  unspecified  lapse  of  time  after  Intervenor ’s  pro¬ 
posed  station  has  been  in  full-time  operation.  (App.  170-1.) 
Appellant’s  board  of  directors  has  adopted  a  definite  policy 
which  limits  the  number  of  commercial  spot  announcements 
that  will  be  accepted  and  provides  for  unlimited  public 
service  spot  announcements  without  charge.  (App.  350.) 
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Intervenor’s  board  has  adopted  no  policy  with  respect  to 
the  number  of  commercial  spot  announcements  which  In- 
tervenor  will  accept  but  has  also  left  the  adoption  of  a 
policy,  if  any,  on  that  subject  for  consideration  at  some 
unspecified  future  time  upon  the  recommendation  of  Mr. 
Ripley.  (App.  192.)  Local  rates  of  Appellant  are  very 
much  lower  than  the  local  rates  of  Intervenor.  (App.  60, 
141,  192-7,  223.) 

2.  Extraneous  Factors  of  Local  Residence,  Integration  of 
Ownership  and  Management  and  Diversity  of  Owner¬ 
ship  of  Media  of  Mass  Communications. 

(a)  Local  Residence.  Three  of  the  officers  of  Appellant 
reside  in  Cleveland  including  James  C.  Hanrahan,  a  vice- 
president  and  director  of  Appellant  and  general  manager  of 
Appellant’s  Cleveland  FM  and  TV  stations  and  proposed 
AM  station.  The  E.  W.  Scripps  Company,  controlling 
stockholder  of  Appellant,  has  published  The  Cleveland 
Press  in  Cleveland  since  1878.  Six  of  its  stockholders, 
three  of  its  officers  and  one  of  its  directors  reside  in  Cleve¬ 
land.  Among  them  is  Charles  E.  Scripps  who  is  also  one 
of  the  three  Trustees  of  The  Edward  W.  Scripps  Trust 
which  has  held  voting  control  of  the  Scripps  Company 
since  1921.  (App.  342-3.) 

The  Cleveland  Press  has  maintained  an  extraordinary 
record  of  community  service  in  Cleveland  since  1878. 
Louis  B.  Seltzer,  who  has  lived  in  Cleveland  all  his  life 
and  has  been  editor  of  The  Press  for  20  years  participates 
in  civic  and  charitable  -work  to  an  extraordinary  degree. 
The  Cleveland  Press  maintains  a  large  staff  of  specialists 
and  experts  who  severally  devote  their  time  continuously 
to  some  special  aspect  of  community  life  and  collectively 
cover  every  significant  aspect  of  community  interests  and 
problems.  In  general,  these  experts  have  lived  in  Cleveland 
either  all  their  lives  or  for  many  years  and  by  virtue  of 
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their  work  possess,  and  continuously  maintain,  the  most 
detailed  knowledge  of  the  community.  Appellant  will  bring 
to  and  utilize  in  the  operation  of  its  proposed  station  all  of 
their  knowledge  of  local  conditions,  interests  and  problems 
and  will  utilize  their  services  in  planning,  preparing  and 
arranging  for  public  service  programs.  (App.  55,  60-1, 
65-76,  212-5,  345.) 

All  of  the  stockholders,  officers  and  directors  of  Inter- 
venor  live  in  Cleveland  except  Messrs.  Aiken  and  Ripley. 
None  of  its  locally  resident  stockholders  will  participate 
in  the  day-to-day  operation  of  the  proposed  station  except 
Charles  A.  Seltzer,  proposed  program  director.*  At  the 
close  of  the  further  hearing,  Mr.  Seltzer  owned  or  had  sub¬ 
scribed  for,  and  Mr.  Ripley  had  subscribed  for,  approxi¬ 
mately  2%  and  8%  respectively  of  Intervenor ’s  author¬ 
ized  stock.  All  of  the  other  officers,  directors  and  stock¬ 
holders  of  Intervenor  have  heretofore  been  fully  occupied 
with  their  business,  professional  and/or  official  activities 
or  duties  from  which  none  of  them  intend  to  retire.  (App. 
82-5,  100,  104-5,  113,  355-361.) 

(b)  Integration  of  Ownership  a/nd  Management.  Since 
Mr.  Seltzer  ceased  to  be  connected  with  Intervenor  in  any 
way  prior  to  the  proposed  decision,  the  only  stockholder 
of  Intervenor  who  will  participate  in  the  day-to-day  opera¬ 
tion  of  its  proposed  station  is  Mr.  Ripley,  proposed  general 
manager  and  subscriber  for  8%  of  its  authorized  stock. 
(App.  353.) 

(c)  Diversity  of  Ownership  of  Media  of  Mass  Com¬ 
munications.  The  media  of  mass  communications  (includ¬ 
ing  radio  stations)  are  extremely  numerous  in  metropolitan 
Cleveland  and  their  ownership  is  highly  diverse.  (App. 
337-8,  210-211.) 


*  After  the  close  of  the  further  hearing  but  before  the  second 
proposed  decision,  Mr.  Seltzer  had  ceased  to  be  connected  with 
the  Intervenor  in  any  way.  (App.  353,  f.n.  4;  362,  f.n.  8.) 
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3.  Concealment  and  Lack  of  Candor  by  Intervenor. 

On  bis  representation  that  the  facts  were  within  his 
personal  knowledge,  Mr.  Miller  (president,  director  and 
largest  stockholder  of  Intervenor),  testified  that  none  of 
Intervenor ’s  stockholders  had  ever  been  adjudged  a  bank¬ 
rupt  or  had  any  unsatisfied  judgment  outstanding  against 
him.  (App.  94.)  One  of  Intervenor ’s  stockholders  had  an 
unsatisfied  judgment  outstanding  against  him;  and  an¬ 
other  of  its  stockholders  had  been  adjudged  a  bankrupt. 
(App.  359,  363.) 

On  the  further  hearing,  Charles  A.  Seltzer,  who  was 
then  a  stockholder,  director  and  the  proposed  program 
director  of  Intervenor,  presented  Intervenor ’s  testimony 
with  respect  to  program  proposals  and  operating  policies. 
On  the  rehearing,  Mr.  Seltzer  twice  testified  that  there  was 
no  unsatisfied  judgment  outstanding  against  him.  (App. 
363.)  In  fact,  a  judgment  had  been  entered  against  him 
pursuant  to  personal  service  in  October,  1940.  Execution 
had  b^en  issued  thereon  in  November,  1940  and  returned 
unsatisfied.  An  order  in  aid  of  execution  had  been  per¬ 
sonally  served  on  him  in  December,  1940  and  pursuant  to 
such  order  he  had  been  personally  examined  in  aid  of 
execution  before  a  referee.  A  further  order  in  aid  of 
execution  had  been  served  at  his  residence  on  March  27, 
1947 ;  and  an  order  to  show  cause  under  the  order  in  aid 
of  execution  had  been  personally  served  on  him  on  April 
5,  1947.  (App.  164-5,  363.)  The  judgment  against  him 
was  still  unsatisfied.  He  had  stressed  his  experience  as  a 
Cleveland  newspaper  reporter  and  that,  as  such  a  reporter, 
he  had  covered  all  the  Cleveland  courts.  (App.  363.)  Mr. 
McLaughlin,  a  stockholder  of  Intervenor  and  an  associate 
of  Mr.  Miller’s  law  firm,  who  acted  as  counsel  for  Inter¬ 
venor  in  eliciting  the  foregoing  testimony  from  Mr.  Seltzer 
and  Mr.  Miller,  had  “heard  about  the  claim.”  (App.  185.) 

On  July  9,  1948,  Intervenor  filed  in  the  docket  of  its 
FM  case  (a  separate  proceeding,  docket  and  file)  an  interim 
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ownership  report  which  disclosed  that  Charles  A.  Seltzer 
had  ceased  to  be  either  a  stockholder,  a  director  or  the 
proposed  program  director  of  the  Intervenor.  (App.  353, 
f.n.  4;  363,  f.n.  8.)  The  Intervenor  did  not  at  any  time 
bring  this  change  to  the  attention  of  the  Commission* 
Compare  proposed  decision  adopted  July  14,  1948  and  re¬ 
leased  July  $6,  1948  (App.  248,  269,  271)  with  final  deci¬ 
sion.  (App.  353,  f.n.  4,  362,  383,  385.)  Appellant  discovered 
the  foregoing  facts  on  November  25, 1948  and  brought  them 
to  the  attention  of  the  Commission  at  the  oral  argument  on 
November  26,  1948.  (Tr.  3142-3.) 

4.  Requested  Findings,  Interim  Changes,  Proposed 
Decision,  Exceptions  and  Final  Decision. 

Proposed  or  requested  findings  of  fact  and  conclusions 
were  filed  by  the  Intervenor  on  December  20,  1947  and  by 
Appellant  on  December  23,  1047.  Among  other  things, 
Appellant  requested  the  Commission  to  make  basic  com¬ 
parative  findings  upon  each  of  the  points  of  difference  be¬ 
tween  Appellant  and  Intervenor  set  forth  at  pages  4-10, 
supra,  and  if  material  under  the  facts  of  the  case,  to  find 
that  Appellant  would  bring  to  and  utilize  in  the  operation 
of  the  proposed  station  a  much  greater,  more  comprehen¬ 
sive  and  more  detailed  knowledge  of  the  needs,  interests, 
desires  and  problems  of  all  segments  of  local  community 
life  than  the  Intervenor  would  or  could  bring.  (App. 
313-23,  344-5,  55,  60-1;  65-76,  212-5.) 

With  three  Commissioners  not  participating,  a  pro¬ 
posed  decision  looking  to  a  grant  of  Intervenor ’s  applica¬ 
tion  and  a  denial  of  Appellant’s  application  was  entered 
by  the  Commission  on  July  14,  1948  and  released  on  July 
16,  1948.  (App.  224-73.)  In  its  proposed  decision  the 
Commission  failed  to  make  or  deny  any  of  Appellant’s  re¬ 
quested  comparative  findings  and  failed  to  make  any  com¬ 
parative  findings.  Instead  it  disregarded  each  of  the  points 
of  difference  enumerated  at  pages  4-10,  supra,  except 
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in  so  far  as  incomplete,  distorted  and  sometimes  erroneous 
references  were  made  to  some  of  them  in  its  “conclusions.” 
The  Commission  proposed  to  prefer  Intervenor  upon  the 
grounds  of  a  greater  degree  of  local  residence  of  stock¬ 
holders,  alleged  integration  of  ownership  and  management, 
and  the  alleged  promotion  of  diversification  of  ownership 
of  the  media  of  mass  communications.  In  so  doing  the 
Commission  relied  heavily  upon  the  circumstance  that 
Charles  A.  Seltzer  was  supposedly  a  stockholder,  a  direc¬ 
tor  and  the  proposed  program  director  of  Intervenor  al¬ 
though  he  had  ceased  to  have  any  connection  with  Inter¬ 
venor  some  time  prior  to  July  9,  1948.  (App.  248-9,  269, 
271,  353  f.n.  4,  363  f.n.  8.) 

On  August  5,  1948,  Appellant  filed  exceptions  to  the 
proposed  decision  (App.  273-331)  and  oral  argument  there¬ 
on  was  heard  on  November  26,  1948.  (App.  337.)  On 
January  27,  1949,  the  Commission  (three  Commissioners 
not  participating)  entered,  and  on  January  28,  1949  re¬ 
leased,  its  final  decision  which  granted  Intervenor ’s  applica¬ 
tion  and  denied  Appellant’s  application.  (App.  336-87.) 

In  its  final  decision,  the  Commission  again  failed  to 
make  or  deny  any  of  Appellant’s  requested  comparative 
findings  and  failed  to  make  any  comparative  findings.  The 
Commission  did  not  purport  to  find  any  aspect  in  which 
Intervenor  proposes  to  supply  a  better,  more  comprehen¬ 
sive  or  more  assured  broadcasting  service  than  Appellant. 
Its  findings  establish  that  Appellant  is  superior  in  each  of 
the  important  respects  listed  at  pages  4-10,  supra — points 
which  directly  determine  the  quality,  extent  and  assurance 
of  broadcasting  service. 

As  in  its  proposed  decision,  the  Commission  disre¬ 
garded  the  many  vital  factors,  such  as  financial  ability  and 
vital  aspects  of  program  proposals  and  operating  policies, 
in  which  Appellant  is  clearly  superior.  (See  pp.  4-10, 
supra ;  pp.  31-36,  infra.)  In  its  conclusions,  the  Commis¬ 
sion  conceded  the  superiority  of  Appellant  in  efficient  use 
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of  the  frequency,  broadcasting  experience  and  program 
proposals.  (App.  384-6.)  Nevertheless  the  Commission 
preferred  the  Intervenor  upon  the  extraneous  factors  of 
local  residence,  alleged  integration  of  ownership  and 
management  and  alleged  promotion  of  diversity  of  owner¬ 
ship  of  the  media  of  mass  communications. 

The  Commission  in  its  conclusions  undertook  to  elimi¬ 
nate  Appellant’s  superiority  in  efficient  use  of  frequency, 
broadcasting  experience,  program  proposals  and  operating 
policies  by  omission  and  understatement  of  the  extent  of 
Appellant’s  superiority  on  these  points  as  shown  by  the 
findings  and  by  then  purporting  to  weigh  each  of  these 
points  of  Appellant’s  superiority  separately  against  the  as¬ 
sumed  collective  weight  of  the  three  foregoing  extraneous 
factors.  Thus,  the  Commission  concluded  that  the  superior¬ 
ity  of  Appellant’s  program  proposals  does  not  “outweigh 
the  factors  outlined  above”  (App.  385,  par.  6);  that  the 
greatly  superior  radio  experience  of  Appellant  “is  out¬ 
weighed  by  other  factors,  discussed  herein”  (App.  385, 
par.  7);  and  that  Appellant’s  more  efficient  use  of  the  fre¬ 
quency  “is  outweighed  by  other  considerations,  discussed 
herein.”  (App.  386,  par.  8.) 

The  Commission’s  findings  establish:  that  Appellant 
will  devote  to  public  service  programs  71%  more  broad¬ 
casting  time  during  prime  listening  hours  and  29%  more 
broadcasting  time  during  the  basic  broadcast  day  than 
will  Intervenor;  that  Appellant  requires  its  station  man¬ 
agers  actively  to  promote  sustaining  broadcasts  on  con¬ 
troversial  public  issues  whereas  Intervenor  has  no  such 
requirement;  that  Appellant  will  provide  very  much  more 
extensive  and  greatly  superior  local  news  sources  and  will 
devote  to  news  casts  184%  more  time  during  the  prime 
listening  hours  and  18%  more  time  during  the  basic  broad¬ 
cast  day  than  will  Intervenor;  that  Appellant  will  devote 
to  live  programs  31%  more  broadcasting  time  during  the 
basic  broadcasting  week  than  Intervenor  will  devote  to 
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live  programs  during  its  entire  broadcast  week* ;  that  Ap¬ 
pellant  will  spend  $2000  weekly  to  develop  local  live  talent 
whereas  Intervenor  will  spend  nothing  for  that  purpose; 
that  Appellant  will  devote  to  broadcasts  of  amateur  and 
professional  sports  129%  more  time  during  the  prime  listen¬ 
ing  hours  and  105%  more  time  during  the  basic  broadcast 
day  than  will  Intervenor;  that  Appellant  will  provide 
$100, OtlO  for  the  purchase  of  rights  to  broadcast  sport 
events  whereas  Intervenor  will  provide  nothing  for  that 
purpose  and  that  Appellant  has  adopted  definite  poli¬ 
cies  reserving  substantial  sustaining  time  for  public  serv¬ 
ice  programs  during  all  segments  of  the  broadcast  day, 
including  the  prime  listening  hours,  and  limiting  sales  of 
commercial  time  and  of  commercial  spot  announcements, 
whereas  Intervenor  has  adopted  no  policies  in  these  re¬ 
spects.  See  pp.  5-10,  supra,  and  accompanying  citation 
to  the  Joint  Appendix. 


*  The  Commission  refused  to  include  in  Finding  20  the  num¬ 
ber  of  minutes,  as  well  as  the  percentages  of  the  time,  which 
Appellant  will  devote  to  various  types  of  programs  during  the 
specified  broadcasting  periods  as  it  had  done  in  proposed  Finding 
50  with  respect  to  Intervenor  although  Appellant  excepted  to  the 
failure  of  the  Commission  to  include  the  minutes  in  Finding  20  of 
the  proposed  decision  so  that  comparison  would  be  facilitated. 
(App.  350,  285.)  However,  the  minutes  which  Appellant  will  de¬ 
vote  to  the  various  types  of  programs  during  the  designated 
broadcasting  periods,  can  be  and  have  been  computed  from  Find¬ 
ing  20i  (App.  350.)  In  Finding  50  the  Commission  found  both  the 
number  of  minutes  and  the  percentages  of  broadcasting  time 
which  Intervenor  will  devote  to  various  types  of  programs  during 
specified  broadcasting  periods  except  in  the  case  of  time  devoted 
to  live  programs  which  the  Commission  found  only  for  Inter¬ 
venor  rs  total  weekly  broadcast  time  without  any  breakdown. 
(App.  377.)  All  of  the  percentages  stated  in  this  paragraph  for 
the  specified  broadcast  periods  are  based  upon  the  minutes  shown 
for  Ihtervenor  in  Finding  50  and  a  computation  of  the  minutes 
which  result  from  the  percentages  shown  for  Appellant  in  Find¬ 
ing  20  except  with  respect  to  time  devoted  to  live  programs.  The 
failure  of  the  Commission  to  break  down  the  amount  of  time  which 
Intervenor  will  devote  to  live  programs  among  the  recognized 
broadcast  periods,  prevents  a  similar  direct  comparison  upon  that 
point. 
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Nevertheless,  the  Commission  states  in  its  Conclusion 
6  that  Appellant’s  “program  schedule  indicated  that  larger 
periods  of  time  had  been  allocated  to  certain  types  of  pub¬ 
lic  service  programs  than  did  the  program  exhibit”  of 
Intervenor  and  that  “we  do  not  believe  that  *  *  *  either 
applicant  has  demonstrated  that  its  overall  program  serv¬ 
ice,  as  outlined  in  its  program  schedules,  would  better 
serve  the  public  interest.”  (App.  384.)  Laying  to  one  side 
the  fact  that  Appellant’s  program  proposals  were  by  no 
means  limited  to  its  exhibit  showing  a  typical  program 
schedule,  there  is  nothing  in  the  Commission’s  findings  to 
support  a  conclusion  that  Intervenor  proposes  to  devote 
more  or  as  much  broadcasting  time  even  to  one  type  of  pub¬ 
lic  service  program.  Each  of  such  conclusions  not  only 
fails  to  be  the  “rational  result  of  the  findings  of  ultimate 
fact”  but  each  is  squarely  in  the  teeth  of  the  findings. 

In  its  final  decision,  the  Commission  refused  to  correct 
numerous  findings  shown  by  Appellant’s  exceptions  to  be 
unsupported  by  or  contrary  to  the  evidence.  Limitation  of 
space  precludes  specific  reference  further  than  the  follow¬ 
ing  illustrations. 

While  the  Commission  eliminated  from  Conclusion  6 
its  statement  that  Mr.  Miller  “gives  assurance  that  he  and 
the  other  stockholders  *  #  *  intend  to  devote  as  much  time 
for  broadcasting  *  *  *  public  service  programs  as  would 
be  required  adequately  to  serve  the  needs  of  the  com¬ 
munity”  even  though  not  shown  on  Intervenor ’s  program 
schedule  (App.  270,  384),  it  declined  to  eliminate  Finding 
51  upon  which  the  statement  in  the  foregoing  conclusion 
was  based.  (App.  263,  311,  377.)  The  testimony  upon  which 
this  finding  is  based  is  not  only  incompetent  but  was  given 
at  the  first  hearing  in  January,  1946,  related  to  entirely 
different  stockholders  and  to  entirely  different  and  super¬ 
seded  program  proposals;  and  Mr.  Miller  had  declined  to 
testify  on  program  policies  on  the  further  hearing.  (App. 
47,  48, 102,  216,  353.) 
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The  Commission  refused  to  correct  its  Finding  38  that: 
“The  Board  of  Directors  of  the  applicant  (Intervenor)  has 
not  as  vet  formally  adopted  any  specific  policy  concerning 
the  sale  of  commercial  time  or  spot  announcements.”  (App. 
255,  310,  369.)  Mr.  Seltzer,  who  presented  Intervenor ’s 
program  proposals  and  operating  policies,  testified  that 
the  Intervenor ’s  Board  had  not  adopted  any  policy  on  these 
subjects  and  did  not  intend  to  consider  any  policy  on  them 
until  some  unspecified  time  in  the  future.  (App.  170-1,  192.) 

The  Commission  refused  to  correct  its  statement  in 
Finding  27  that  Mr.  Ripley,  who  had  not  resided  in  Cleve¬ 
land  since  1933,  had  visited  Cleveland  six  or  eight  times 
since  October,  1946,  for  the  purpose,  among  others,  of  “de¬ 
termining  the  program  needs  of  that  city.”  (App.  248,  308, 
362.)  Actually  Mr.  Ripley  testified  that  he  had  made  no 
recent  contacts  with  Cleveland  organizations  or  any  sur¬ 
vey  to  determine  the  program  needs  of  the  Cleveland  area. 
(App.  143-4.) 


STATUTES  INVOLVED. 

The  statutes  involved  are  the  Communications  Act  of 
1934,  as  amended,  and  the  Administrative  Procedure  Act 
of  1946.  The  relevant  parts  of  these  statutes  are  printed 
as  a  Supplement  to  this  brief. 

STATEMENT  OF  POINTS. 

1.  In  passing  upon  applications  for  permits  to  con¬ 
struct  broadcasting  facilities,  the  statutory  authority  of 
the  Commission  is  limited  and  defined,  under  the  Communi¬ 
cations  Act,  by  the  “public  interest”  of  the  “listening  pub¬ 
lic”  in  obtaining  the  best  available  broadcasting  service 
and  does  not  empower  the  Commission  to  deny  to  a  com¬ 
munity  the  best,  most  comprehensive  and  most  assured 
broadcast  service  available  from  a  qualified  applicant  by 
applying  its  concept  of  the  “general  welfare”  or  of  “pub- 
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iic  policy  ”  as  expressed  in  other  federal  statutes.  The 
Commission  exceeded  its  statutory  authority  for  the  reasons 
stated  in  Point  3. 

2.  In  deciding  between  two  competing  and  qualified 
applicants  the  sole  test  or  standard  by  which  the  Commis¬ 
sion  is  authorized  to  choose  is:  Which  applicant  will  pro¬ 
vide  the  better,  more  comprehensive  and  more  assured 
broadcast  service?  In  applying  this  standard  the  Commis¬ 
sion  must  make  basic  and  comparative  findings,  supported 
by  substantial  evidence,  upon  every  material  point  of  dif¬ 
ference  between  the  competing  applicants  and  must  base  its 
final  conclusions  upon  a  composite  consideration  of  the  find¬ 
ings  as  to  the  several  differences.  The  Commission  failed 
to  comply  with  these  requirements. 

3.  Since  the  Appellant  will  provide  much  better,  more 
comprehensive  and  more  assured  broadcasting  service  to 
the  Cleveland  community  than  will  Intervenor,  even  if 
Intervenor  could  and  would  carry  out  its  proposal,  the 
action  of  the  Commission  in  nevertheless  preferring  Inter¬ 
venor  upon  the  extraneous  grounds  of  (1)  a  greater  degree 
of  local  residence  among  its  stockholders,  (2)  an  allegedly 
greater  integration  of  ownership  and  management  and 
(3)  an  alleged  promotion  of  diversification  of  ownership 
of  the  media  of  mass  communications  in  the  Cleveland  area, 
was  in  excess  of  its  statutory  authority  or  if  technically 
within  its  authority,  its  action  was  unlawful,  arbitrary  and 
capricious. 

4.  The  failure  or  refusal  of  the  Commission  to  grant 
or  deny  each  of  the  comparative  findings  requested  by  Ap¬ 
pellant,  and  its  failure  to  make  any  comparative  findings, 
were  severally  unlawful,  arbitrary  and  capricious. 
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i  SUMMARY  OF  ARGUMENT. 

I. 

An  application  for  a  construction  permit  is  in  substance 
an  application  for  a  license.  In  passing  upon  applications 
for  permits  to  construct  broadcasting  facilities  the  juris¬ 
diction  of  the  Commission  is  measured  by  Sections  307(a) 
and  319  of  the  Communications  Act.  Under  these  sections 
the  Commission  is  authorized  and  required  to  issue  a  con¬ 
struction  permit  or  license  to  a  qualified  applicant  upon  a 
showing  that  the  “public  convenience,  interest,  or  necessity 
will  be  served  thereby.”  This  statutory  standard,  and 
consequently  the  jurisdiction  of  the  Commission,  is  limited 
to  the  public  interest  of  the  listening  public  in  the  field 
of  radio  broadcasting.  It  does  not  include  the  “general 
welfare”  or  authorize  the  Commission  to  apply  its  concepts 
of  the  general  welfare. 

The  Commission  may  give  consideration  to  relevant 
public  policies  as  expressed  in  other  federal  statutes  insofar 
as  they  are  pertinent  to  a  lawful  administration  of  the 
Communications  Act.  However,  the  Commission  is  without 
statutory  authority,  in  the  guise  of  giving  consideration  to 
such  public  policies,  to  violate  or  disregard  the  standards 
and  commands  of  the  Communications  Act  and  conse¬ 
quently  has  no  authority  to  deny  to  a  community  the  best 
broadcasting  service  available  from  a  qualified  applicant. 

r 

II. 

In  deciding  between  two  competing  and  qualified  ap¬ 
plicants,  the  sole  standard  by  which  the  Commission  has 
any  statutory  authority  to  choose  is:  Which  applicant  will 
provide  the  better,  more  comprehensive  and  more  assured 
broadcasting  service?  The  answer  must  be  determined  by 
a  comparison  of  the  broadcasting  services  which  the  re¬ 
spective  applicants  propose  to  supply.  In  making  this  de¬ 
termination  the  Commission  must  make  basic  and  com- 
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parative  findings,  supported  by  substantial  evidence  and 
not  arbitrary  or  capricious,  upon  every  material  point  of 
difference  between  the  applicants  indicated  by  the  evi¬ 
dence  and  advanced  by  one  of  the  parties;  and  it  must  base 
its  conclusion  upon  a  composite  consideration  of  those  dif¬ 
ferences.  It  must  take  into  account  every  material  differ¬ 
ence  between  the  applicants. 

m. 

In  its  proposed  and  final  decisions,  the  Commission 
failed  or  refused  to  grant  or  deny  any  of  the  basic  or  com¬ 
parative  findings  which  Appellant  requested  and  failed  to 
make  any  comparative  findings.  Neither  the  evidence  nor 
the  findings  establish,  nor  do  the  conclusions  assert,  any 
aspect  in  which  Intervenor  proposes  to  supply  a  better, 
more  comprehensive  or  more  assured  broadcasting  service 
than  Appellant.  Both  the  evidence  and  findings  establish 
that  Appellant’s  proposals  are  greatly  superior  to  Inter¬ 
venor ’s  in  many  respects  which  are  of  such  character  and 
substance  that  they  directly  determine  the  quality,  extent 
and  assurance  of  broadcasting  service.  Nevertheless,  the 
Commission  preferred  the  Intervenor  upon  the  extraneous 
factors  of  (1)  a  greater  degree  of  local  residence  among 
its  stockholders,  officers  and  directors,  (2)  an  allegedly 
greater  integration  of  ownership  and  management  and  (3) 
the  alleged  promotion  of  diversity  of  ownership  of  the 
media  of  mass  communications  in  the  Cleveland  area. 

In  its  conclusions,  the  Commission  wholly  disregarded 
many  material  points  of  Appellant’s  superiority,  made  only 
incomplete  and  grossly  understated  references  to  other 
points  of  Appellant’s  superiority  as  established  by  the  find¬ 
ings  and  eliminated  each  point  of  Appellant’s  superiority 
to  which  it  made  reference  by  purporting  to  weigh  each 
separately  against  the  assumed  collective  weight  of  the 
three  foregoing  extraneous  factors.  The  Commission  did 
not  purport  to  base  its  conclusion  upon  a  composite  con- 
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sideration  even  of  those  differences  which  it  noticed  in 
truncated  form. 

This  action  of  the  Commission  presents,  among  others, 
the  following  question: 

In  a  comparative  case,  does  the  Commission  have 
statutory  authority  to  deny  to  a  community,  such  as 
the  Cleveland  community,  the  best  practicable  broad¬ 
casting  service  available  and  the  most  efficient  use  of  a 
locally  available  frequency  for  the  reasons  assigned  by 
the  Commission? 


IV. 

The  findings  and  evidence  establish:  Appellant  will 
provide  primary  service  to  a  larger  population,  over  a 
larger  area,  for  more  hours  per  week  and  a  superior  serv¬ 
ice  in  the  important  industrial  area.  Appellant,  its  officers 
and  directors  have  very  extensive  broadcasting  experience, 
whereas  only  one  of  Intervenor ’s  officers,  directors  or  stock¬ 
holders  has  any  broadcasting  experience.  Appellant  has 
ample  and  liquid  financial  resources,  whereas  the  financial 
resources  of  Intervenor  are  of  dubious  adequacy  to  con¬ 
struct  the  station  and  operate  it  over  a  development  period 
and  consist  in  part  of  unpaid  stock  subscriptions  and 
dubious  reliance  upon  prospective  loans. 

Appellant’s  program  proposals  are  greatly  superior. 
They  are  based  upon  much  more  thorough,  exhaustive  and 
definitive  studies  and  surveys  made  by  more  experienced 
and  competent  personnel  and  upon  much  more  definite 
program  arrangements.  They  provide  much  more  and 
better  public  service  programs,  particularly  during  the 
prime  listening  hours.  Appellant’s  code  of  instructions  to 
its  station  managers  require  them  actively  to  stimulate  sus¬ 
taining  broadcasts  upon  controversial  public  issues,  -where¬ 
as  Intervenor  has  no  such  requirement.  Appellant  will 
provide  news  sources  which,  particularly  in  the  fields  of 
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local  and  State  news,  are  greatly  superior  and  much  more 
extensive  and  will  provide  more  newscasts,  particularly 
during  the  prime  listening  hours. 

Appellant  will  devote,  particularly  during  prime  listen¬ 
ing  hours,  a  great  deal  more  broadcasting  time  to  live 
programs  and  will  spend  $2000  weekly  to  develop  local  live 
talent,  whereas  Intervenor  will  spend  nothing  for  that  pur¬ 
pose.  Appellant  will  provide  more  time  for  broadcasting 
local  amateur  and  professional  sports  and  has  appropriated 
$100,000  for  purchase  of  rights  to  broadcast  sports  events 
during  the  first  year  of  operation,  whereas  Intervenor  has 
provided  nothing  for  that  purpose. 

In  the  public  interest  Appellant’s  Board  of  Directors 
has  adopted  definite  operating  policies  under  which  not 
less  than  30  per  cent  of  its  broadcasting  time  during  all 
segments  of  the  broadcast  day,  including  prime  listening 
hours,  will  be  reserved  for  sustaining  public  service  pro¬ 
grams  and  the  sale  of  commercial  time  and  commercial  spot 
announcements  will  be  limited.  Intervenor ’s  Board  has 
adopted  no  policy  in  these  respects.  Appellant  will  operate 
without  network  affiliation  so  long  as  the  existing  need 
for  a  non-network  station  continues,  whereas  Intervenor 
will  consider  network  affiliation  whenever  it  may  become 
available.  The  local  rate  schedules  of  Appellant  are  very 
much  lower  than  those  of  Intervenor. 

V. 

Neither  local  residence  nor  owner-management  nor  the 
alleged  promotion  of  diversity  of  ownership  of  the  media 
of  mass  communications  can  provide  any  basis  for  specu¬ 
lation  or  conjecture  that  Intervenor  will  furnish  a  better, 
more  comprehensive  or  more  assured  broadcasting  service 
than  it  proposes  to  provide.  Any  dubious  inference  that 
local  residence  furnishes  some  sort  of  assurance  that  an 
applicant’s  proposals  will  be  carried  out,  is  patently  ir¬ 
relevant  to  the  public  interest  where,  as  here,  that  appli- 


24 


cant’s  broadcasting  service  is  inferior  to  broadcasting  serv¬ 
ice  available  from  a  competing  applicant.  Assurance  that 
inferior  broadcasting  service  could  be  supplied  is  never  in 
the  public  interest.  Consequently  neither  one  nor  all  of 
these  Extraneous  factors  can  lawfully  be  made  the  basis 
of  choice  between  two  competing  qualified  applicants  unless 
the  respective  broadcasting  services  which  they  propose  to 
provide  are  equally  meritorious.  In  the  latter  situation 
preference  of  one  applicant  upon  such  grounds  would  not 
deprive  the  community  of  the  better  broadcasting  service. 
However,  the  Commission  acted  in  excess  of  its  jurisdiction, 
or  at  least  unlawfully,  arbitrarily  and  capriciously  in  deny¬ 
ing  the  better,  more  comprehensive  and  more  assured  broad¬ 
casting  service  to  the  Cleveland  community  upon  such 
grounds. 

What  has  been  said  up  to  this  point  is,  in  our  opinion, 
conclusive;  and  it  is  unnecessary  to  consider  any  other 
features  of  the  case.  However,  were  that  not  so,  the  action 
of  the  Commission  would  nevertheless  be  unlawful,  arbi¬ 
trary  and  capricious  for  the  reasons  stated  in  the  subse¬ 
quent  points  of  this  summary. 

VI. 

Even  where  the  proposals  of  competing  applicants  are 
equally  meritorious,  no  weight  can  be  given  to  local  resi¬ 
dence  of  stockholders  or  owner-management  unless  stock¬ 
holders,  who  own  sufficient  stock  to  enable  them  to  control 
operating  policies,  will  participate  in  the  day-to-day  op¬ 
eration  of  the  station.  Only  a  nonresident  subscriber  for 
8%  of  Intervenor’s  outstanding  stock  would  participate 
in  the  day-to-day  operation  of  its  proposed  station.  Nor 
is  local  residence  ever  relevant  where  it  appears  that  a  com¬ 
peting  applicant  will  bring  to  the  operation  of  a  station 
equal  or  greater  knowledge  of  local  conditions  from  any 
source.  The  controlling  stockholder  of  Appellant,  through 
utilization  of  the  large  staff  of  The  Cleveland  Press,  will 
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bring  to  the  operation  of  the  station  an  infinitely  greater 
knowledge  of  local  conditions  than  Intervenor  would  or 
could  do. 

Even  where  the  proposals  of  competing  qualified  ap¬ 
plicants  are  equally  meritorious,  weight  can  be  given  to 
the  promotion  of  diversity  of  ownership  of  the  media  of 
mass  communications  only  where  a  community  is  not  served 
by  other  newspaper  and/or  radio  stations.  The  controlling 
stockholder  of  Appellant  has  published  The  Cleveland 
Press,  with  an  outstanding  record  of  community  service 
to  the  Cleveland  community,  ever  since  1878.  The  news¬ 
paper,  radio  and  other  media  of  mass  communications  in 
the  Cleveland  area  are  extremely  numerous  and  their  owner¬ 
ship  is  highly  diverse.  The  Commission’s  implied  assump¬ 
tion  that  the  public  would  benefit  by  competition  from  the 
relatively  negligible  new^s  staff  of  Intervenor  with  the  very 
large  local  news  staff  of  The  Press  and  with  the  local  news 
staffs  of  other  newspapers,  radio  stations  and  news  agencies 
“in  the  collection  of  news”  in  the  Cleveland  area  is  obvi¬ 
ously  without  substance  even  if  no  weight  is  given  to  the 
fact  that  the  Intervenor  will  maintain  precisely  the  same 
news  staff  for  its  FM  station.  Apart  from  the  fact  that 
decision  on  this  ground  would  deprive  the  Cleveland  com¬ 
munity  of  greatly  superior  broadcasting  service  in  other 
vital  respects,  this  fanciful  assumption  "would  deny  the 
listening  public  the  benefit  of  the  immensely  greater  local 
news  sources  of  The  Cleveland  Press  and  the  larger  local 
news  staff  of  Appellant  even  in  the  field  of  news. 

VII. 

In  failing  or  refusing  to  grant  or  deny  any  of  Appel¬ 
lant’s  requests  for  comparative  findings,  failing  to  make 
any  comparative  findings  and  failing  to  base  its  conclusions 
upon  a  composite  consideration  of  the  differences  bet-ween 
Appellant  and  Intervenor,  the  Commission  acted  unlaw¬ 
fully,  arbitrarily  and  capriciously  in  each  respect. 
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ARGUMENT. 

I. 

THE  SCOPE  OF  THE  AUTHORITY  AND  THE  MANDATORY 
DUTY  OF  THE  COMMISSION  UNDER  THE  COMMUNICA¬ 
TIONS  ACT  IN  PASSING  UPON  APPLICATIONS  FOR 
CONSTRUCTION  PERMITS. 

An  application  for  a  construction  permit  is  in  sub¬ 
stance  an  application  for  a  license.  Ashbacker  Radio  Cory, 
v.  F.  C.  C.,  326  IT.  S.  327,  328.  Under  Sections  307(a)  and 
319  of  the  Communications  Act,  the  Commission  is  author¬ 
ized  to  issue  construction  permits  to  qualified  citizens  only 
upon  a  showing  that  “public  convenience,  interest,  or  neces¬ 
sity  \Vill  be  served  thereby.”  However,  where  there  is  only 
one  applicant  for  an  available  frequency  and  he  shows  only 
the  bare  or  minimum  qualifications  to  serve  the  public  in¬ 
terest1,  the  Commission  “shall  grant”  (that  is,  is  under  a 
mandatory  duty  to  grant)  a  construction  permit  or  a  li¬ 
cense  as  the  case  may  be.  F.  C.  C.  v.  Sanders  Radio  Sta¬ 
tion,  309  U.  S.  470,  475 ;  Easton  Pub.  Co.  v.  F.  C.  C.,  85  App. 
D.  C.  33,  35, 175  F.  (2d)  344,  346;  Courier  Post  Co.  v.  F.  C. 
C.,  70  App.  D.  C.  80,  84, 104  F.  (2d)  213,  217. 

The  statutory  standard  of  “public  interest,”  which 
defines  and  circumscribes  the  authority  of  the  Commission, 
does  not,  and  constitutionally  could  not,  authorize  the 
Commission  to  apply  its  concepts  of  the  “public  or  general 
welfare.”  The  jurisdiction  of  the  Commission  does  not 
extend  to  the  “public  interest”  generally  or  in  other  fields. 
Instead,  the  statutory  standard  is  limited  by  the  Communi¬ 
cations  Act  to  the  public  interest  in  the  field  of  radio. 
F.  Ci  C.  v.  Nelson  Bros.  Co.,  289  U.  S.  266,  285;  National 
Broadcasting  Co.  v.  United  States,  319  U.  S.  190,  225;  cf. 
Texas  v.  United  States,  292  U.  S.  522,  531. 

The  “public  interest”  to  be  served  under  the  statutory 
standard  is  “the  interest  of  the  listening  public”  in  re¬ 
ceiving  the  best  available  broadcasting  service.  Whether 
an  applicant  for  a  construction  permit  meets  this  standard 


27 


depends  upon  the  scope,  character  and  quality  of  service 
proposed  and  a  showing  that  he  is  able  financially  and 
otherwise  to  carry  out  his  proposals.  F.  C.  C .  v.  Nelson 
Bros.  Co.,  supra,  1.  c.  285;  F.  C.  C.  v.  Sanders  Radio  Sta¬ 
tion,  supra,  1.  c.  475;  F.  C.  C.  v.  Pottsville  B.  Co.,  309  U.  S. 
134,  138,  f.  n.  2;  Yankee  Network,  Inc.  v.  F.  C.  C.,  71  App. 
D.  C.  11,  18,  107  F.  (2d)  212,  219. 

The  field  of  radio  broadcasting  is  open  to  all  citizens. 
No  citizen  is  barred  by  residence  or  occupation.  News¬ 
paper  ownership  does  not  prevent  or  prejudice  the  right 
of  an  applicant  to  receive  a  construction  permit  or  license. 
Stahlman  v.  F.  C.  C.,  75  App.  D.  C.  176,  179,  126  F.  (2d) 
124,  127 ;  Tri-State  B.  Co.  v.  F.  C.  C.,  68  App.  D.  C.  292, 
294,  96  F.  (2d)  564,  566. 

In  exercising  its  authority,  the  Commission  may  give 
consideration  to  relevant  public  policies  as  expressed  in 
other  federal  statutes,  such  as  the  anti-trust  laws,  insofar 
as  they  are  pertinent  to  a  lawful  administration  of  the  Com¬ 
munications  Act. 

Thus,  the  Commission  may  deny  a  license  upon  the 
ground  that  an  applicant  has  engaged  in,  and  has  shown  a 
disposition  to  continue,  monopolistic  or  restrictive  practices 
which,  if  followed  by  a  licensee,  would  restrict  the  use  of 
radio  facilities.  In  so  doing,  the  Commission  can  not  and 
need  not  determine  that  such  monopolistic  and  restrictive 
practices  constitute  a  violation  of  the  anti-trust  laws.  Mans¬ 
field  Journal  v.  F.  C.  C., _ App.  D.  C . ,  180  F.  (2d) 

28,  34.  However,  an  applicant’s  intent  to  limit  the  use  of 
radio  facilities  would  be  an  adequate  ground  under  the 
Communications  Act  for  denying  the  application  even  if 
there  were  no  anti-trust  laws ;  and  this  means  little,  if  any¬ 
thing,  more  than  that  the  Commission  is  not  precluded  from 
denying  an  application  for  a  reason  which  would  be  ade¬ 
quate  under  the  Communications  Act,  merely  because  it 
might  also  constitute  a  violation  of  the  anti-trust  laws 
which  the  Commission  has  no  jurisdiction  to  enforce. 
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In  any  event,  the  Commission  in  the  guise  of  giving  con¬ 
sideration  to  public  policy  as  expressed  in  other  federal 
statutes,  has  no  authority  to  violate  or  to  disregard  the 
standards  which  it  is  commanded  to  apply  by  the  Com¬ 
munications  Act.  Where-  an  applicant  is  qualified,  the 
Commission  has  no  authority  to  deny  to  a  community  the 
best  available  broadcasting  service  in  the  guise  of  giving 
consideration  to  public  policy  as  expressed  in  other  federal 
statutes  or  by  applying  its  own  concept  of  the  “general 
welfare”  instead  of  the  standard  prescribed  by  the  Con¬ 
gress. 


n. 

THE  STANDARD  BY  WHICH  THE  COMMISSION  IS  RE¬ 
QUIRED  TO  CHOOSE  IN  A  COMPARATIVE  CASE. 


Where  there  is  a  single  applicant,  the  Commission  need 
go  no  further  than  to  determine  that  the  applicant  pos¬ 
sesses  the  bare  or  minimum  qualifications  for  a  licensee. 
However,  where,  as  here,  the  Commisison  must  choose  be¬ 
tween  two  applicants,  the  Commission  must  make  basic  and 
comparative  findings,  which  are  not  only  supported  by 
substantial  evidence  but  also  are  not  arbitrary  or  capri¬ 
cious,  upon  every  difference  between  the  applicants  “indi¬ 
cated  by  the  evidence  and  advanced  by  one  of  the  parties’ ’ 
as  material.  And  the  Commission  must  base  its  conclusion 
“upon  a  composite  consideration  of  the  findings  as  to  the 
several  differences”  between  the  applicants.  Johnston 
Broadcasting  Co.  v.  F.  C.  C.,  85  App.  D.  C.  40,  45-6, 175  F. 
(2d)  351,  356-7. 

In  the  Johnston  case,  this  Court  said: 

,  <<*  *  •  The  Commission  cannot  ignore  a  material 
difference  between  two  applicants  and  make  findings 
in  respect  to  selected  characteristics  only.  Neither 
can  it  base  its  conclusion  upon  a  selection  from  among 
its  findings  of  differences  and  ignore  all  other  findings. 
It  must  take  into  account  all  the  characteristics  which 
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indicate  differences,  and  reach  an  over-all  relative  de¬ 
termination  upon  an  evaluation  of  all  factors,  conflict¬ 
ing  in  many  cases.  *  *  *”  (175  F.  (2d)  357) 

In  deciding  between  two  competing  applicants,  the  sole 
test  or  standard  which  the  Commission  is  authorized  to  ap¬ 
ply  is :  Which  applicant  will  provide  the  better,  more  com¬ 
prehensive  and  more  assured  broadcasting  service?  Unless 
it  appears  or  seems  likely  that  one  of  the  applicants  is  un¬ 
able  to  carry  out  its  proposals,  or  has  been  disingenuous  in 
presenting  its  proposals,  the  answer  must  be  determined  by 
a  comparison  of  the  broadcasting  services  which  the  re¬ 
spective  applicants  propose  to  supply.  Johnston  B.  Co.  v. 
F.  C.  C.,  85  App.  D.  C.  40,  49,  175  F.  (2d)  351,  359;  Plains 
Radio  B.  Co.  v.  F.  C.  C.,  85  App.  D.  C.  48,  51-2, 175  F.  (2d) 
359,  362-3.  The  Commission  can  not  conjecture  or  specu¬ 
late  that  one  of  the  applicants  will  be  able  to  supply,  or 
would  supply,  a  better,  more  comprehensive  or  more  as¬ 
sured  broadcasting  service  than  it  has  proposed. 

m. 

IN  PREFERRING  INTERVENOR,  THE  COMMISSION  ACTED 
IN  EXCESS  OF  ITS  STATUTORY  AUTHORITY  OR  IN 
ANY  EVENT  ACTED  UNLAWFULLY,  ARBITRARILY 
AND  CAPRICIOUSLY. 

As  appears  from  the  Statement  of  the  Case,  Appellant 
will  provide  much  better,  more  comprehensive  and  more 
assured  broadcasting  service  than  will  Intervenor  even  if 
Intervenor  could  and  would  carry  out  its  proposals.  Ap¬ 
pellant’s  proposals  will  much  better  meet  the  broadcasting 
needs  of  the  Cleveland  community  than  will  those  of  In¬ 
tervenor.  Nevertheless  the  Commission  has  preferred  the 
Intervenor  upon  the  grounds  of  (1)  a  greater  degree  of 
local  residence  among  its  stockholders,  (2)  an  allegedly 
greater  integration  of  ownership  and  management  and  (3) 
an  alleged  promotion  of  diversity  of  ownership  of  the  media 
of  mass  communications  in  the  Cleveland  area. 
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This  action  of  the  Commission  presents  the  following 
questions : 

First:  In  a  comparative  case,  does  the  Commission 
have  statutory  authority  to  deny  to  a  community,  such  as 
the  Cleveland  community,  the  best  practicable  broadcasting 
service  available  and  the  most  efficient  use  of  a  locally  avail¬ 
able  frequency  for  the  reasons  assigned  by  the  Com¬ 
mission? 

Second :  Assuming  that  such  action  is  technically  with¬ 
in  the  authority  of  the  Commission,  is  such  action  never¬ 
theless  unlawful,  arbitrary  and  capricious? 

A.  Whereas  the  Broadcasting  Service  Proposed  by  Inter- 
venor  is  Not  Superior  to  That  Proposed  by  Appellant 
in  Any  Respect,  the  Broadcasting  Service  Proposed  by 
Appellant  is  Greatly  Superior  in  Many  Vital  Respects. 

Neither  the  evidence  nor  the  findings  establish,  nor  do 
the  conclusions  assert,  any  respect  in  which  Intervenor 
proposes  to  supply  a  better,  more  comprehensive  or  more 
assured  broadcasting  service  than  Appellant.  However, 
the  evidence  and  findings  both  establish  that  Appellant’s 
proposals  are  greatly  superior  to  Intervenor ’s  in  many 
vital  respects  although  the  findings  with  respect  to  many 
points  understate  the  extent  of  Appellant’s  superiority  in 
varying  degrees  and  in  some  instances  grossly.  (See  pp. 
3-10,  14-17,  supra.)  Each  of  these  points  of  Appellant’s 
superiority  is  important,  and  some  of  them  are  vital,  in  de¬ 
termining  which  applicant  should  be  preferred  in  the  pub¬ 
lic  interest. 

Point  ( 1 ) — Efficient  Use  of  Frequency.  Appellant  will 
provide  primary  service  to  a  larger  population,  over  a 
larger  area  and  for  more  hours  per  week  than  will  Inter¬ 
venor,  and  will  provide  superior  service  in  the  important 
industrial  area.  (See  p.  4,  supra.)  This  more  efficient 
and  comprehensive  use  of  the  frequency  is  greatly  in 
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the  public  interest.  Central  Connecticut  B.  Co.,  4  R.  R.  39, 
51;  Luck-McDonald  Co.,  3  R.  R.  604,  610;  Orlando  Daily 
Newspapers,  Inc.,  3  R.  R.  624,  630,  631.  Our  limited  radio 
facilities  ‘  ‘  cannot  be  left  to  wasteful  use  without  detriment 
to  the  public  interest.”  National  Broadcasting  Co.  v. 
United  States,  319  U.  S.  190,  216. 

Point  (2) — Broadcasting  Experience.  The  officers,  di¬ 
rectors  and  stockholders  of  Appellant  have  had  very  exten¬ 
sive,  varied  and  successful  radio  broadcasting  experience. 
Only  one  of  Intervenor’s  officers,  directors  or  stockholders 
has  had  any  broadcasting  experience.  Relative  broadcast¬ 
ing  experience  is  a  material  factor  which  should  be  given 
weight  in  determining  which  of  two  applicants  should  be 
preferred  in  the  public  interest.  Hamtramck  Radio  Corp. 
(Initial  Dec.),  6  R.  R.  470,  501,  502-3 ;  East  Liverpool  B.  Co., 
4  R.  R.  790,  799;  Johnston  B.  Co.  v.  F.  C.  C.,  85  App.  D.  C. 
40,  48,  175  F.  (2d)  351,  358.  The  primary  purpose  of  the 
Communications  Act  is  not  to  regulate  conflicting  private 
rights  but  to  secure  the  best  broadcasting  service  for  the 
listening  public.  Private  interests  must  yield  to  that  public 
interest ;  and  the  public  interest  may  not  lawfully  be  sacri¬ 
ficed  in  order  to  enable  those  who  desire  to  enter  the  broad¬ 
casting  field  without  first  acquiring  experience,  to  do  so 
notwithstanding  the  fact  that  a  competing  applicant  has 
extensive  experience  and  hence  is  better  qualified  to  serve 
that  interest.  F.  C.  C.  v.  Pottsville  B.  Co.,  309  U.  S.  134, 
138,  f.  n.  2. 

Point  (3) — Financial  Ability.  The  liquid  financial  re¬ 
sources  of  Appellant  are  not  only  more  than  adequate  to 
assure  the  carrying  out  of  Appellant’s  superior  proposals 
but  also  the  developing  of  local  broadcasting  service  in  the 
Cleveland  community  to  the  greatest  possible  extent.  On 
the  other  hand,  Intervenor  is  depending  upon  unrealized 
and  uncertain  financial  resources  which  in  any  event  are  of 
doubtful  adequacy  to  construct  the  station  and  operate  it 
at  a  probable  loss  over  a  reasonable  development  period. 
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(See  pp.  4-5,  supra.)  A  determination  of  the  adequacy 
of  an  applicant’s  financial  resources  must  include  not 
onlv  their  sufficiency  to  construct  the  station  but  also 

V  V 

to  operate  it  at  a  probable  loss  over  a  reasonable  de¬ 
velopment  period.  Saginaw  B.  Co.  v.  F.  C.  C.,  68  App. 
D.  C.1  282,  290-1,  96  F.  (2d)  554,  562-3,  cert.  den.  305 
U.  S.  613.  Financial  ability  to  make  good  use  of  the  fre¬ 
quency  is  an  important  element  of  the  public  interest. 
F.  C.  C.  v.  Sanders  Radio  Station ,  309  U.  S.  470,  475;  All- 
Oklahoma  B.  Co.,  4  R.  R.  1253,  1266-7 ;  see  also  Johnston  B. 
Co.  v.  F.  C.  C.,  85  App.  D.  C.  40,  47,  175  F.  (2d)  351,  358. 
The  public  interest  is  served  “by  effective  competition 
among  strong  competitors.”  Easton  Pub.  Co.  v.  F.  C.  C.t 
85  App.  D.  C.  33,  35, 175  F.  (2d)  344,  346. 

Point  (4) — Program  Proposals.  Assuming  competing 
applicants  establish  their  intent  and  ability  to  carry  out 
their  respective  program  proposals,  the  relative  merits  of 
the  program  proposals  are  probably  the  most  important 
single  element  of  public  interest  in  determining  which  ap¬ 
plicant  should  be  preferred.  Johnston  B.  Co.  v.  F.  C.  C.,  85 
App.  D.  C.  40,  48, 175  F.  (2d)  351,  359;  Plains  Radio  B.  Co. 
v.  F.  C.  C.,  85  App.  D.  C.  48,  51,  175  F.  (2d)  359,  362 Ken¬ 
tucky  B.  Corp.  v.  F.  C.  C.,  84  App.  D.  C.  383,  385-6,  174  F. 
(2d)  38,  40-1 ;  Easton  Pub.  Co.  v.  F.  C.  C.,  85  App.  D.  C.  33, 
37-8,  175  F.  (2d)  344,  348-9. 

In  the  Johnston  case,  supra,  this  Court  said : 

“But  in  a  comparative  consideration,  it  is  well 
recognized  that  comparative  service  to  the  listening 
public  is  the  vital  element,  and  programs  are  the  es¬ 
sence  of  that  service.”  (175  F.  (2d)  359) 

In  the  Plains  case,  supra,  this  Court  said  : 

“The  Commission  has  contended  in  this  court,  and 
has  been  sustained  in  the  contention,  that  in  a  com¬ 
parative  determination  the  relative  merits  of  program 
proposals  are  an  important,  if  not  vital,  feature  of 
measurement  in  the  public  interest.”  (175  F.  (2d)  362) 
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There  are  neither  findings  nor  evidence  which  would 
support  a  claim  that  Intervenor ’s  program  proposals  are 
superior  in  any  aspect.  The  Commission’s  conclusions 
contain  no  such  claim.  However,  Appellant’s  program 
proposals  are  greatly  superior  to  those  of  Intervenor 
in  numerous  highly  important  respects  which  directly  con¬ 
cern  the  public  interest.  (See  pp.  5-9,  14-17,  supra.)  Some 
of  the  important  points  of  superiority  of  Appellant’s  pro¬ 
gram  proposals  are  listed  below,  with  citations  to  the  au¬ 
thorities  which  confirm  their  importance  to  the  public  in¬ 
terest. 

Appellant’s  program  proposals  are  based  upon  studies 
and  surveys  of  local  radio  needs  and  program  sources  which 
were  made  by  much  more  competent  and  experienced  per¬ 
sonnel  and  were  much  more  thorough,  exhaustive  and  defini¬ 
tive  than  any  made  by  Intervenor.  Bay  State  Beacon ,  3  R. 
R.  1455,  1463,  aff ’d,  Bay  State  Beacon  v.  F.  C.  C.,  84  App. 
D.  C.  216,  217,  171  F.  (2d)  826,  827.  Appellant’s  program 
proposals  are  better  considered,  more  specific  and  further 
advanced.  They  include  the  utilization  of  an  advisory 
board  of  civic  leaders,  special  utilization  of  the  services  of 
two  local  civic  leaders  who  have  retired  and  devote  them¬ 
selves  to  civic  and  charitable  activities,  and  the  experts  on 
the  staff  of  The  Cleveland  Press.  (See  pp.  5-6,  supra.)  No 
comparable  provisions  have  been  made  by  Intervenor. 
WGCM  Broadcasting  Co.,  3  R.  R.  956,  962;  Elgin  B.  Co., 
3  R.  R.  1288,  1296  b. 

Appellant’s  Code  of  Instructions  to  its  station  man¬ 
agers  (in  operation  at  its  existing  stations)  requires  them 
actively  to  promote  free  or  sustaining  broadcasts  on  contro¬ 
versial  public  issues,  whereas  Intervenor  has  no  such  re¬ 
quirement.  (See  p.  7,  supra.)  Johnston  B.  Co.  v.  F.  C.  C., 
85  App.  D.  C.  40,  47,  175  F.  (2d)  351,  358. 

Appellant  will  provide  very  much  more  extensive  and 
greatly  superior  news  sources,  particularly  in  the  field  of 
local  and  State  news,  and  will  provide  substantially  more 
news  casts,  especially  during  the  prime  listening  hours. 
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This  is  an  extraordinarily  important  element  of  the  public 
interest  in  the  case  of  a  local  non-network  station.  Ken¬ 
tucky  B.  Co.  v.  F.  C.  C.,  84  App.  D.  C.  3S3,  385-6, 174  F.  (2d) 
38,  40-1;  Courier  Pub.  Co.  v.  F.  C.  C.,  70  App.  D.  C.  80,  82, 
104  F.  (2d)  213,  215;  Okamulgee  B.  Corp.,  4  F.  C.  C.  302; 
Testimony  of  F.  C.  C.  Chairman  Coy,  Hearings  before 
House  Commerce  Committee  on  S.  1973,  81st  Cong.  1st 
Sess.* 

No  element  of  program  proposals  is  more  vital  to  the 
public  interest  than  the  extent  to  which  applicants  will  de¬ 
vote  broadcasting  time,  particularly  during  prime  listening 
hours,  to  public  service  programs.  Public  Service  Responsi¬ 
bility  of  Broadcast  Licensees,  known  as  F.  C.  C.  Blue  Book. 
Appellant  will  devote  a  great  deal  more  broadcasting  time, 
particularly  during  prime  listening  hours,  to  public  service 
programs  than  will  Intervenor.  Appellant ’s  provisions  for 
arranging  and  producing  public  service  programs  concern¬ 
ing  all  community  interests,  including  active  stimulation  of 
sustaining  programs  upon  controversial  public  issues,  are 
much  more  extensive  and  greatly  superior  to  any  arrange¬ 
ments  of  Intervenor.  (See  pp.  6-7,  supra.) 

Appellant  will  devote  a  great  deal  more  broadcasting 
time,  particularly  during  the  prime  listening  hours,  to  live 
programs  than  will  Intervenor.  (See  p.  8,  supra.)  In  fact 
only  31  per  cent  of  Intervenor ’s  program  would  consist  of 
live  programs  and  the  balance  would  be  devoted  largely  to 
playing  records.  (App.  377.)  Appellant  will  spend  $2,000 
weekly  to  develop  local  live  talent  (App.  344),  whereas  In¬ 
tervenor  will  spend  nothing  for  that  purpose.  Courier  Pub. 
Co.  v.  F.  C.  C .,  70  App.  D.  C.  80,  82,  104  F.  (2d)  213,  215; 
Kentucky  B.  Co.  v.  F.  C.  C.,  84  App.  D.  C.  383,  386,  174  F. 
(2d)  38,  41.  F.  C.  C.  Blue  Book,  Public  Service  Responsi¬ 
bility  of  Broadcast  Licensees,  pp.  55-6. 


*Vol.  39,  No.  8,  Broadcasting  Magazine,  issue  of  August  21, 
1950,  p.  31. 
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Appellant  will  provide  more  time  for  broadcasting 
local  amateur  and  professional  sports.  Whereas  Appellant 
has  provided  $100,000  for  the  purchase  of  rights  to  broad¬ 
cast  sport  events  during  the  first  year  of  operation  (App. 
347),  Intervenor  has  provided  nothing  for  this  purpose. 
(See  pp.  8-9,  supra.) 

Point  (5) — Operating  Policies.  Whether  an  applicant 
intends  to  over-commercialize  his  broadcasting  service  is 
an  important  element  of  the  public  interest.  F.  C.  C.  Blue 
Book,  Public  Service  Responsibility  of  Broadcast  Licensees, 
pp.  55-6;  F.  C.  C.  Public  Notice  No.  95462;  F.  C.  C.  Form 
301.  In  this  respect  the  policies,  if  any,  of  an  applicant 
with  respect  to  (a)  limiting  the  sale  of  commercial  time, 
(b)  reserving  a  minimum  of  sustaining  time,  particularly 
during  prime  listening  hours,  for  public  service  programs 
and  (c)  limiting  the  sale  of  commercial  spot  announcements 
are  vital  elements  of  the  public  interest.  Bay  State  Beacon, 
3  R.  R.  1455,  1463,  aff’d,  Bay  State  Beacon  v.  F.  C.  C.,  84 
App.  D.  C.  216,  217, 171  F.  (2d)  826,  827 ;  Public  Service  Re¬ 
sponsibility  of  Broadcast  Licensees,  F.  C.  C.  Blue  Book,  pp. 
55-6.  Appellant  has  adopted  definitive  policies  on  all  of 
these  points  which  are  greatly  in  the  public  interest,  where¬ 
as  Intervenor  has  adopted  no  policy  with  respect  to  any  of 
them.  (See  pp.  9-10,  supra.) 

Where,  as  here,  a  community  has  four  network  sta¬ 
tions  and  the  public  need  (i.e.  statutory  “public  interest’’) 
is  for  an  AM  station  presenting  programs  originated 
locally,  Appellant’s  purpose  to  operate  without  network 
affiliation  so  long  as  the  existing  need  for  a  local  station 
continues,  will  better  serve  the  public  interest  than  Inter¬ 
venor  ’s  intention  to  consider  network  affiliation  whenever 
it  may  become  available.  (See  p.  9,  supra.)  Kentucky 
B.  Corp.  v.  F.  C.  C.,  84  App.  D.  C.  383,  387,  174  F.  (2d)  38, 
42;  Utah  Valley  B.  Co.,  3  R.  R.  1440,  1444. 

Similarly,  where,  as  here,  the  need  is  for  a  non-net¬ 
work  station,  the  very  much  lower  local  rate  schedules  of 
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Appellant  are  an  element  of  the  public  interest.  Courier 
Pub.  Co.  v.  F.  C.  C.,  70  App.  D.  C.  80,  83,  104  F.  (2d)  213, 
216.  It  can  no  more  be  said  that  the  absence  of  authority 
to  regulate  broadcasting  rates  removes  this  factor  from 
consideration  in  a  comparative  case  than  that  the  absence 
of  authority  to  censor  broadcasting  programs  removes  the 
relative  merits  of  competing  applicants  ’  program  proposals 
from  consideration  in  a  comparative  case.  See  Johnston 
B.  Co.  v.  F.  C.  C.,  supra ,  l.c.  175  F.  (2d)  359. 

Concealment  and  Lack  of  Candox.  There  is  and  can 
be  no  suggestion  that  Appellant  has  indulged  in  any  con¬ 
cealment  or  misrepresentation  in  the  presentation  of  its 
proposals.  On  the  other  hand,  Intervenor,  in  presenting 
its  proposals,  has  suppressed  or  misrepresented  numerous 
facts.  (See  pp.  12-13,  supra.)  Although  the  Commission 
had  relied  heavily  in  its  proposed  decision  upon  Mr.  Charles 
A.  Seltzer’s  position  as  a  stockholder,  director  and  pro¬ 
posed  program  director  of  the  Intervenor,  the  Intervenor 
failed  to  bring  to  the  attention  of  the  Commission  the  fact 
that  Mr.  Seltzer  had  ceased  to  have  anv  connection  with  it 
at  some  undisclosed  time  prior  to  July  9,  1948. 

Misrepresentation,  concealment  or  lack  of  candor  is 
an  adequate  ground  for  disqualifying  an  applicant  even 
in  a  non-comparative  proceeding.  Whether  the  facts  con¬ 
cealed  were  material,  influenced  the  Commission  or  would 
have  induced  the  Commission  to  reach  a  different  decision, 
“is  beside  the  point”;  for  the  willingness  to  deceive  is  more 
significant  than  the  facts  concealed.  F.  C.  C.  v.  WOKO , 
Inc.,  329  U.  S.  223,  227;  Calumet  B.  Corp.  v.  F.  C.  C .,  82 
App.  D.  C.  59,  60-1,  160  F.  (2d)  285,  286-7.  Manifestly,  in 
a  comparative  case,  the  Commission  may  not  lawfully  pre¬ 
fer  an  applicant  which  has  indulged  in  misrepresentation, 
concealment  or  lack  of  candor  over  a  qualified  competing 
applicant. 

The  finding  that  the  evidence  is  “open  to  the  interpre¬ 
tation”  that  Seltzer,  who  was  intimately  acquainted  with 
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the  courts  and  had  been  personally  examined  in  aid  of 
execution  on  the  judgment,  ‘‘was  unaware  of  the  entry  of 
the  judgment  against  him,”  is  not  a  rational  inference 
either  from  the  facts  found  by  the  Commission  or  the  evi¬ 
dence  and  is  plainly  arbitrary  and  capricious.  (App.  363- 
4.)  When  Mr.  Miller  testified  that  none  of  Intervenor ’s 
stockholders  had  been  adjudged  a  bankrupt  or  had  an  un¬ 
satisfied  judgment  outstanding  against  him  (App.  94),  he 
was  inescapably  testifying  either  contrary  to  his  knowledge 
or  without  knowledge  or  investigation  in  reckless  disregard 
of  the  public  interest.  The  failure  of  the  Intervenor  to 
bring  to  the  attention  of  the  Commission  the  fact  that 
Seltzer  had  ceased  to  have  any  connection  with  it,  when  the 
Commission  had  relied  heavily  upon  such  connections  in 
its  proposed  decision,  was  at  least  a  culpable  lack  of  candor. 

B.  In  Preferring  Intervenor  on  the  Grounds  of  Local  Resi¬ 
dence,  Owner-Management  and/or  Promotion  of  Diver¬ 
sity  of  the  Media  of  Mass  Communications,  the  Commis¬ 
sion  Acted  in  Excess  of  Its  Jurisdiction,  or  in  any  Event 
Unlawfully,  Arbitrarily  and  Capriciously. 

The  remaining  question  is  whether  the  Commission  had 
statutory  authority  to  prefer,  or  in  any  event  acted  unlaw¬ 
fully,  arbitrarily  and  capriciously  in  preferring,  Intervenor 
upon  one  or  all  of  the  foregoing  extraneous  grounds  not¬ 
withstanding  the  fact  that  Appellant  will  provide  much 
better,  more  extensive  and  more  assured  broadcasting  serv¬ 
ice  to  the  Cleveland  community.  For  the  reasons  herein¬ 
after  stated,  it  is,  we  think,  plain  that  the  Commission  has 
no  such  authority  but  that  if  such  action  was  technically 
within  its  jurisdiction,  the  Commission  plainly  acted  unlaw¬ 
fully,  arbitrarily  and  capriciously. 

First:  Neither  local  residence  nor  ownership-manage¬ 
ment  is  a  necessary  qualification  for  a  broadcast  licensee. 
Neither  a  greater  percentage  of  locally  resident  stock- 
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holders  nor  a  greater  degree  of  owner-management  can 
ever  have  any  relevance  except  as  a  tenuous  and  highly 
debatable  basis  for  an  inference  that  an  applicant’s  pro¬ 
posals  are  more  likely  to  be  carried  out  in  day-to-day  man¬ 
agement  and  operation.  Neither  can  provide  any  basis  for 
speculation  or  conjecture  that  an  applicant  will  furnish 
better,  more  comprehensive  or  more  assured  broadcasting 
service  than  he  proposes  to  provide.  Assurance  that  a 
proposal  to  provide  broadcasting  service,  which  is  inferior 
to  other  broadcasting  service  available  to  the  public,  will  be 
effectuated,  is  wholly  irrelevant  to  the  public  interest.  Con¬ 
sequently  these  factors  can  never  be  relevant  unless  the  com¬ 
peting  applicants’  proposals  for  broadcasting  service  are 
equally  meritorious  and  afford  no  other  basis  for  choice. 
WLEU  B.  Corp.,  4  R.  R.  1156,  1170;  Hamtramck  Radio 
Corp.,  6  R.  R.  470,  501 ;  Tri-State  B.  Co.,  4  R.  R.  589,  601. 

The  Commission  has  properly  held  that  an  applicant 
■will  be  preferred  upon  either  or  both  of  those  grounds 
only  when  “all  other  things  are  equal,”  that  is,  when  each 
applicant  proposes  to  provide  equally  meritorious,  compre¬ 
hensive  and  assured  broadcasting  service  to  an  equivalent 
area  and  an  equivalent  population.  Jorama-Fer  Radio 
Corp.,  4  R.  R.  995, 1004;  Tri-State  B.  Co.,  4  R.  R.  589,  601; 
Observer  Radio  Co.,  3  R.  R.  234,  241;  Bamberger  B.  Serv¬ 
ice,  3  R.  R.  914,  925;  Escambia  B.  Co.,  3  R.  R.  277,  282; 
Homer  Rodeheaver,  3  R.  R.  1513, 1521;  Northern  Kentucky 
Airwaves  Corp.,  3  R.  R.  1130,  1135. 

In  Kentucky  B.  Corp.  v.  F.  C.  C.,  84  App.  D.  C.  383, 
174  F.  (2d)  38,  the  appellant  contended  that  it  should  have 
been  preferred  because  a  larger  percentage  of  its  stock 
was  locally  owned  and  the  holders  of  66.6%  of  its  stock 
would  devote  full  time  to  station  operations,  'whereas  none 
of  intervenor’s  stockholders  would  do  so.  In  response  to 
this  argument,  the  Commission  in  its  brief  said: 

“*  *  *  Had  the  Commission  found  the  program  pro¬ 
posals  of  appellant  and  intervenor  equally  meritorious, 
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then  the  Commission  might  properly  have  looked  to 
the  factors  of  local  residence  and  integration  of  owner¬ 
ship  and  management  to  see  which  applicant  would 
more  likely  carry  out  the  policies  and  programming  it 
proposed.”  (p.  18) 

As  this  Court  said  in  Johnston  B.  Co.  v.  F.  C.  C.,  supra : 

“To  illustrate,  local  residence  may  not  be  an  essential 
to  qualification.  But  as  between  two  applicants  other - 
unse  equally  able,  local  residence  might  be  a  decisive 
factor.”  (175  F.  (2d)  356.) 

Manifestly,  where  competing  applicants  propose  equal¬ 
ly  meritorious  broadcasting  services,  the  Commission  has 
wide  discretion  ( Easton  Pub.  Co.  v.  F.  C.  C.,  85  App.  D.  C. 
33,  36,  175  F.  (2d)  344,  347) ;  and  preference  of  one  appli¬ 
cant  upon  the  ground  of  greater  degree  of  local  residence 
or  owner-management  would  not  deprive  the  community  of 
better  broadcasting  service.  However,  the  Commission  has 
no  statutory  authority  to  deprive  the  community  of  better 
broadcasting  service  upon  either  or  both  of  these  grounds. 

Second :  Even  where  the  proposed  broadcasting  serv¬ 
ices  are  equally  meritorious,  no  weight  can  be  given  to  the 
percentage  of  an  applicant’s  stockholders  who  are  local 
residents,  except  to  the  extent  that  they  will  participate 
in  the  day-to-day  operation  of  the  station  and  then  only  if 
those  so  participating  own  sufficient  stock  to  enable  them 
to  control  operating  policies.  Contributions  of  time  in  dis¬ 
charge  of  the  normal  duties  of  stockholders,  directors  and 
officers  are  not  sufficient.  St.  Andrew  Bay  B.  Co.,  4  R.  R. 
871,  880,  881;  United  B.  Co.,  3  R.  R.  1464b,  1471;  Luck- 
McDonald  Co.,  3  R.  R.  604,  610;  Huntington  B.  Co.,  5  R.  R. 
721,  745. 

Only  a  nonresident  subscriber  for  8%  of  Intervenor’s 
outstanding  stock  will  participate  in  the  day-to-day  opera¬ 
tion  of  the  station.  Moreover,  the  other  stockholders  of 
Intervenor  do  not  intend  to  retire  from  their  respective 
business,  professional  and/or  official  activities  and  duties 
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from  which  they  severally  earn  their  livelihoods  and  which 
have  previously  occupied  their  entire  time;  and  even  if  they 
had  testified  that  they  would  participate  in  the  day-to-day 
operations,  such  testimony  could  have  been  given  no  weight. 
Citrds  Belt  Broadcasters,  Inc.,  3  R.  R.  650,  654;  Homer 
Rodeheaver,  3  R.  R.  1513,  1521;  Tri-State  B.  Co.,  4  R.  R. 
589,  601. 

Third :  Local  residence  is  merely  a  presumptive  indi¬ 
cation  of  familiarity  with,  or  knowledge  of,  local  conditions. 
Kentucky  B.  Cory.  v.  F.  C.  C.,  84  App.  D.  C.  383,  386,  174 
F.  (2d)  38,  41  (footnote  7) ;  St.  Andrew  Bay  B.  Co.,  4  R.  R. 
871,  881 ;  Huntington  B.  Co.,  5  R.  R.  721,  744.  Even  in  a 
case  where  the  respective  proposals  of  competing  appli¬ 
cants  would  equally  well  serve  the  public  interest  involved, 
the  relevant  question  is  not  which  applicant  has  the  greater 
number  or  proportion  of  local  residents  among  its  stock¬ 
holders.  Instead,  the  relevant  question  is  which  applicant 
will  bring  to,  and  utilize  in,  the  operation  of  the  proposed 
station  the  greater  knowledge  of  local  conditions,  interests 
and  problems  from  whatever  source  derived.  Hamtramck 
Radio  Cory.,  6  R.  R.  470,  502  (Initial  Decision).  Appel¬ 
lant  will  bring  to,  and  utilize  in,  the  operation  of  the  station 
an  immensely  greater  knowledge  of  local  conditions,  prob¬ 
lems  and  interests  than  the  Intervenor  would  or  could  do. 
(See  pp.  10-11,  suyra.) 

Fourth:  The  circumstance,  where  true,  that  prefer¬ 
ence  of  one  of  two  qualified  competing  applicants  would 
promote  greater  diversity  of  ownership  of  the  media  of 
mass  communications  can  never  support  an  inference  that 
such  applicant  will  furnish  better,  more  comprehensive  or 
more  assured  broadcasting  service  than  he  proposes  to 
provide.  Consequently,  such  a  circumstance  is  irrelevant 
to  the  public  interest  unless  the  proposals  of  the  competing 
applicants  are  equally  meritorious.  Orlando  Daily  News- 
yayers,  3  R.  R.  624;  In  re  Times  Pub.  Co.,  4  R.  R.  603,  614. 

The  sole  factual  basis  for  the  Commission’s  conclusion 
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that  Intervenor  should  be  preferred  because  this  would 
“be  conducive  to  greater  diversification  of  the  media  of 
mass  communications  in  the  Cleveland  area”,  is  that  the 
controlling  stockholder  of  Appellant  now  publishes,  and 
continuously  since  1878  has  published,  The  Cleveland  Press, 
one  of  the  three  leading  English  language  daily  newspapers 
published  in  Cleveland.  (App.  384.)  There  is,  and  could 
be,  no  claim  that  The  Cleveland  Press  has  ever  at  any  time 
attempted  to  suppress  competition  or  to  engage  in  any 
monopolistic  or  restrictive  practices.  The  record  of  The 
Cleveland  Press  for  public  service  to  the  Cleveland  com¬ 
munity,  has  been  outstanding  ever  since  it  was  founded 
and  has  not  only  been  maintained  but  enlarged  since  its 
publisher  came  under  the  control  of  the  Scripps  Trust  in 
1921.  (See  pp.  10-11,  supra.) 

Both  Appellant  and  Intervenor  hold  permits  to  con¬ 
struct  an  FM  station  in  Metropolitan  Cleveland.  Appel¬ 
lant  holds,  and  Intervenor  has  applied  for,  a  permit  to 
construct  a  TV  station.  Whether  the  construction  permit 
be  issued  to  Appellant  or  Intervenor  the  diversity  of  own¬ 
ership  among  AM  and  other  types  of  radio  stations  in 
Metropolitan  Cleveland  will  be  precisely  the  same.  In 
Metropolitan  Cleveland,  6  AM  stations  are  in  operation; 
construction  permits  have  been  issued  for  8  FM  stations 
and  3  TV  stations;  and  in  addition  to  the  instant  applica¬ 
tions,  applications  are  pending  for  2  AM  stations,  1  FM  sta¬ 
tion  and  5  TV  stations.  (App.  337-8.) 

In  addition  to  the  three  leading  English  language  daily 
newspapers,  45  English  language  newspapers,  33  foreign 
language  newspapers  and  45  English  language  monthly 
magazines  are  published  in  Cleveland.  Sixty-five  per  cent 
of  the  population  of  the  Cleveland  area  are  foreign-born  or 
the  children  of  foreign-bom  parents.  (App.  337.)  There 
are  also  numerous  other  media  of  mass  communications  in 
Metropolitan  Cleveland.  (App.  338.)  Manifestly,  the  media 
of  mass  communications  in  Cleveland  are  extremely  numer¬ 
ous  and  their  ownership  highly  diverse. 
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The  Cleveland  Press  employs  over  200  persons  and 
spends  approximately  $1,000,000  a  year  to  collect  and 
process  local  news  in  Metropolitan  Cleveland.  The  con¬ 
trolling  stockholder  of  Appellant  will  make  all  of  the  local 
news  collected  by  The  Press,  as  well  as  the  local  and  state 
news  collected  by  Scripps-Howard  Ohio  State  Wire  Service, 
directly  available  to  Appellant’s  station,  which  will  also 
maintain  a  station  news  staff  of  13  persons  plus  additional 
part-time  reporters. 

The  sole  alleged  public  benefit  is  that  Intervenor’s 
nine-inan  news  staff,  of  which  four  will  be  reporters  and 
one  a  secretary,  will  compete  with  The  Cleveland  Press 
“in  the  collection  of  news.”  Obviously,  the  news  staff  of 
The  Cleveland  Press  is  constantly  engaged  in  intense  com¬ 
petition  with  the  news  staffs  of  all  other  Cleveland  news¬ 
papers  and  radio  stations  and  with  the  news  staffs  of  As¬ 
sociated  Press  and  International  News  Service.  That  the 
competitive  activity  of  The  Press  news  staff  would  or  could 
be  increased  by  the  relatively  negligible  news  staff  proposed 
by  the  Intervenor  is  not  a  rational  inference.  There  is 
nothing  to  support  a  conclusion  that  Intervenor’s  news 
staff  would  collect  any  local  news  which  would  not  be  col¬ 
lected  by  the  Appellant’s  larger  station  news  staff  and 
much  less  by  the  infinitely  larger  local  news  staff  of  The 
Cleveland  Press.  Moreover,  Intervenor  will  maintain  pre¬ 
cisely  the  same  news  staff  for  its  FM  station  even  though 
it  does  not  receive  a  permit  to  construct  its  proposed  AM 
station.  (App.  137.) 

Nevertheless,  upon  this  ground  the  Commission  as¬ 
serts  authority  not  only  to  deny  to  the  listening  public 
infinitely  greater  local  news  sources  which  will  be  utilized 
by  Appellant  but  also  a  greatly  superior,  more  comprehen¬ 
sive  and  more  assured  broadcasting  service  in  other  vital 
respects.  Nothing  in  the  record  would  justify  any  infer¬ 
ence  that  a  grant  to  Appellant  would  “substantially  lessen 
competition,”  restrain  trade  or  commerce  or  in  any  way 
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offend  the  policy  of  the  anti-trust  laws.  On  the  other 
hand,  to  deny  the  Cleveland  community  the  best  broadcast¬ 
ing  service  available  squarely  contravenes  the  command  of 
the  statute  from  which  the  Commission  derives  whatever 
authority  it  possesses  in  the  premises. 

Newspaper  ownership  does  not  prevent  or  prejudice 
the  right  of  an  applicant  to  receive  a  broadcasting  license. 
Stahhnan  v.  F.  C.  C.,  Id  App.  D.  C.  176,  179,  126  F.  (2d) 
124, 127.  Yet  if  the  Commission  has  statutory  authority  to 
prefer  the  Intervenor  over  the  Appellant  on  the  record  in 
this  case  because  Appellant  is  controlled  by  the  publisher 
of  a  newspaper,  then  the  Commission  has  authority  to  ex¬ 
clude  from  the  broadcasting  field  any  and  all  newspaper 
publishers  no  matter  how  superior  the  broadcasting  service 
which  they  will  provide.  Whether  or  not  such  a  policy  shall 
be  adopted  is  a  matter  for  determination  by  the  Congress 
and  not  by  the  Commission. 

However,  even  if  the  Commission  did  not  in  this  re¬ 
spect  exceed  its  jurisdiction,  its  action  was  plainly  unlaw¬ 
ful,  arbitrary  and  capricious.  Any  assumption  that  the 
public  "would  be  advantaged  by  competition  of  the  small 
station  news  staff  of  Intervenor  (which  will  be  precisely 
the  same  for  its  FM  station)  with  the  comparatively  enor¬ 
mous  local  news  staff  of  The  Press  and  with  the  other 
numerous  and  large  news  staffs  in  Cleveland,  is  supported 
by  no  evidence  in  the  record  and  is  entirely  speculative  and 
conjectural;  and  it  would  involve  denying  the  listening 
public  in  Cleveland  the  benefit  of  the  immensely  greater 
local  news  sources  of  The  Cleveland  Press. 

Such  a  conclusion  is  not  a  rational  result  from  the  find¬ 
ings  of  fact  or  the  evidence.  Nor  is  it  in  accord  with  past 
decisions  of  the  Commission.  Ownership  of  even  the  only 
daily  newspaper  in  a  community  is  irrelevant  to  the  public 
interest  unless  the  proposals  of  the  competing  applicants 
are  equally  meritorious.  Orlando  Daily  Newspapers ,  3  R.  R. 
624;  In  re  Times  Pub.  Co.,  4  R.  R.  603,  614.  Newspaper 
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ownership  is  irrelevant  where  a  community  is  served  by 
other  newspapers  and/or  radio  stations.  Orlando  Daily 
Newspapers,  supra,  Lc.  631;  Stephen  Rintoul,  3  R.  R.  96, 
99;  Providence  Journal  Co.,  3  R.  R.  1509.  Newspaper 
ownership  is  irrelevant  where  there  is  no  evidence  of  past 
monopolistic  practices.  In  re  H  amp  den-H amp  shire  Corp., 
4  R.  R.  504,  517.  Indeed,  a  record  of  public  service  by  a 
newspaper  publisher  is  a  ground  for  preference.  Midland 
B.  Co.,  3  R.  R.  1961;  Orlando  Daily  Newspapers,  supra. 

Fifth:  The  only  public  interest  with  respect  to  which 
any  authority  is  vested  in  the  Commission  by  the  Com¬ 
munications  Act  is  the  public  interest  in  the  field  of  radio. 
As  involved  in  this  case  that  is  the  public  interest  of  the 
Cleveland  community  in  obtaining  the  best  available  broad¬ 
casting  service  on  the  frequency  1300  k.c.  The  Commission 
has  no  authority  to  apply  its  notions  of  the  general  welfare 
or  public  policy  as  expressed  in  other  federal  statutes  where 
to  do  so  would  violate  or  disregard  the  standards  which 
it  is  commanded  to  apply  by  the  Communications  Act. 

Under  a  proper  concept  of  the  standard  of  “public  con¬ 
venience,  interest,  or  necessity”  prescribed  by  the  Com¬ 
munications  Act  as  distinguished  from  the  “general  wel¬ 
fare,”  all  pertinent  issues  in  this  comparative  proceeding 
were  contained  in  the  original  notice  of  hearing.  (App. 
24-6.)  Under  the  evidence  all  points  of  difference  between 
Appellant  and  Intervenor  on  such  issues  had  to  be  decided 
in  favor  of  Appellant.  By  ignoring  these  relevant  issues 
and  applying  its  concept  of  the  “general  welfare’ ’  as  its 
criterion  for  decision,  the  Commission,  in  its  first  final  de¬ 
cision,  granted  Intervenor ’s  application  upon  the  extrane¬ 
ous  ground  of  a  greater  degree  of  local  residence  among 
stockholders,  officers  and  directors.  Thereafter  the  Commis¬ 
sion  apparently  recognized  the  error  of  its  first  decision 
and  granted  Appellant’s  petition  for  a  further  hearing. 
Nevertheless  the  Commission  directed  that  the  further  hear¬ 
ing  should  be  not  only  upon  the  original  issues  but  upon 
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additional  extraneous  issues,  to  wit,  the  extraneous  ground 
upon  which  its  first  erroneous  decision  had  been  based  and 
the  further  extraneous  issues  of  the  relative  extent  of 
owner-management  and  the  extent  to  which  either  of  the 
applicants  is  associated  with  other  media  of  mass  com¬ 
munications.  (App.  28-9.) 

The  “general  welfare’’  is  never  synonymous  with  the 
“public  interest”  as  used  in  the  Communications  Act.  If 
the  Commission  may  ever  rely  upon  the  “general  welfare,” 
it  can  do  so  only  upon  findings,  supported  by  competent  evi¬ 
dence  and  not  arbitrary  or  capricious,  that  the  competing 
applicants  are  equally  qualified  in  all  respects  under  the 
statutory  standard  of  public  interest  prescribed  by  the 
Communications  Act.  Since  the  Commission  did  not  make, 
and  under  the  evidence  could  not  have  made,  findings  that 
the  broadcasting  services  proposed  by  the  competing  ap¬ 
plicants  are  equally  meritorious,  all  of  its  subsequent 
actions  were  in  excess  of  its  statutory  authority  or,  if  tech¬ 
nically  within  its  jurisdiction,  were  unlawful,  arbitrary, 
capricious  and  an  abuse  of  discretion. 

C.  In  Failing  or  Refusing  to  Grant  or  Deny  Appellant’s 
Requested  Comparative  Findings  and  in  Failing  to 
Make  Any  Comparative  Findings,  the  Commission  Acted 
Unlawfully,  Arbitrarily  and  Capriciously. 

The  Commission  failed  or  refused  to  grant  or  deny  each 
of  the  comparative  findings  which  were  requested  by  Ap¬ 
pellant.  (App.  313-23,  336-87.)  Each  of  such  comparative 
findings  involved  a  material  point  of  difference  between 
Appellant  and  Intervenor;  and  each  was  essential  to  a  law¬ 
ful  disposition  of  the  issues  in  the  public  interest.  Johnston 
B.  Co.  v.  F.  C.  C.,  85  App.  D.  C.  40,  46,  175  F.  (2d)  351, 
357.  The  Commission  also  failed  or  refused  to  make  any 
comparative  findings  in  its  final  decision.  (App.  336-87.) 
Proper  comparative  findings  are  an  indispensable  basis  for 
the  Commission’s  conclusions.  Johnston  B.  Co.  v.  F.  C.  C., 
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supra.  The  obligation  of  the  Commisison  to  make  com¬ 
parative  findings  was  not  satisfied  by  casual  and  incom¬ 
plete  references  in  its  conclusions  to  some  of  the  material 
points  of  difference  between  Appellant  and  Intervenor. 
Even  had  such  references  been  complete,  it  is  no  more  ap¬ 
propriate  for  the  Commission  to  intermingle  comparative 
findings  in  its  conclusions  than  it  would  be  for  a  court  of 
equity  to  intersperse  its  findings  of  fact  among  its  con¬ 
clusions  of  law. 

Respectfully  submitted, 

Raymond  T.  Jackson, 

Joseph  R.  Fawcett, 

John  R.  Baskin, 

1  1956  Union  Commerce  Bldg., 

Cleveland,  Ohio, 

George  S.  Smith, 

Harry  P.  Warner, 

816  Connecticut  Ave., 

Washington,  D.  C., 

Attorneys  for  the  Appellant. 


October  16, 1950. 
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SUPPLEMENT. 

Statutes  Involved. 

A.  The  relevant  parts  of  the  Communications  Act  of 
1934,  as  amended,  are: 

Sect.  307.  (a)  The  Commission,  if  public 

venience,  interest,  or  necessity  will  be  served  tViprp'hv, 
subject  to  the  limitations  of  this  chapter,  shall  grant 
to  any  applicant  therefor  a  station  license  provided 
for  by  this  chapter.  (Act  of  June  19,  1934,  c.  652,  Sect. 
307,  48  Stat.  1083,  U.  S.  C.  Title  47,  Sect.  307) 

Sect.  319.  (a)  No  license  shall  be  issued  under  the 
authority  of  this  chapter  for  the  operation  of  any 
station  the  construction  of  which  is  begun  or  is  con¬ 
tinued  after  this  chapter  takes  effect,  unless  a  permit 
for  its  construction  has  been  granted  by  the  Commis¬ 
sion  upon  written  application  therefor.  The  Commis¬ 
sion  may  grant  such  permit  if  public  convenience,  in- 
terest,  or  necessity  will  be  served  by  the  construction 
oTThe  station:  This  application  shall  set  forth  such 
facts  as  the  Commission  by  regulation  may  prescribe 
as  to  the  citizenship,  character,  and  the  financial,  tech¬ 
nical,  and  other  ability  of  the  applicant  to  construct 
and  operate  the  station,  the  ownership  and  location  of 
the  proposed  station  and  of  the  station  or  stations  with 
which  it  is  proposed  to  communicate,  the  frequencies 
desired  to  be  used,  the  hours  of  the  day  or  other  periods 
of  time  during  which  it  is  proposed  to  operate  the 
station,  the  purpose  for  which  the  station  is  to  be  used, 
the  type  of  transmitting  apparatus  to  be  used,  the 
power  to  be  used,  the  date  upon  which  the  station  is 
expected  to  be  completed  and  in  operation,  and  such 
other  information  as  the  Commission  may  require. 
Such  application  shall  be  signed  by  the  applicant  under 
oath  or  affirmation. 

(b)  *  *  *  Upon  the  completion  of  any  station  for 
the  construction  or  continued  construction  of  which  a 
permit  has  been  granted,  and  upon  it  being  made  to 
appear  to  the  Commission  that  all  the  terms,  condi¬ 
tions,  and  obligations  set  forth  in  the  application  and 
permit  have  been  fully  met,  and  that  no  cause  or  cir¬ 
cumstance  arising  or  first  coming  to  the  knowledge  of 
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the  Commission  since  the  granting  of  the  permit  would, 
in  the  judgment  of  the  Commission,  make  the  opera¬ 
tion  of  such  station  against  the  public  interest,  the 
Commission  shall  issue  a  license  to  the  lawful  holder 
of  said  permit  for  the  operation  of  said  station.  Said 
license  shall  conform  generally  to  the  terms  of  said 
permit.  (Act  of  June  19,  1934,  c.  652,  Sect.  319,  48  Stat. 
1089,  U.  S.  C.  Title  47,  Sect.  319) 

Sect.  402.  (b)  An  appeal  may  be  taken,  in  the 

manner  hereinafter  provided,  from  decisions  of  the 
Commission  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  in  any  of  the  following  cases: 

(1)  By  any  applicant  for  a  construction  permit  for 
a  radio  station,  or  for  a  radio  station  license,  or  for 
renewal  of  an  existing  radio  station  license,  or  for 
modification  of  an  existing  radio  station  license,  whose 
application  is  refused  by  the  Commission. 

(2)  By  any  other  person  aggrieved  or  whose  in¬ 
terests  are  adversely  affected  by  any  decision  of  the 
Commission  granting  or  refusing  any  such  application. 
#  *  *  (Act  of  June  19,  1934,  c.  652,  Sect.  402,  48  Stat. 
1093,  U.  S.  C.  Title  47,  Sect.  402) 

B.  The  relevant  parts  of  the  Administrative  Procedure 
Act  of  1946  are: 

Sect.  10.  Except  so  far  as  (1)  statutes  preclude 
judicial  review  or  (2)  agency  action  is  by  law  com¬ 
mitted  to  agency  discretion. 

(a)  Any  person  suffering  legal  wrong  because  of 
any  agency  action,  or  adversely  affected  or  aggrieved 
by  such  action  within  the  meaning  of  any  relevant  stat¬ 
ute,  shall  be  entitled  to  judicial  review  thereof. 

(b)  The  form  of  proceeding  for  judicial  review 
shall  be  any  special  statutory  review  proceeding  rele¬ 
vant  to  the  subject  matter  in  any  court  specified  by 

1  statute  or,  in  the  absence  or  inadequacy  thereof,  any 
1  applicable  form  of  legal  action  (including  actions  for 
declaratory  judgments  or  writs  of  prohibitory  or 
mandatory  injunction  or  habeas  corpus)  in  any  court 
of  competent  jurisdiction.  Agency  action  shall  be 
subject  to  judicial  review  in  civil  or  criminal  proceed- 
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ings  for  judicial  enforcement  except  to  the  extent  that 
prior,  adequate,  and  exclusive  opportunity  for  such 
review  is  provided  by  law. 

(c)  Every  agency  action  made  re  viewable  by  stat¬ 
ute  and  every  final  agency  action  for  which  there  is  no 
other  adequate  remedy  in  any  court  shall  be  subject  to 
judicial  review.  Any  preliminary,  procedural,  or  in¬ 
termediate  agency  action  or  ruling  not  directly  review- 
able  shall  be  subject  to  review  upon  the  review  of  the 
final  agency  action.  Except  as  otherwise  expressly 
required  by  statute,  agency  action  otherwise  final  shall 
be  final  for  the  purposes  of  this  subsection  whether 
or  not  there  has  been  presented  or  determined  any  ap¬ 
plication  for  a  declaratory  order,  for  any  form  of  re¬ 
consideration,  or  (unless  the  agency  otherwise  requires 
by  rule  and  provides  that  the  action  meanwhile  shall 
be  inoperative)  for  an  appeal  to  superior  agency  au¬ 
thority.  *  *  *  (Act  of  June  11,  1946,  c.  324,  Sect,  io,  60 
Stat.  243,  U.  S.  C.  Title  5,  Sect.  1009) 
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I  STATEMENT  OF  QUESTION  PRESENTED 

In  the  opinion  of  the  appellee  the  question  presented  on  this 
appeal  is: 

Whether,  in  the  comparative  hearing  on  the  competing  appli¬ 
cations  of  appellant  and  intervenor,  the  Commission  properly 
made  findings  and  conclusions  as  to  all  relevant  and  significant 
points  of  difference  advanced  by  either  party  and  properly 
evaluated  these  findings  and  conclusions  in  reaching  its  de¬ 
cision  that  a  grant  of  intervenor’s  application  would  better 
serve  the  public  interest  than  a  grant  to  appellant. 

(i) 
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STATEMENT  OP  FACTS 

This  is  an  appeal  taken  on  March  18,  1950  by  Scripps- 
Howard  Radio,  Inc.  from  a  decision  of  the  Federal  Communi¬ 
cations  Commission  adopted  January  27,  1949,  and  released 
January  28,  1949  (App.  336-387), 1  which  granted  the  appli¬ 
cation  of  Cleveland  Broadcasting  Incorporated  for  a  permit 
to  construct  a  new  standard  AM  broadcast  station  at  Cleve¬ 
land,  Ohio,  to  be  operated  on  the  frequency  1300  kc.,  with  a 
directional  antenna,  and  with  power  of  5  kw.,  unlimited  time, 
and  denied  the  mutually  exclusive  application  of  Scripps- 
Howard  Radio,  Inc.,  for  the  same  facilities,  and  from  the  Com¬ 
mission’s  Memorandum  Opinion  and  Order  adopted  February 
23, 1950,  and  released  February  27, 1950  (App.  391-402),  which 
denied  the  petition  of  Scripps-Howard  Radio,  Inc.,  for  rehear¬ 
ing.  The  facts  relevant  to  this  appeal  are  as  follows: 

On  September  24,  1945,  Cleveland  Broadcasting  Incorpo¬ 
rated  (hereinafter  referred  to  as  “Cleveland”)  filed  an  appli¬ 
cation  to  construct  a  new  standard  AM  broadcast  station  at 

*In  this  brief  references  to  the  printed  Joint  Appendix  appear  as  (App. 
— ),  and  references  to  the  original  record  filed  with  this  Court  appear 
as  (R-  — ). 
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Cleveland,  Ohio,  to  operate  on  1300  kilocycles  with  a  power 
of  5  kilowatts,  unlimited  time,  employing  a  directional  an¬ 
tenna  during  both  the  daytime  and  nighttime  hours  (R.  2). 2 

On  October  8,  1945,  before  the  Commission  had  taken  any 
action  on  that  application,  Scripps-Howard  Radio,  Inc.  (here¬ 
inafter  referred  to  as  “Scripps-Howard”) ,  also  filed  an  appli¬ 
cation  for  a  permit  to  construct  a  new  standard  AM  broadcast 
station  at  Cleveland,  Ohio,  requesting  the  same  frequency, 
power,  hours  of  operation,  and  type  of  antenna  as  was  re¬ 
quested  in  the  Cleveland  application  (R.  245).  Since  the  ap¬ 
plications  were  mutually  exclusive  and  a  grant  of  one  meant 
denial  of  the  other,  the  Commission,  on  December  17,  1945, 
designated  the  Scripps-Howard  and  Cleveland  applications 
for  a  consolidated  hearing,  together  with  three  other  applica¬ 
tions  for  new  standard  AM  broadcast  stations  (App.  24-27). 
For  reasons  not  material  here,  the  other  three  applications 
were  removed  from  the  hearing  docket  (R.  394). 

A  consolidated  hearing  on  the  Cleveland  and  Scripps- 
Howard  applications  was  held  in  Washington,  D.  C.,  on  Jan¬ 
uary  14 — 16,  1946.  On  September  4,  1946  the  Commission 
adopted  a  Proposed  Decision  looking  to  a  grant  of  the  Cleve¬ 
land  application  and  denial  of  the  Scripps-Howard  applica¬ 
tion  (R.  2498-2505).  Exceptions  to  the  Proposed  Decision 
and  a  request  for  oral  argument  were  filed  on  behalf  of  Scripps- 
Howard  on  September  30,  1946  (R.  2506-2537).  Oral  argu¬ 
ment  was  held  on  these  exceptions  on  November  27,  1946  (R. 
2576-2623).  On  the  same  date,  appellant  filed  a  “Petition  to 
Remand,”  which  requested,  in  the  event  that  the  Commission 
was  unable  to  conclude  from  the  existing  record  that  Scripps- 
Howard  should  be  preferred,  that  the  case  be  referred  to  the 
Examiner  to  take  further  evidence,  particularly  with  respect 
to  the  questions  of  local  residence  and  familiarity  with  local 
conditions,  and  diversification  of  control  over  the  media  of 
mass  communications  in  the  Cleveland  area,  questions  which 

■  Cleveland  Broadcasting  Incorporated  originally  filed  an  application  for 
the  same  facilities  on  October  22,  1941.  Upon  the  request  of  Cleveland 
Broadcasting  Incorporated,  which  was  necessitated  by  wartime  material 
shortages,  that  application  was  dismissed  without  prejudice  on  April  21, 
1942  (R.  1). 
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appellant  alleged  were  the  basis  of  the  Proposed  Decision,  had 
not  been  properly  raised  by  the  hearing  issues,  and  on  which  it 
had  not  had  an  opportunity  to  present  sufficient  evidence  (R. 
2624-2630).  On  February  5,  1947  the  Commission  adopted 
a  final  decision,  released  March  7,  1947,  granting  the  Cleve¬ 
land  application  and  denying  both  the  Scripps-Howard  appli¬ 
cation  and  its  Petition  to  Remand  (R.  2648-2657).  Scripps- 
Howard  filed  a  petition  for  rehearing  which,  in  part,  repeated 
the  contentions  made  in  its  Petition  to  Remand  (R.  2658). 
This  was  opposed  by  Cleveland,  but  on  September  5,  1947, 
the  Commission  set  aside  its  decision  and  reopened  the  record 
for  the  taking  of  further  testimony,  specifying  that  such  testi¬ 
mony  should  include  evidence  as  to  the  residence  in,  and 
familiarity  with,  the  Cleveland  area  of  the  officers,  directors, 
and  stockholders  of  the  respective  applicants,  the  relative  ex¬ 
tent  of  proposed  integration  of  ownership  and  management, 
and  the  extent  of  any  association  of  either  applicant  with 
other  media  of  mass  communications  in  the  area,  as  well  as 
the  “type  and  character  of  the  program  services  proposed” 
(•App.  24-26). 

A  further  hearing  was  held  on  October  22-24,  27-29,  1947.3 
On  December  22,  1947,  both  Scripps-Howard  (R.  2782-2907) 
and  Cleveland  (R.  2718-2781)  filed  Proposed  Findings  and 
Conclusions.  On  July  14,  1948,  the  Commission  adopted  a 
Proposed  Decision  looking  to  a  grant  of  the  Cleveland  appli¬ 
cation  (App.  224-273).  Scripps-Howard  filed  exceptions  to 
this  Proposed  Decision  and  requested  oral  argument  (App. 
273-331).  Oral  argument  was  held  on  these  exceptions  on 
November  26, 1948  (R.  31 15) .  On  January  27, 1949,  the  Com¬ 
mission  adopted  a  final  decision  granting  the  Cleveland  appli¬ 
cation  and  denying  the  Scripps-Howard  application  (App.  336- 
387).  Scripps-Howard  petitioned  for  rehearing  (R.  3224- 
3257)  and  moved  to  stay  the  issuance  of  a  construction  permit 
or  any  other  form  of  authorization  to  Cleveland  (R.  3258). 
The  motion  for  stay  of  issuance  of  a  construction  permit  was 
denied  (R.  3269-3270),  and  the  Scripps-Howard  petition  for 
rehearing  was  denied  by  Memorandum  Opinion  and  Order  re- 

*  The  record  before  this  Court  includes  the  transcripts  of  the  proceedings 
at  both  hearings. 
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leased  February  27,  1950  (App.  390-402).  This  appeal  was 
taken  on  March  18, 1950. 

SUMMARY  OF  ARGUMENT 

The  Commission’s  decision  to  grant  a  construction  permit  to 
Cleveland  Broadcasting  Incorporated  and  to  deny  the  mutually 
exclusive  application  of  Scripps-Howard  Radio,  Inc.,  was  ar¬ 
rived  at  as  the  result  of  a  proper  comparative  determination 
between  two  applicants.  This  determination,  under  the  pro¬ 
cedures  set  forth  in  Johnston  Broadcasting  Company  v.  Fed¬ 
eral  Communications  Commission,  85  U.  S.  App.  D.  C.  40,  175 
F.  2d  351,  included  the  making  of  basic  findings  of  fact,  fully 
supported  by  the  record,  with  respect  to  every  relevant  point 
of  difference  urged  by  either  of  the  parties,  ultimate  compara¬ 
tive  findings  of  fact  on  those  points  which  were  properly  the 
subject  of  comparative  consideration,  and  a  conclusion  as  to 
which  applicant  would  more  likely  operate  the  proposed  sta¬ 
tion  in  the  public  interest  which  was  rationally  drawn  from 
the  ultimate  findings  of  fact. 

After  finding,  on  the  basis  of  substantial  evidence  in  the  rec¬ 
ord,  that  both  applicants  were  financially  qualified  and  that  no 
finding  adverse  to  Cleveland  was  warranted  with  respect  to  its 
trustworthiness,  the  Commission  properly  excluded  these  two 
points  from  further  comparative  consideration,  since  both  can¬ 
dor  and  financial  qualification  are  basic  requisites  for  station 
licensees  but  are  not  properly  the  subject  of  comparative  deter¬ 
mination  between  qualified  applicants. 

The  relevant  comparative  points  of  difference  urged  by  the 
parties,  and  with  respect  to  which  there  was  evidence  of  rec¬ 
ord,  were  program  plans  and  policies;  efficient  use  of  the  fre¬ 
quency  applied  for;  broadcasting  experience;  local  residence; 
integration  of  ownership  and  management;  and  diversifica¬ 
tion  of  control  of  the  media  of  mass  communications.  The 
Commission  properly  evaluated  the  proposed  program  sched¬ 
ules  and  announced  operating  policies  of  the  two  applicants 
with  a  view  toward  determining  whether  each  proposed  a 
meritorious,  well-rounded  program  schedule  which  would  meet 
the  needs  and  conditions  of  the  area  to  be  served,  and  which 
would  include  reasonable  periods  of  time  for  the  broadcast  of 
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the  several  types  of  programs  required  to  meet  these  needs  and 
conditions.  The  Commission  concluded  as  a  result  of  this 
comparative  evaluation  that  the  program  plans  of  both  appli¬ 
cants  were  meritorious  and  similar  in  nature,  and  that  neither 
applicant  had  demonstrated  on  the  basis  of  such  plans  that  the 
program  service  which  would  be  provided  by  its  station  would 
be  superior  to  that  of  the  other.  The  Commission’s  conclu¬ 
sion  that  Cleveland  gave  more  assurance  of  operating  the  local, 
non-network  radio  station  proposed  by  both  applicants  in  a 
manner  best  calculated  to  serve  the  public  interest,  because  of 
the  marked  superiority  of  Cleveland  with  respect  to  local  resi¬ 
dence,  integration  of  ownership  and  management,  and  diversi¬ 
fication  of  control  of  the  media  of  mass  communications,  and 
that  its  superiority  with  respect  to  these  factors  outweighed 
the  advantages  resting  with  Scripps-Howard  with  respect  to 
the  other  relevant  factors — previous  broadcast  experience  and 
the  efficient  use  of  the  frequency — was  a  reasonable  and  ra¬ 
tional  determination  reached  through  a  composite  weighing  of 
the  remaining  relevant  points  of  difference.  Each  of  these 
factors  has  an  independent  and  substantial  relevance  to  the 
likelihood  that  a  new  applicant  will  render  a  continuing  broad¬ 
cast  service  in  the  public  interest. 

The  Commission’s  decision,  therefore,  was  based  upon  sub¬ 
stantial  evidence  of  record,  correctly  evaluated,  and  was  a 
reasonable  conclusion  reached  through  a  composite  considera¬ 
tion  of  all  relevant  points  of  difference  between  the  applicants. 

ARGUMENT 

In  this  proceeding  both  the  appellant,  Scripps-Howard 
Radio,  Inc.,  and  the  intervenor,  Cleveland  Broadcasting  Incor¬ 
porated,  applied  for  radio  facilities  in  Cleveland,  Ohio,  on  the 
same  frequency  with  the  same  power  and  hours  of  operation. 
It  therefore  became  essential  for  the  Commission  to  determine 
whether  each  of  the  applicants,  considered  individually,  was 
legally,  technically,  financially,  and  otherwise  qualified  to  be 
a  broadcast  licensee,  Cf.  Simmons  v.  Federal  Communications 
Commission,  83  U.  S.  App.  D.  C.  262,  169  F.  2d  670,  certiorari 
denied,  335  U.  S.  846,  and,  if  so,  which  of  the  two  mutually 
exclusive  applicants  was,  on  a  comparative  basis,  better 
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equipped  to  serve  the  public  interest.  Ashbacker  Radio  Corp. 
v.  Federal  Communications  Commission,  326  U.  S.  327 ;  Johns¬ 
ton  Broadcasting  Company  v.  Federal  Communications  Com¬ 
mission,  85  U.  S.  App.  D.  C.  40,  175  F.  2d  351. 

Applying  the  guiding  principles  set  forth  by  this  Court  in 
the  Johnston  case,  supra,  with  respect  to  the  proper  manner  in 
which  to  consider  comparative  cases,  the  Commission  took  evi¬ 
dence  and  made  basic  and  ultimate  findings  on  each  of  the  sev¬ 
eral  factors  advanced  by  either  of  the  contesting  parties  to 
show  that  its  competitor  was  not  qualified  to  operate  a  broad¬ 
cast  station  or  that  on  a  comparative  basis  it  was  better  quali¬ 
fied  than  the  other  applicant.  Eight  different  points  of  dif¬ 
ference  were  so  urged  by  one  or  both  of  the  parties.  These 
were  (1)  the  program  plans  and  operating  policies  of  the  pro¬ 
posed  stations,  (2)  local  residence  and  community  familiarity, 
(3)  integration  of  ownership  and  management,  (4)  diversifica¬ 
tion  of  control  over  the  media  of  mass  communications  in  the 
Cleveland  area,  (5)  previous  broadcasting  experience,  (6) 
efficient  use  of  the  frequency,  (7)  financial  qualifications,  and 
(8)  the  candor  and  reliability  of  the  applicants.  After  evalu¬ 
ating  the  evidence  with  respect  to  each  of  these  factors  the 
Commission  found  that  both  applicants  were  financially  quali¬ 
fied  and  trustworthy,  that  no  substantial  distinction  could  be 
made  between  the  two  applicants  on  the  basis  of  their  program 
proposals  and  operating  policies,  and  that  the  superiority  of 
the  Cleveland  applicant  with  respect  to  the  factors  of  local 
residence,  integration  of  ownership  and  management,  and 
diversification  of  the  media  of  mass  communications  in  Cleve¬ 
land  was  sufficiently  great,  in  the  light  of  the  factual  situation 
presented  in  the  instant  proceeding,  to  outweigh  the  superiority 
of  the  appellant  with  respect  to  the  factors  of  previous  broad¬ 
cast  experience  and  efficient  use  of  the  frequency.  The  Com¬ 
mission,  accordingly,  unanimously  awarded  the  contested 
channel  to  Cleveland. 

Appellant’s  attack  upon  this  decision  has  been  made  on 
several  levels.  It  alleges  that  the  record  demonstrates  that  its 
program  plans  and  proposed  operating  policies  were  clearly 
superior  to  those  of  Cleveland  and  that  the  Commission’s 
conclusion  that  no  substantial  distinction  existed  cannot  be 
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supported.  It  appears  to  argue  further  that  even  if  the  Com¬ 
mission  was  correct  in  concluding  that  Cleveland  was  financially 
qualified  to  construct  and  operate  its  proposed  station,  which 
it  denies,  the  admittedly  greater  financial  resources  of  Scripps- 
Howard  should  be  considered  as  one  of  the  comparative  fac¬ 
tors  favoring  a  grant  to  it;  similarly,  that  the  evidence  of  the 
lack  of  candor  allegedly  displayed  by  Cleveland  should  be 
weighed  against  intervenor,  whether  or  not  it  would  be  suffi¬ 
cient  to  disqualify  Cleveland  in  a  non-comparative  hearing. 
Finally,  appellant  argues  that  in  view  of  the  alleged  superiority 
of  Scripps-Howard  with  respect  to  programing,  financial  re¬ 
sources,  and  reliability,  as  well  as  its  admitted  advantages  with 
respect  to  broadcast  experience  and  the  efficient  use  of  the  fre¬ 
quency,  the  three  factors  which  the  Commission  found  to  be 
decisive  in  awarding  the  grant  to  Cleveland  were  “extraneous” 
and  irrelevant  to  any  comparison  of  the  relative  abilities  of  the 
two  competing  applicants  to  serve  the  public  interest.4  Appel¬ 
lant  accordingly  would  have  this  Court  believe  that  its  applica¬ 
tion  was  superior  to  that  of  intervenor  in  every  relevant  respect, 
but  that  the  Commission  nevertheless  arbitrarily  awarded  the 
license  to  Cleveland.  Examination  of  each  of  these  conten¬ 
tions,  however,  reveals  that  they  are  based  on  misconceptions 
of  the  proper  principles  to  be  followed  in  comparative  proceed¬ 
ings  and  are,  consequently,  without  merit. 

A.  The  Commission  made  proper  ultimate  findings  of  fact  with 

respect  to  every  relevant  point  of  difference  advanced  by 

the  parties.  These  findings  were  drawn  from  basic  findings 

of  fact  supported  by  substantial  evidence  in  the  record 

In  its  brief  (p.  45)  appellant  complains  that  the  Commis¬ 
sion’s  decision  fails  to  make  any  comparative  findings  with 
respect  to  the  several  factors  advanced  by  either  of  the  parties 

4  It  is  not  entirely  dear  from  its  brief  whether  appellant  is  contending 
that  the  interest  of  the  public  in  the  diversification  of  control  over  the  media 
of  mass  communications  can  never  be  considered  in  determining  the  relative 
ability  of  two  competing  applicants  to  serve  the  public  interest  in  a  given 
community,  or  whether  It  merely  contends  that  this  factor  is  irrelevant  in 
the  present  circumstances.  It  is  not  necessary  to  resolve  this  question, 
however,  since  as  demonstrated  at  pp.  21-26  infra,  the  factor  is  relevant  both 
to  comparative  determinations  in  general  and  to  the  particular  situation  in 
the  City  of  Cleveland  involved  in  the  instant  case. 
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as  demonstrating  their  superior  ability  to  serve  the  public  inter¬ 
est  through  the  establishment  of  a  new  station  in  Cleveland. 
In  fact,  however,  the  Commission  made  just  such  comparisons 
with  respect  to  each  of  the  differences  advanced,  except  the 
appellant’s  alleged  superiority  with  respect  to  financial  re¬ 
sources  and  reliability,  in  paragraphs  2  to  8  of  the  conclusions 
of  the  decision  (App.  380-386).  With  respect  to  financial  re¬ 
sources  and  reliability,  which  are  not  properly  matters  for 
comparative  consideration,  but  relate  instead  to  the  basic  quali¬ 
fications  of  any  applicant  to  hold  any  license,  the  Commission 
expressly  held,  on  the  basis  of  findings  derived  from  the  record, 
that  Cleveland  was  financially  qualified  (App.  386),  and  that 
no  adverse  conclusion  could  be  reached  as  to  its  candor  or  re¬ 
liability  (App.  364).  Appellant’s  real  complaint,  therefore, 
is  not  that  the  Commission  failed  to  reach  conclusions  with 
respect  to  each  of  the  factors,  but  rather  that  these  conclusions 
were  not  in  every  case  those  which  appellant  would  have  had 
the  Commission  draw.  Examination  of  the  findings  and  con¬ 
clusions  on  each  of  the  factors,  however,  makes  clear  that  the 
Commission  acted  quite  properly  and  reasonably  in  making 
each  of  them. 

1.  Program  plans  and  operating  policies 

It  is  apparent  from  the  amount  of  space  and  the  emphasis 
given  to  its  discussion  of  programming  in  its  brief,  that  appel¬ 
lant  places  its  principal  reliance  in  this  appeal  upon  its  conten¬ 
tion  that  its  proposed  program  schedule  and  operating  policies 
were  substantially  superior  to  those  submitted  by  Cleveland, 
and  that  the  Commission’s  conclusion  that  there  was  no  sig¬ 
nificant  distinction  between  the  two  program  proposals  which 
demonstrated  that  the  over-all  program  service  which  would  be 
provided  by  either  station  would  better  serve  the  public  inter¬ 
est,  was,  therefore,  an  arbitrary  distortion  of  the  actual  record. 

Appellant’s  argument,  however,  depends  upon  a  statistical 
analysis  of  the  program  schedules  and  operating  policies  of  the 
two  applicants  which  not  only  presents  a  distorted  picture  of 
the  differences  between  the  two  proposals  but,  more  important, 
greatly  overextends  the  area  within  which  these  factors  can  be 
relied  on  as  proper  indicia  of  an  applicant’s  ability  to  serve  the 
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public  interest.  For,  particularly  where  there  are  two  compet  - 
ing  applicants  for  new  broadcast  facilities,  evaluation  of  the 
program  proposals  of  the  applicants  cannot  be  made  purely  on 
the  basis  of  a  statistical  analysis  of  proposed  schedules  or  estab¬ 
lished  policies,  any  more  than  a  statistical  approach  can  be  ap¬ 
plied  to  a  determination  of  the  extent  of  existing  broadcast  serv¬ 
ice  available  to  two  communities.  Cf.  Easton  Publishing  Co. 
v.  Federal  Communications  Commission,  85  U.  S.  App.  D.  C. 
33,  175  F.  2d  344.  The  program  proposals  of  competing  ap¬ 
plicants  are,  of  course,  of  importance  in  a  determination  of  the 
service  to  be  rendered,  and  appellant  is  quite  right  in  stating 
that  the  public’s  interest  in  broadcasting  is,  to  a  large  extent,  its 
interest  in  securing  a  program  service  most  responsive  to  its 
needs  and  desires.  In  determining  the  extent  to  which  an  ap¬ 
plicant  can  be  expected  to  provide  such  service,  use  can  prop¬ 
erly  be  made  of  the  proposed  program  schedules  and  operating 
policies  to  ascertain  whether  an  applicant  intends  to  devote 
reasonable  periods  of  time  to  the  various  program  categories 
essential  to  a  well-rounded  program  service,  and  the  extent 
of  the  applicant’s  efforts  to  insure  the  effectuation  of  such  gen¬ 
eral  plans  by  contacts  with  civic  organizations  and  other  local 
.groups  and  individuals.  But  a  proposed  program  schedule 
projecting  for  the  future  a  “typical”  week’s  operation  is  not  a 
record  of  proven  program  service  as  such  a  schedule  would  be 
if  it  reflected  past  actual  operation,  and  a  quantitative  analysis 
and  comparison  of  two  proposed  schedules,  such  as  has  been 
attempted  by  appellant  in  the  instant  case,  cannot  hope  to 
demonstrate  conclusively  the  relative  ability  of  the  applicants 
to  provide  the  public  with  optimum  radio  service. 

This  does  not  mean  that  analysis  of  the  program  plans  of 
competing  applicants  is  without  importance  or  that  no  relevant 
conclusions  can  ever  be  drawn  therefrom.  In  some  cases  it  will 
be  apparent  from  such  analysis  that  one  or  more  of  the  com¬ 
peting  applicants  has  failed  to  provide  for  or  consider  in  any 
adequate  manner  essential  elements  of  any  well-rounded  pro¬ 
gram  service;  in  such  circumstances  the  Commission  properly 
can,  and  in  a  number  of  previous  cases  has,  determined  that  a 
genuine  basis  existed  for  choice  between  the  two  applicants. 
Thus,  in  Bay  State  Beacon  v.  Federal  Communications  Com- 
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mission,  84  U.  S.  App.  D.  C.  216, 171 F.  2d  826,  one  of  three  com¬ 
peting  applicants  for  new  facilities  proposed  to  offer  a  program 
service  in  which  no  time  would  be  set  aside  for  sustaining  pro¬ 
grams.  The  Commission  was  properly  able  to  determine  that 
its  program  proposals  were  inferior  to  those  of  the  other  appli¬ 
cants  who  were  cognizant  of  the  need  for  insuring  that  an  ade¬ 
quate  amount  of  time  be  kept  available  for  the  presentation  of 
unsponsorable  or  unsponsored  programs.  Similarly,  in  John¬ 
ston  Broadcasting  Company  v.  Federal  Communications  Com¬ 
mission,  85  U.  S.  App.  D.  C.  40, 175  F.  2d  351,  the  fact  that  one 
of  the  two  applicants  proposed  to  make  no  positive  efforts  on  its 
own  initiative  to  encourage  the  broadcast  of  programs  devoted 
to  the  discussion  of  local  civic  affairs  or  to  the  presentation  of 
differing  points  of  view  on  controversial  public  issues,  in  the 
light  of  the  negative  record  of  this  applicant  with  respect  to 
such  programming  in  the  management  of  its  existing  station, 
was  a  highly  significant,  if  not  decisive,  fact.  Cj.  Simmons  v. 
Federal  Communications  Commission,  83  U.  S.  App.  D.  C.  262, 
169  F.  2d  670,  certiorari  denied,  335  U.  S.  846. 

The  record  of  the  present  case,  however,  contains  no  evidence 
of  any  deficiency  with  respect  to  the  proposed  programming 
of  Cleveland.  On  the  contrary,  as  the  Commission  expressly 
found  (App.  384-5)  Cleveland  proposed  to  render  a  meritorious 
program  service,  and  had  prepared  a  program  schedule  which 
included  a  wide  variety  of  public  service  features  designed  to 
fulfill  the  needs  of  the  educational,  religious,  and  civic  organiza¬ 
tions  and  institutions  of  the  Cleveland  area,  including  reason¬ 
able  periods  of  time  for  sustaining,  local  live  and  public  serv¬ 
ice  broadcasts  of  all  types.6  Although  it  expressly  recognized 
that  the  program  plans  and  proposals  of  Scripps-Howard  were 
further  advanced  and  better  prepared  than  those  of  Cleveland, 

*  Appellant’s  contention,  at  page  8  of  its  brief,  that  Cleveland  will  spend 
nothing  for  local  live  talent  and  will  not  utilize  any  local  musical,  dramatic 
or  other  groups  where  it  would  be  necessary  to  compensate  them  for  their 
services,  is  clearly  unsupported  by  the  Commission’s  findings  or  the  record. 
Appellant  seeks  to  support  this  contention  by  references  to  testimony  con¬ 
cerning  the  plans  which  had  been  made  by  representatives  of  Cleveland 
with  respect  to  one  specialized  type  of  program  (App.  167),  and  completely 
■disregards  specific  evidence  that  in  addition  to  its  regular  station  staff, 
Cleveland  expected  to  spend  an  estimated  $200  per  week  for  “Live  Talent  on 
per  Job  basis”  (App.  222 ;  see  also  App.  146) . 
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and  that  the  Scripps-Howard  proposed  program  schedule  allo¬ 
cated  larger  periods  of  time  to  certain  types  of  public  service 
programs,  the  Commission  found  that  neither  applicant  had 
demonstrated  that  its  over-all  program  service  would  better 
serve  the  public  interest  than  that  of  the  opposing  applicant. 
The  Commission  made  basic  findings  of  fact  which  clearly  sup¬ 
port  this  conclusion  (Scripps-Howard,  App.  343-350;  Cleve¬ 
land,  App.  365-377). 

Thus,  both  applicants  prepared  their  program  proposals  on 
the  basis  of  comprehensive  surveys  of  the  needs  of  the  Cleve¬ 
land  area  and  after  consulting  with  numerous  community 
groups  and  organizations  (Scripps-Howard,  App.  54-59;  199- 
209;  Cleveland,  App.  37-44,  146-162).  Appellant  has  at¬ 
tempted  to  show  that  this  is  not  so  with  respect  to  Cleveland 
by  stating,  after  an  exhaustive  account  of  its  own  program 
study  and  arrangements,  that  “No  comparable  studies  or  ar¬ 
rangements  have  been  made  by  Intervenor”  (Br.  6).  It  pur¬ 
ports  to  support  this  claim  by  reference  to  the  Commission’s 
findings  on  Cleveland’s  programming  and  to  testimony  by 
Cleveland’s  proposed  general  manager,  that  he  had  not  per¬ 
sonally  made  a  survey  of  the  Cleveland  program  needs.  In 
fact,  however,  the  very  portions  of  the  Commission’s  decision 
cited  by  appellant  to  show  that  no  studies  or  arrangements 
had  been  made  by  Cleveland  (pages  365-369  of  the  Appen¬ 
dix),  disclose,  on  the  contrary,  that  detailed  studies  were  made 
on  behalf  of  Cleveland  with  respect  to  the  programming  needs 
of  the  Cleveland  area,  and  that  contacts  and  arrangements 
with  respect  to  the  presentation  of  specific  programs  and  types 
of  programs  had  been  made  with,  among  others,  leading  Cath¬ 
olic,  Protestant,  and  Jewish  groups  (App.  366),  local  judges, 
representatives  of  labor  and  industry,  the  Council  on  World 
Affairs,  the  local  Chamber  of  Commerce,  a  local  farm  group, 
and  various  patriotic  organizations  (App.  367),  with  local  de¬ 
partment  stores  and  local  women’s  organizations  (App.  368), 
and  with  the  Mayor  of  Cleveland  and  other  public  officials 
(App.  369).  The  record  contains  ample  evidence  to  support 
these  findings  (App.  37-44, 146-162). 

The  undisputed  evidence  of  the  record  shows,  and  the  Com¬ 
mission  found,  that  both  applicants  proposed  program  services 
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which  included  a  reasonable  number  of  programs  devoted  to 
such  meritorious  categories  as  international,  national,  state  and 
local  news  programs;  6  educational  programs;  agricultural  pro¬ 
grams;  religious  programs;  political  broadcasts;  sports  pro¬ 
grams;  and  programs  directed  to  groups  with  specialized 
interests  such  as  women,  children  and  the  many  different 
“nationality”  groups  residing  in  Cleveland.  Cleveland  pro¬ 
posed,  for  example,  daily  broadcasts  of  farm  news,  market  in¬ 
formation  and  reports  on  weather,  drought,  planting  and  soil 
conditions  in  the  Northern  Ohio  area  in  addition  to  weekly 
broadcasts  concerning  the  raising  of  livestock  and  other  farm 
activities  (App.  368-9;  Cleveland  Ex.  58,  59A,  p.  I),7  the  regu- 

•  Appellant  alleges  in  its  brief  (pp.  7-8)  that  its  greater  facilities  for 
securing  news  and  the  larger  periods  of  time  which  it  proposes  to  devote 
to  sftch  programs  demonstrates  Scripps-Howard’s  superiority  over  Cleve¬ 
land  with  respect  to  this  factor.  However,  the  evidence  discloses  that 
Cleveland  not  only  has  arranged  to  secure  international,  national  and  state 

i 

news  from  the  facilities  of  the  International  News  Service,  but  also  proposes 
to  employ  a  special  news  staff  of  9  persons  to  supplement  the  material  sup¬ 
plied  by  the  INS  and  to  gather  local  news  and  prepare  news  programs  for 
presentation  over  the  air  (App.  222).  The  Commission  could  thus  properly 
conclude  that  Cleveland  would  provide  its  listeners  with  adequate  news 
coverage.  Nor  does  the  total  amount  of  time  devoted  to  news  in  the  respec¬ 
tive  program  schedules  establish  in  any  manner  that  appellant’s  news  cover¬ 
age  will  be  necessarily  substantially  better  than  Cleveland’s ;  on  the  contrary 
it  illustrates  the  fallacy  of  appellant’s  statistical  approach.  For  the  dis¬ 
parity  between  the  25%  of  its  evening  time  which  Scripps-Howard  proposes 
to  devote  to  news  and  the  S.S%  of  Cleveland’s  time  during  the  evening  hours 
is  solely  the  result  of  the  fact  that  the  Scripps-Howard  schedule  calls  for  a 
15  minute  news  program  at  the  beginning  of  every  hour  during  the  evening 
(Scripps-Howard  Ex.  33,  R.  2046,  et  seq.)  whereas  Cleveland  planned  to 
have  a  more  diversified  schedule  of  news  consisting  of  a  10  minute  program 
at  6  P.  M.  (15  minutes  on  Saturday  and  Sunday),  a  5  minute  summary  at 
7  P.  M.,  and  another  10  minute  program  at  9  P.  M.  Both  propose  to  broadcast 
a  15  minute  news  roundup  at  11  P.  M.  (Cleveland  Ex.  58,  R.  2420).  It  is 
apparent  that  no  conclusion  can  be  drawn  on  the  basis  of  the  relative  number 
of  minutes  allocated.  The  rigid  schedule  proposed  by  Scripps-Howard 
would  not  necessarily  provide  better  news  coverage  than  the  more  flexible 
proposals  submitted  by  Cleveland. 

’This  brief,  like  appellant’s  (see  footnote,  p.  7)  bases  its  comparison  of 
the  amount  of  time  proposed  to  be  devoted  to  particular  types  of  programs 
upon  the  Commission’s  findings  appearing  at  p.  350  of  the  Appendix  for 
Scripps-Howard  and  at  p.  377  for  Cleveland.  With  respect  to  Cleveland, 
these  findings  are  based  on  the  Commission’s  independent  analysis  of  the 
Cleveland  programs  made  as  a  result  of  appellant’s  claim  that  the  analysis 
submitted  by  Cleveland,  Ex.  59  (R.  2421)  and  59A  (R.  2422-2443)  had  im- 
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lar  broadcast  of  a  variety  of  programs  for  children  and  high- 
school  students  (App.  369;  Cleveland  Ex.  58),  sports  programs 
(App.  368;  Cleveland  Ex.  59 A,  pp.  8, 9),  programs  of  particular 
interest  to  women  (App.  368;  Cleveland  Ex.  58),  and  regular 
forum  programs  on  matters  of  current  public  interest  (App. 
367,  Cleveland  Ex.  58,  59 A,  p.  2).  The  Cleveland  program 
schedule,  it  should  be  noted,  proposed  to  devote  more  time  to 
two  types  of  “public  service”  programs — agricultural  and  edu¬ 
cational — than  did  Scripps-Howard  (Agricultural,  Cleveland 
Ex.  59, 59 A,  R.  2421-2 ;  Scripps-Howard  Ex.  39,  R.  2092.  Edu¬ 
cational,  Cleveland  Ex.  59,  59A,  R.  2421-2;  Scripps-Howard 
Ex.  38,39,  R.  2092, 2095). 8 

A  close  analysis  of  the  program  proposals  of  the  two  appli¬ 
cants  with  respect  to  sports  programs  clearly  reveals  the  futil¬ 
ity  of  basing  a  judgment  as  to  program  service  on  a  statistical 
analysis  of  the  proposed  schedule  for  a  “typical”  week.  Ap¬ 
pellant  claims  superior  sports  programming  (as  it  claims  supe¬ 
riority  with  respect  to  other  types  of  programs)  on  the  basis 
of  percentage  figures  showing  the  time  proposed  to  be  allo¬ 
cated  to  sports  by  itself  and  Cleveland  (Br.  pp.  8-9).  These 
percentages,  drawn  from  the  Commission’s  findings  (Scripps- 

properly  classified  a  number  of  programs  listed  in  Cleveland’s  basic  proposed 
program  schedule  (Ex.  58,  R.  2420).  However,  reference  has  been  made  to 
Clevelond’s  Exhibits  59  and  59A  in  this  brief  to  the  extent  that  they  were 
found  to  be  accurate  by  the  Commission. 

The  difficulty  of  making  an  accurate  statistical  program  comparison  is 
illustrated  by  the  fact  that  Scripps-Howard  determines  the  classification  of 
a  period  of  time  devoted  predominantly  to  one  type  of  program  by  the 
classification  of  that  program,  while  Cleveland  divides  that  period  of  time 
into  several  program  classifications.  The  Commission,  at  the  time  of  this 
proceeding  had  not  defined  programs  by  topic  nor  specified  a  method  of 
classification  with  respect  to  the  allotment  of  a  particular  period  of  time 
to  one  or  more  types  of  programs. 

•Appellant’s  contention  at  page  33  of  its  brief,  that  “There  are  neither 
findings  nor  evidence  which  would  support  a  claim  that  Intervenor’s  pro¬ 
gram  proposals  are  superior  in  any  aspect,”  is,  therefore,  made  with  com¬ 
plete  disregard  of  these  two  classes  of  public  service  programs.  Cleveland 
also  proposed  to  allocate  a  greater  percentage  of  time  for  the  broadcast  of 
music  (Cleveland,  App.  377;  Scripps-Howard,  App.  350).  The  Commission 
does  not  contend  that  this  analysis  “proves”  that  Cleveland’s  programming 
in  these  categories  would  necessarily  be  superior,  merely  because  it  pro¬ 
posed  to  devote  more  time  to  such  types  of  programs.  But  it  does  show 
that  appellant’s  argument  is  unsound,  even  on  its  own  basis. 
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Howard,  App.  350;  Cleveland,  App.  377)  purport  to  show  that, 
in  terms  of  the  basic  broadcast  day,  Scripps-Howard  will  devote 
8%  of  its  time  to  sports,  and  Cleveland  will  devote  3.95%  to 
sports.  The  corresponding  figures  for  the  hours  between  6 
P.  M.  and  11  P.  M.  are  6%  and  2.61%  (App.  350,  377).  How¬ 
ever,  as  the  Commission’s  decision  (App.  377,  footnote  9),  but 
not  appellant’s  brief,  points  out,  these  figures  for  Cleveland  do 
not  include  seasonal  sports.  The  figures  for  Scripps-Howard, 
which  show  a  total  of  615  minutes  of  sports  programs,  do  in¬ 
clude  such  seasonal  sports  as  baseball  games  (Scripps-Howard 
Ex.  38,  R.  2092,  Ex.  39,  R.  2105).  If  the  seasonal  sports  pro¬ 
grams  planned  by  Cleveland  are  included,  Cleveland  will  have 
a  total  of  610  minutes  of  sports  (Cleveland  Ex.  59A,  R.  2429, 
2430;  App.  374-5).  When  the  sports  programs  of  both  are 
considered  on  the  same  basis,  therefore,  the  apparent  differ¬ 
ence  vanishes  and  it  is  seen  that  both  applicants  proposed  a 
similar  allotment  of  time  for  sports. 

Just  as  the  season  of  the  year  will  greatly  affect  the  amount 
of  time  devoted  to  sports  programs  in  any  one  week,  requiring 
departure  from  the  typical  schedule  presented  to  the  Commis¬ 
sion,0  so  innumerable  other  factors,  which  cannot  be  incorpo¬ 
rated  into  any  schedule  in  advance,  will  require  constant 
changes  in  a  proposed  schedule.  Every  broadcast  station,  and 
particularly  a  non-network  station  devoted  to  the  needs  and 
interests  of  a  particular  metropolitan  area,  must  vary  its  sched¬ 
ule  to  permit  the  broadcast  of  special  programs  concerning 
events  of  current  public  interest.  It  must  also  be  prepared  to 
depart  from  initial  plans  to  meet  changing  community  needs 
and  interests.  The  broad  understanding  of  these  needs  and 
interests  revealed  by  a  well-rounded  proposed  schedule  is  there¬ 
fore  far  more  significant  to  a  determination  of  the  program 
service  to  be  offered  than  the  precise  programs  planned  and 

*Thus  the  Scripps-Howard  schedule  calls  for  afternoon  baseball  games 
on  Saturday,  Sunday,  and  Monday,  but  no  games  during  the  rest  of  the 
week.  However,  during  the  baseball  season,  if  Scripps-Howard  “carries 
the  games”  as  it  says  it  intends  to,  it  will  clearly  carry  games  every  day  of 
the  week  in  which  the  Cleveland  team  is  playing  and  will  carry  them  at 
night  whenever  the  Cleveland  games  are  played  at  night,  as  some  of  them 
are.  But  such  broadcasts  will  necessarily  mean  a  rescrambling  of  the  pro¬ 
posed  Scripps-Howard  program  schedule. 
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the  number  of  minutes  proposed  to  be  devoted  to  each  program 
in  a  “typical”  week  which,  by  the  nature  of  things,  cannot  be 
expected  to  represent  any  actual  week’s  broadcasting. 

As  is  the  case  with  program  plans,  as  revealed  by  the  typical 
schedules,  no  significant  distinction  between  the  two  applicants 
is  shown  by  a  comparative  examination  of  their  proposed  oper¬ 
ating  policies.  The  Commission  made  careful  findings  of  fact 
concerning  the  operating  policies  of  both  applicants  (Scripps- 
Howard,  App.  344,  349-350;  Cleveland,  App.  365-6,  369). 
These  findings  show,  as  the  Commission  concluded  (App.  384), 
that  while  Scripps-Howard  was  further  advanced  in  terms  of 
formalization  of  certain  policies,  neither  applicant  could  be  pre¬ 
ferred  on  the  basis  of  its  program  policies,  which  were  almost 
identical.  Thus,  Scripps-Howard’s  board  of  directors  had 
adopted  a  policy  of  limiting  commercial  time  to  70%  (App. 
349-350).  Although  Cleveland  had  not  crystallized  its  policy 
to  this  extent,  the  record  shows  that  the  proposed  program  di¬ 
rector  and  general  manager  of  Cleveland  had  agreed  that  Cleve¬ 
land  would  strive  to  limit  commercial  time  to  60%,  with  70% 
as  an  absolute  maximum,  and  that  this  policy  was  to  be  pre¬ 
sented  to  the  board  of  directors  (App.  170-3).  Scripps-How¬ 
ard  proposed  an  average  of  not  more  than  400  spot  announce¬ 
ments  per  week  (App.  350),  and  the  testimony  on  behalf  of 
Cleveland  was  that,  although  no  formal  board  action  had  yet 
been  taken,  there  would  be  an  average  of  355  spot  announce¬ 
ments  per  week  (App.  191-2,  369-370). 

Similarly,  both  applicants  proposed  an  independent  non¬ 
network  operation.  Appellant  states  (Br.  p.  9)  that  it  “will 
operate  its  proposed  station  without  network  affiliation  so 
long  as  the  existing  need  for  local  operation  continues  regard¬ 
less  of  availability  of  network  affiliation.  Intervenor  will  con¬ 
sider  network  affiliation  whenever  it  may  become  available.” 
The  implication  of  this  last  sentence,  that  Cleveland  had  indi¬ 
cated  it  might  accept  a  network  affiliation  whenever  it  might 
become  available,  is  unsupported  by  the  Commission’s  find¬ 
ings  cited  in  supports,  (App.  365) ,  or  by  the  record.  The  Com¬ 
mission  found  that  Cleveland  planned  a  non-network  opera¬ 
tion  and  that  the  board  of  directors  had  made  no  determination 
as  to  whether  a  network  affiliation  might  be  considered  at  some 


16 


futiire  date,  if  available.  The  record  shows  (App.  37,  173) 
that  the  Cleveland  board  of  directors  planned  a  non-network 
operation,  that  it  had  made  no  plans  for  any  network  affiliation, 
and  that  the  statement  that  affiliation  might  be  considered  by 
the  board  at  some  later  date,  if  it  were  in  the  interest  of  public 
service,  was  merely  an  expression  of  the  personal  opinion  of 
the  proposed  program  director. 

With  respect  to  the  furnishing  of  time,  without  charge,  for 
the  broadcast  of  all  viewpoints  on  controversial  issues,  the  Com¬ 
mission  found  that  Cleveland  and  Scripps-Howard  would  both 
do  so.  At  page  7  of  its  brief,  appellant  refers  to  a  provision  of 
its  code  of  instructions  directing  station  managers  actively  to 
promote,  free  of  charge,  broadcasts  of  all  viewpoints  on  con¬ 
troversial  public  issues.  It  then  states,  “Intervenor  has  no 
such  code  and  its  program  policies  include  no  such  require¬ 
ments  (App.  365).”  In  fact,  however,  the  cited  reference  dis¬ 
closes  that  Cleveland  had  adopted  a  policy  of  making  time 
available  without  charge  for  broadcasting  matters  of  general 
public  interest  of  a  noncontroversial  nature  (App.  365),  and 
that  “Time  also  would  be  donated,  within  reasonable  limits,  for 
the  expression  of  opposing  views  on  questions  of  general  public 
interest,  but  should  a  party  request  more  time  than  the  pro¬ 
posed  station  could  afford  to  give  for  such  purpose,  a  charge 
would  be  made  therefor  and  certain  types  of  established  forum 
programs  might  also  be  sponsored  within  the  discretion 
of  the  station  management”  (App.  366).  The  record 
fully  supports  this  finding  (Cleveland  Ex.  53,  R.  2414).  It  is 
apparent  therefore  that  far  from  being  divergent  in  policy,  as 
implied  by  appellant,  the  two  applicants  proposed  substantially 
the  same  policy  in  treating  discussions  of  controversial  issues. 
Both  proposed  to  devote  reasonable  amounts  of  time,  without 
charge,  for  the  discussion  of  controversial  public  issues.  The 
only  distinction  is  that  Cleveland  had  expressed  a  willingness 
to  sell  additional  time  for  such  discussions  over  and  beyond  that 
which  it  finds  itself  able  to  provide  free,  whereas  Scripps- 
Howard  apparently  will  not  do  so. 

With  respect  to  proposed  program  service  and  policies,  there¬ 
fore,  the  Commission  concluded  (App.  384-385)  that  each  ap¬ 
plicant  proposed  to  render  a  meritorious  program  service  and 
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that  each  had  prepared  a  program  schedule  which  included  a 
wide  variety  of  public  service  features  designed  to  fulfill  the 
needs  of  the  educational,  religious  and  civic  organizations  and 
institutions  of  the  Cleveland  area.  Its  findings,  based  on  the 
record  before  it,  clearly  support  its  conclusion  that  neither 
applicant  had  demonstrated  that  its  overall  program  service, 
as  outlined  in  its  program  schedules  and  operating  policies, 
would  better  serve  the  public  interest. 

2.  Local  residence 

The  Commission  stated  in  its  decision  (App.  380),  “In  con¬ 
sidering,  on  a  comparative  basis,  competing  qualified  applicants 
for  broadcast  facilities,  we  have  consistently  attached  consider¬ 
able  weight  to  the  factor  of  local  residence  and  familiarity  with 
local  conditions  in  the  community  to  be  served.”  The  reason¬ 
ableness  of  this  position  is  apparent.  The  grant  of  a  license 
for  a  radio  station  is  a  grant  of  a  facility  designed  to  render  a 
broadcast  service  in  the  public  interest  to  the  particular  com¬ 
munity  served  by  the  station.  The  character  and  quality  of 
that  service  may  be  vitally  affected  by  the  presence  or  absence 
of  ties  of  residence  to  the  area  by  those  who  own  and  control 
the  operation  of  the  station.  It  seems  undeniable  that  a  resi¬ 
dent  of  any  particular  community  or  area  is  more  likely  to  have 
a  keen  interest  in,  and  knowledge  of,  that  area  and  its  interests, 
problems,  needs  and  desires  than  a  nonresident.  Since  that 
is  so,  he  can  with  more  assurance  be  entrusted  in  that  area  with 
an  important  organ  of  communication  which,  by  statute,  must 
render  a  service  in  the  public  interest.  Moreover,  continued 
local  residence  affords  an  insight  into  the  ever-changing  needs 
and  desires  of  the  area  and  an  opportunity  for  continuing  super¬ 
vision  of  the  extent  to  which  the  station  is  meeting  those  needs 
and  desires.  This  is  particularly  important  where,  as  in  the 
present  case,  both  applicants  proposed  a  localized  non-network 
service. 

While  other  factors  may,  in  particular  instances,  outweigh, 
or  even  nullify,  the  factor  of  local  residence,  it  is  certainly  one 
the  consideration  of  which  is  reasonable  in  a  comparative  deter¬ 
mination,  and  which  has  a  substantial  relation  to  the  statutory 
standard  of  the  public  interest.  Johnston  Broadcasting  Com- 
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party  v.  Federal  Communications  Commission,  85  U.  S.  App. 
D.  C.  40, 175  F.  2d  351. 10 

The  Commission  found  (App.  352,  353),  without  challenge, 
that  all  of  the  officers,  directors  and  stockholders  of  Cleveland, 
with  two  exceptions,  presently  reside  in  the  Cleveland  area.11 
Of  the  two  who  do  not  now  reside  in  Cleveland,  Fred  Ripley 
and  Paul  C.  Aiken,  both  formerly  resided  there  (App.  120, 121, 
123, 125, 126),  and  both  intended  to  return  (App.  120, 121, 141, 
142).  In  addition,  as  the  Commission  expressly  found  (App. 
381): 

Represented  among  the  stockholders  of  this  corpora¬ 
tion  are  individuals  with  widely  diversified  backgrounds 
of  experience  in  such  fields  as  manufacturing,  industry, 
merchandising,  banking,  advertising,  real  estate,  insur¬ 
ance,  finance,  journalism,  law,  education,  religion,  man¬ 
agement,  and  labor.  In  addition  to  their  professional 
and  business  activities,  a  number  of  these  officials  have, 
in  the  past,  held  important  public  offices,  both  elective 
and  appointive,  and  several  are  still  serving  in  re¬ 
sponsible  positions  in  the  city  government  of  Cleveland. 
Most  of  the  officers,  directors,  and  stockholders  of  this 
applicant  have  actively  participated  in  the  civic  and 
philanthropic  life  of  the  community.  In  fact,  considered 
collectively,  the  members  of  this  corporation,  through 
their  long  residence,  as  well  as  through  their  civic  and 

*  The  Court  in  that  case  said : 

“To  illustrate,  local  residence  may  not  be  an  essential  to  qualification. 
But  as  between  two  applicants  otherwise  equally  able,  local  residence 
might  be  a  decisive  factor”  (85  U.  S.  App.  D.  C.  at  45 ;  175  F.  2d  at  356). 

This  statement  obviously  meant  that  local  residence  is  a  relevant  factor, 
and  the  fact  that  it  might  be  a  decisive  factor  when  all  others  were  equal 
clearly  does  not  imply  that  it  can  only  be  considered  when  all  others  are 
equal.  But  once  relevance  is  established,  the  factor  must  be  considered  if 
presented  and  its  weight  will  depend  upon  the  other  factors  involved. 

u  Charles  A.  Seltzer,  a  director  and  stockholder,  who  was  to  be  program 
director,  disposed  of  his  stock  interest  and  was  replaced  as  program  director 
after  the  close  of  the  record.  This  deletion  of  one  of  23  stockholders  who 
are  residents  of  Cleveland,  a  change  of  2.2%  in  the  stock  ownership,  could 
not  be  a  material  change  in  the  general  picture  of  local  ownership,  and  the 
Commission  so  found  in  its  Memorandum  Opinion  and  Order  of  February 
23,  1950,  denying  Scripps-Howard’s  petition  for  rehearing  (App.  891,  at 
395-396). 
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professional  pursuits,  are  deeply  rooted  in  the  life  of 
Cleveland  and  are  representative  of  practically  every 
phase  of  public  activity  in  that  city. 

The  supporting  findings  for  these  conclusions,  which  are  based 
on  extensive  and  undisputed  evidence  in  the  record  (see,  for 
example,  excerpts  from  this  testimony  set  out  at  App.  44-48, 
51-52,  82-86,  90-93,  106,  117-120),  are  fully  set  out  in  para¬ 
graphs  25-27  of  the  decision  (App.  241-247). 

With  respect  to  Scripps-Howard,  on  the  other  hand,  the 
record  showed,  and  the  Commission  found,  that  all  voting 
stock  is  held  by  the  E.  W.  Scripps  Company  (App.  339), 
80.2%  of  whose  common  voting  stock  is  held  by  the  Edward 
W.  Scripps  Trust  (App.  342) ,  the  legal  control  of  which  is  vested 
in  three  trustees.  None  of  the  individual  owners  of  the  com¬ 
mon  voting  stock  in  the  E.  W.  Scripps  Company  is  a  Cleveland 
resident  (App.  342).  Charles  E.  Scripps  is  the  only  bene¬ 
ficiary  of  the  trust,  the  only  one  of  six  directors  of  the  E.  W. 
Scripps  Company,  and  the  only  trustee  of  the  Edward  W. 
Scripps  Trust  who  resides  in  Cleveland  (App.  342).  Nor  was 
there  any  showing  of  active  participation  in  appellant’s  activi¬ 
ties  by  Charles  E.  Scripps  (App.  342).  Moreover,  Scripps- 
Howard  policy  is  determined  by  a  board  of  five  directors  or  a 
three-man  executive  committee  (App.  339).  Only  one  of 
these  persons,  James  C.  Hanrahan,  a  member  of  both,  resides  in 
Cleveland  (App.  339). 

The  argument  of  Scripps-Howard  that  it  will  have  available 
the  assistance  of  the  staff  of  The  Cleveland  Press  (App.  55, 
57,  60-61, 64-74),  and  a  panel  of  other  local  citizens  (who  will 
have  no  authority  over  the  operation  of  the  station)  (App. 
56-57),  to  prepare  public  service  programs,  is  to  a  large  extent 
an  admission  of  the  importance  of  local  ownership  of  a  radio 
station,  since  a  lack  of  local  ownership  necessitates  turning  to 
some  other  source  for  an  insight  into  local  affairs.  But  the 
willingness  and  ability  of  a  nonresident  owner  to  consult  with 
people  familiar  with  local  conditions  is  no  substitute  for  the 
lack  of  such  familiarity  on  the  part  of  the  persons  responsible 
for  and  exercising  control  over  the  policy  of  the  proposed  sta¬ 
tion.  The  Commission  properly  determined,  therefore,  that 
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a  better  broadcast  service  could  be  expected  from  a  group  able 
to  transform  its  wide  knowledge  and  experience  in  community 
affairs  into  operating  policies  of  the  station  as  the  result  of  its 
direct  proprietary  control  over  the  policy  and  operating  deter¬ 
minations  of  the  licensee. 

I  3.  Integration  of  ownership  and  management 

Integration  of  ownership  and  management  is  a  significant 
factor  in  any  determination  of  which  of  two  applicants  is  better 
equipped  to  operate  a  radio  station  in  the  public  interest. 
Such  integration  not  only  provides  some  assurance  that  pro- 
grand  proposals  and  policies  enunciated  in  hearings  before  the 
Commission  will  be  carried  out,  but  also  goes  to  the  very  root 
of  continuous  operation  in  the  public  interest.  Bay  State 
Beacon  v.  Federal  Communications  Commission,  84  U.  S.  App. 
D.  C.  216,  171  F.  2d  826.  Active  participation  by  the  owners 
of  a  radio  station  in  the  determination  and  effectuation  of 
operating  policies  and  business  management  means  effective 
control  by  those  with  the  keenest  interest  in  the  success  of  the 
enterprise.  It  also  means  effective  control  by  those  responsible 
for  the  operation  of  the  station  in  the  public  interest.  If  the 
Commission  is  to  make  careful  inquiry,  as  it  does,  into  the 
qualifications  of  an  applicant  to  operate  a  proposed  station  in 
the  public  interest,  it  is  important  that  this  inquiry  be  made 
productive  of  an  operation  in  the  public  interest  by  a  real  par¬ 
ticipation  in  the  day-to-day  operation  of  the  station  on  the  part 
of  those  to  whom  the  license  is  granted  on  the  basis  of  then- 
proved  qualifications. 

The  Commission  found,  with  respect  to  this  important  fac¬ 
tor,  that  the  only  officer  or  director  of  Scripps-Howard  who 
would  participate  actively  in  the  day-to-day  operation  of  the 
station  had  no  ownership  interest  whatsoever  (App.  383). 
Not  one  director,  officer,  or  member  of  the  executive  committee 
of  Scripps-Howard  owns  voting  stock  in  the  applicant  cor¬ 
poration,  or  in  its  parent,  the  E.  W.  Scripps  Company  (R. 
2039,  2130).  In  contrast,  every  director  of  Cleveland  either 
owned  or  had  subscribed  for  stock  in  Cleveland  Broadcasting 
Incorporated  (App.  353).  The  same  is  true  of  every  officer  of 
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that  corporation  (App.  353).  Fred  R.  Ripley,  the  proposed 
general  manager  of  Cleveland,  who  is  also  executive  vice  presi¬ 
dent  and  a  director,  subscribed  for  200  shares  of  capital  stock 
(App.  353).  Ray  T.  Miller,  a  former  mayor  of  the  City  of 
Cleveland,  and  president  of  the  Cleveland  applicant,  plans 
to  use  at  least  one-half  of  his  time  in  active  participation  in 
the  operation  of  the  station  (App.  102).  He  is  the  owner  of 
772  shares  (App.  353).  In  addition,  several  other  of  the  offi¬ 
cers  and  directors  of  Cleveland,  all  of  whom  are  stockholders, 
will  render  assistance  and  advice  in  the  daily  operation  of 
the  station,  and  other  stockholders  with  varied  experience  are 
prepared  to  play  an  active  part  in,  and  devote  appreciable 
amounts  of  time  to,  the  preparation  of  programs  concerning 
such  fields  as  labor,  management,  religion,  civic  affairs,  and 
sports  (App.  383).  The  Commission  made  detailed  findings 
of  fact  with  respect  to  the  wide  range  of  experience  of  these 
men  and  their  availability  in  guiding  the  affairs  of  the  station 
(App.  355-362),  and  these  findings  are  clearly  supported  by 
the  record  (Ray  Miller,  App.  11  18,  102;  Ray  Lamb,  App. 
107;  Harold  N.  McLaughlin,  App.  179-183;  Alvanley  John¬ 
ston,  App.  87-88,  R.  1146-1151;  Felix  Matia,  App.  102-104, 
R.  1268-1279;  Senator  Bulkley,  App.  117,  R.  801-805;  Thomas 
M.  Carey,  R.  1361-1368;  Dan  W.  Duffy,  App.  119-120).  The 
proposed  general  manager,  of  the  station  testified  that  it  was 
planned  to  call  upon  the  stockholders  of  Cleveland  for  advice 
on  matters  within  their  particular  knowledge  (App.  130-132). 

The  Commission  was,  therefore,  clearly  acting  properly  in 
finding  that  with  respect  to  integration  the  proposal  of  Cleve¬ 
land  was  greatly  superior  to  that  of  Scripps-Howard. 

4.  Diversification  of  the  media  of  mass  communications 

The  question  of  the  effect  of  joint  association  of  newspapers 
and  radio  stations  upon  the  operation  of  radio  stations  in  the 
public  interest  is  one  that  has  been  before  both  the  Commis¬ 
sion  and  this  Court  in  the  past  with  a  resultant  clarification  of 
the  policy  to  be  applied.  The  Commission  has  consistently 
favored  applicants  without  newspaper  connections  in  compara- 
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tive  proceedings,12  and  has  recognized  that  as  against  operation 
of  stations  by  non-newspaper  applicants,  the  licensing  of  news¬ 
paper  interests  results  in  less  competition  in  the  communica¬ 
tions  field  and  provides  less  diversification  of  the  media  for  dis¬ 
semination  of  news  and  information  in  the  area  concerned. 
Port  Huron  Broadcasting  Company,  5  F.  C.  C.  177  (1938) ; 
StepherHson,  Edge  and  Korsmeyer  et  al.,  8  F.  C.  C.  497  (1941) ; 
Sandusky  Broadcasting  Co.,  3  Pike  &  Fischer,  R.  R.  1265 
(1947) ;  James  A.  Noe ,  3  Pike  &  Fischer,  R.  R.  1821  (1949). 13 

This  general  policy  of  the  Commission  has  been  upheld  by 
this  Court  in  every  instance.  In  Stahlman  v.  Federal  Com¬ 
munications  Commission,  75  U.  S.  App.  D.  C.  176,  126  F.  2d 

“In  some  instances  of  course,  other  factors  have  outweighed  this  one 
and  the  Commission  has  made  grants  to  newspaper  applicants  in  compara¬ 
tive  proceedings.  See  Hanford  Pub.  Co.,  3  Pike  &  Fischer,  R.  R.  1281 
(1947)  (equitable  distribution  of  broadcasting  facilities  between  communi¬ 
ties)  ;  Town  Talk  Broadcasting  Co.,  3  Pike  &  Fischer,  R.  R.  769  (1947) 
(superior  knowledge  of  community).  Newspaper  ownership  has  never 
been  a  disqualifying  factor  nor  one  of  constantly  determinative  weight,  but 
rather  one  to  be  considered  in  conjunction  with  the  other  relevant  elements. 

“  In  1944,  at  the  conclusion  of  an  extensive  hearing  concerning  the  ques¬ 
tion  of  newspaper  ownership  of  radio  stations,  the  Commission  on  January 
13, 1944,  issued  a  Public  Notice  (9  F.  R.  702)  which  stated  in  part: 

“The  Commission  has  concluded,  in  the  light  of  the  record  in  this  pro¬ 
ceeding  and  of  the  grave  legal  and  policy  questions  involved,  not  to  adopt 
any  general  rule  with  respect  to  newspaper  ownership  of  radio  stations. 

•  *  •  •  * 

“Aside  from  the  specific  question  of  common  ownership  of  newspapers 
and  radio  stations,  the  Commission  recognizes  the  serious  problem  in¬ 
volved  in  the  broader  field  of  the  control  of  the  media  of  mass  communica¬ 
tions  and  the  importance  of  avoiding  monopoly  of  the  avenues  of  com¬ 
municating  fact  and  opinion  to  the  public.  All  the  Commissioners  agree 
to  the  general  principle  that  diversification  of  control  of  such  media  is 
desirable.  The  Commission  does  not  desire  to  discourage  legally  qualified 
persons  from  applying  for  licenses,  but  does  desire  to  encourage  the  maxi¬ 
mum  number  of  qualified  persons  to  enter  the  field  of  mass  communications, 
and  to  permit  them  to  use  all  modem  inventions  and  improvements  in  the 
art  to  insure  good  public  service 

“In  the  processing  of  individual  applications  for  licenses  the  Commission 
will  inquire  into  and  in  its  decisions  give  expression  to  ‘public  interest’ 
considerations.  The  Commission  does  not  feel  that  it  should  deny  a  license 
merely  because  the  applicant  is  engaged  or  interested  in  a  particular  type 
of  business.  However,  it  does  not  intend  in  granting  licenses  in  the  public 
interest  to  permit  concentration  of  control  in  the  hands  of  the  few  to  the 
exclusion  of  the  many  who  may  be  equally  well  qualified  to  render  such 
public  service  as  is  required  of  a  licensee.” 
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124,  the  Commission  brought  an  action  against  Stahlman  to 
enforce  its  subpoena  issued  in  a  proceeding  instituted  for  the 
purpose  of  examining  the  effect  of  the  association  of  licensees 
and  newspapers,  the  proceeding  resulting  in  the  issuance  of 
Public  Notice  quoted  in  footnote  13,  p.  22.  Although  stating 
that  the  Commission  could  not  promulgate  an  inflexible  rule 
barring  newspapers  as  a  class  from  radio  station  ownership, 
the  Court  directly  upheld  the  power  of  the  Commission  to  con¬ 
sider  in  licensing  proceedings  the  effect  upon  the  public  in¬ 
terest  of  the  joint  association  of  newspapers  and  radio  sta¬ 
tions.  Again,  in  Plains  Radio  Broadcasting  Co.  v.  Federal 
Communications  Commission,  85  U.  S.  App.  D.  C.  48,  175  F. 
2d  359,  the  Court  held  that,  while  the  incompleteness  of  the 
findings  in  that  case  required  a  reversal,  the  Commission  had 
properly  viewed  newspaper  ownership  as  a  relevant  factor 
bearing  on  the  comparative  qualifications  of  applicants  for 
mutually  exclusive  facilities. 

The  reasons  for  this  policy  of  preferring  applicants  without 
newspaper  interests  in  the  same  area  as  the  proposed  station, 
and  the  relationship  of  the  policy  to  the  public  interest,  may 
be  simply  stated.  The  basic  aim  of  a  comparative  hearing — 
to  choose  the  applicant  best  able  to  render  a  broadcast  service 
in  the  public  interest — must  be  achieved  with  recognition  of  the 
fact  that  a  radio  station  is  but  one  of  several  types  of  media  of 
mass  communications.  The  medium  most  similar  to  radio  in 
its  coverage  and  scope  is  the  daily  newspaper.  Diversification 
of  control  of  these  media  in  any  area  results  in  more  competi¬ 
tion  between  them,  avoids  concentration  of  control  of  the  ave¬ 
nues  of  communicating  fact  and  opinion  to  the  public,  and 
makes  available  the  fruits  of  a  more  varied  approach  to  ques¬ 
tions  of  interest  to  the  community. 

As  the  Supreme  Court  has  stated,  the  First  Amendment  to 
the  Constitution  of  the  United  States  “rests  on  the  assump¬ 
tion  that  the  widest  possible  dissemination  of  information  from 
diverse  and  antagonistic  sources  is  essential  to  the  welfare  of 
the  public.”  Associated  Press  v.  United  States,  326  U.  S.  1, 20. 
With  respect  to  the  licensing  of  radio  stations,  this  policy  is  not 
a  vague  concept  of  the  “general  welfare,”  as  appellant  asserts 
(Br.  44-45).  Although  all  radio  stations  have  a  duty  to  pro- 
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vide  fair  and  well-balanced  programs  presenting  all  sides  of 
controversial  issues  of  public  interest,  there  is  bound  to  be  a  real 
difference  in  the  day-to-day  selection  of  programs  by  stations 
under  separate  management  and  control.  If  one  of  the  two  ap¬ 
plicants  has  an  ownership  interest  in  a  large  daily  newspaper 
in  the  same  community,  with  which  it  intends  to  have  close  ties, 
the  grant  of  a  license  to  that  applicant  will  not  provide  the  com¬ 
munity  with  a  new  source  of  public  expression  and  a  new  and 
different  editorial  judgment  as  to  the  needs  and  interests  of  the 
community,  such  as  would  be  the  case  if  the  unaffiliated  appli¬ 
cant  were  to  be  preferred.  The  fact  that  there  may  already  be 
some  diversification  of  ownership  in  the  community  as  a  result 
of  the  existence  of  competing  newspapers  or  other  independ¬ 
ently  owned  broadcast  stations,  does  not  mean  that  the  princi¬ 
ple  of  encouraging  further  diversity  is  no  longer  valid,  although, 
of  course,  the  weight  to  be  given  to  the  factor  in  any  given  cir¬ 
cumstance  will  in  part  depend  on  such  considerations. 

The  facts  in  this  case  are  clear  and  undisputed.  All  of  the 
voting  stock  of  Scripps-Howard  is  owned  by  the  E.  W.  Scripps 
Co.,  which  elects  the  directors  and  exercises  all  controls  accom¬ 
panying  ownership  of  Scripps-Howard.  (App.  34.)  The  E.  W. 
Scripps  Co.  also  owns  and  publishes  The  Cleveland  Press,  the 
second  largest  daily  newspaper  in  Cleveland  (App.  33,  R.  2120). 
The  record  shows  also  that  the  operation  of  the  proposed  radio 
station  would,  in  several  important  respects,  be  tied  to  the 
operation  of  The  Cleveland  Press.  The  radio  station  staff 
would  rely  on  The  Press  staff  for  knowledge  of  local  conditions 
(App.  57,  74),  a  member  of  The  Press  staff,  Mr.  Meilink  (R. 
981,  982),  would  serve  as  coordinator  and  arranger  of  the 
Scripps-Howard  public  service  programs  (R.  837),  local  news 
gathered  by  The  Press  staff  would  be  made  available  to  the 
radio  station  (App.  57),  both  the  newspaper  and  radio  station 
would  use  essentially  the  same  staff  to  collect  news  (R.  1011), 
and  the  news  gathering  process  in  general  would  be  a  coopera¬ 
tive  one  between  The  Press  and  Scripps-Howard  (R.  1060-61, 
1018-19).  These  facts  show  that,  to  a  substantial  degree,  the 
grant  of  a  construction  permit  and  license  to  Scripps-Howard 
would  result  in  a  duplication  by  the  station  of  the  service  ren- 
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dered  by  the  newspaper  and  the  newspaper’s  approach  to  com¬ 
munity  needs  and  problems.14 

Neither  the  Cleveland  applicant  nor  any  of  its  stockholders 
has  any  newspaper  connections  in  the  Cleveland  area.  The 
grant  of  its  application  provides  the  people  of  the  area  with 
a  new  and  independent  source  of  news  and  other  informa¬ 
tion,13  and  diversifies  control  over  important  media  of  mass 
communication. 

Appellant  argues  that  the  Commission  ignored  the  fact  that 
Cleveland  was  already  the  permittee  for  an  FM  station,  and 
that,  to  this  extent,  a  grant  to  Cleveland  of  an  AM  license 
would  result  in  a  concentration  rather  than  diversification  of 
the  media  of  mass  communications  (Br.  p.  41).  But  while 
Cleveland’s  ownership  of  an  FM  station  might  be  relevant  in 
a  case  where  it  was  competing  for  an  AM  frequency  with  an 
applicant  which  owned  neither  newspaper  nor  FM  facilities, 
it  is  clearly  not  a  factor  to  be  considered  in  a  situation  like 
the  present  one,  where  Scripps-Howard,  too,  was  the  permittee 
of  an  FM  station,  and  in  addition  owned  one  of  the  three 
daily  newspapers  of  general  circulation. 

The  Commission  recognized  that  a  connection  with  a  large 
and  established  newspaper  may  give  an  applicant  access  to  the 
fruits  of  the  labor  of  skilled  newspaper  personnel.16  It  believes, 
however,  that  it  is  more  important  to  secure  a  diversification  of 
the  outlets  for  the  dissemination  of  information,  and  that  the 
advantages  to  be  gained  by  the  use  of  newspaper  talent  are  se¬ 
verely  minimized  by  the  fact  that  such  use  results  in  a  loss  of  in¬ 
dividuality  on  the  part  of  the  station  in  its  presentation  of  news 

14  One  example  of  the  effect  of  this  reliance  upon  the  newspaper  is  the 
agreement  between  the  two  that  the  newspaper  may  withhold  news  stories 
on  which  it  wants  a  “scoop.”  (R.  1010, 1011 ;  App.  345.) 

“Appellant’s  argument  (Br.  42)  that  Cleveland’s  nine  man  news  staff 
is  so  small  that  it  cannot  be  expected  to  afford  any  competition  to  the  news 
gathering  facilities  of  The  Cleveland  Press  or  uncover  any  news  not  known 
to  the  newspaper,  is  not  only  an  unsupported  assumption  but  also  a  clear 
attempt  to  ignore  the  fact  that  the  advantages  of  diversification  rest  as 
much  in  diversification  of  the  selection  and  presentation  of  programs  as  in 
competition  between  news  gathering  organizations. 

“  It  should  be  noted,  however,  that  the  staff  of  The  Cleveland  Press  would 
also  be  available  for  consultation  by  Cleveland  Broadcasting  Incorporated 
(App.  78-82). 
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and  other  related  programs.  This  consideration  is,  of  course, 
of  particular  applicability  where  the  proposed  station  will  pro¬ 
vide  service  to  the  same  community  already  served  by  the  affil¬ 
iated  newspaper.  The  heavy  reliance  placed  by  Scripps- 
Howard  upon  the  facilities  of  The  Cleveland  Press,  not  only 
for  news,  but  also  for  knowledge  of  community  conditions  and 
problems  (App.  55,  57,  60-61,  64-74)  shows  that  Scripps- 
Howard  in  an  important  aspect  proposes  not  an  independent 
source  of  information  but  a  further  enlargement  of  an  existing 
source.  The  Commission  therefore  properly  considered  the 
question  of  newspaper  affiliation  in  choosing  between  the  com¬ 
peting  applicants. 

5.  Broadcasting  experience 

Previous  broadcasting  experience  on  the  part  of  stockholders, 
officers  and  directors  of  an  applicant  for  new  facilities  is  ob¬ 
viously  a  factor  which  has  a  clear  relevance  to  the  likelihood 
of  operation  of  the  applicant's  proposed  station  in  the  public 
interest.  Johnston  Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission,  85  U.  S.  App.  D.  C.  40, 175  F.  2d  351. 
The  lack  of  previous  experience  is  never  of  itself  a  bar  to 
holding  a  broadcast  license;  a  licensee  with  no  previous  radio 
experience  whatsoever  can  hire  talented  personnel  to  operate 
his  station  for  him.  But  just  as  local  residence  or  knowledge 
of  local  conditions  are  invaluable  aids  to  persons  responsible 
for  formulating  the  over-all  policies  of  a  station,  notwithstand¬ 
ing  their  ability  to  employ  local  personnel  to  make  up  for  any 
lack  of  knowledge  of  their  own,  stockholders,  officers  or  di¬ 
rectors  of  new  radio  stations  who  have  previous  experience  in 
the  broadcasting  field  can  be  expected  to  utilize  this  knowledge 
to  good  advantage  in  operating  their  station.  To  the  extent 
that  one  of  two  competing  applicants  has  such  experience  and 
the  other  does  not,  a  presumption  can,  therefore,  be  made  that, 
to  this  extent  at  least,  the  former  is  better  equipped  to  own 
and  operate  a  station.  On  the  other  hand,  as  the  Commis¬ 
sion  pointed  out  in  its  decision  (App.  385-6),  great  care  must 
be  observed  in  utilizing  the  factor  of  broadcast  experience  in 
choosing  between  two  otherwise  qualified  applicants,  since  if 
the  lack  of  previous  experience  on  the  part  of  one  of  the  com- 
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peting  applicants  were  to  be  regarded  as  controlling,  quali¬ 
fied  newcomers  would  be  discouraged,  and  in  many  instances 
prevented,  from  entering  the  field  of  broadcasting. 

The  Commission’s  basic  findings  with  respect  to  the  broad¬ 
cast  experience  of  the  two  applicants  in  the  instant  case 
(Scripps-Howard,  App.  339— £1 ;  Cleveland,  App.  361-2, 364)  is 
not  challenged  by  the  appellant.  These  findings  show  that 
while  none  of  the  individuals  holding  the  ultimate  proprietary 
interest  in  the  Scripps-Howard  application  have  any  extensive 
broadcast  experience,  a  large  majority  of  the  officers,  directors 
and  stockholders  of  the  Scripps-Howard  applicant  who  are  re¬ 
sponsible  for  the  formulation  of  policy  with  respect  to  the  sta¬ 
tion  are  experienced  in  the  management  and  operation  of  radio 
stations.  Moreover,  James  C.  Hanrahan,  who  would  be  in 
active  charge  of  the  operation  of  the  Scripps-Howard  station 
and  who  is  also  a  Vice-President  and  member  of  the  Board  of 
Directors  of  the  appellant,  has  had  considerable  radio  experi¬ 
ence  since  1931.  On  the  other  hand,  the  record  disclosed,  and 
the  Commission  found,  that  of  the  stockholders,  officers  and 
directors  of  Cleveland,  the  only  one  with  any  extensive  experi¬ 
ence  in  the  management  and  operation  of  radio  stations  was 
Fred  R.  Ripley,  a  stockholder  and  director,  and  proposed  gen¬ 
eral  manager  of  the  Cleveland  station.  The  Commission  con¬ 
cluded  therefore  that  with  respect  to  this  factor  the  Scripps- 
Howard  proposal  was  clearly  superior  to  that  of  Cleveland,  al¬ 
though  it  stated  that  this  advantage  was  lessened  to  some  ex¬ 
tent  by  the  fact  that  the  broadcast  experience  of  the  proposed 
general  manager  of  Cleveland  included  experience  in  important 
posts  at  three  broadcast  stations  in  Cleveland,  whereas  Mr. 
Hanrahan’s  experience  had  been  primarily  in  communities 
other  than  Cleveland  (App.  385). 

6.  Efficient  use  of  frequency 

It  is  clear  that  in  comparative  cases  where  one  of  two  com¬ 
peting  applicants  proposes  an  operation  which,  for  one  or  more 
engineering  reasons,  would  provide  primary  service  to  a  larger 
number  of  persons,  this  fact  can  and  should  be  considered  in 
determining  which  of  the  two  applicants  should  be  preferred 
in  awarding  a  license.  It  is  equally  clear  that  the  weight  to 
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be  given  this  factor  depends  not  only  on  the  total  number  of 
additional  persons  who  would  receive  adequate  service  from 
such  applicant  but  also  on  the  nature  of  the  areas  in  which  such 
persons  reside  and  the  number  of  services  which  they  already 
receive.  Thus,  the  significance  of  one  applicant  serving  5,000 
additional  persons  would  obviously  be  greater  if  those  persons 
received  no  other  primary  service  than  if  they  already  received 
10  or  12  primary  signals. 

The  findings  with  respect  to  the  number  of  persons  who 
would  receive  service  in  the  instant  case  (Scripps-Howard,  App. 
378;  Cleveland,  App.  379)  are  not  in  dispute.  They  show  that 
the  two  applicants  would  serve  approximately  the  same  num¬ 
ber  of  persons  at  night  and  that  during  the  day  Scripps-Howard 
would  serve  approximately  111,000  more  persons  than  Cleve¬ 
land,  representing  an  additional  population  of  8%  more  than 
those  who  would  be  served  daytime  by  Cleveland  (App.  386). 
However,  as  the  Commission  pointed  out,  the  importance  of 
this  advantage  is  seriously  diminished  in  the  present  case  by 
the  fact  that  all  of  the  additional  population  would  lie  outside 
of  the  Cleveland  Metropolitan  District,  in  an  area  a  substantial 
portion  of  which  now  receives  primary  service  from  three 
Cleveland  stations  and  will  receive  primary  service  from  the 
new  station  authorized  to  be  constructed  in  the  city  of  Elyria, 
which  is  within  the  area  of  additional  service. 

7.  Financial  ability 

The  financial  qualifications  of  competing  applicants  are  not 
a  matter  for  comparative  determination  of  the  type  given  such 
factors  as  experience  or  local  residence.  While  the  absence  of 
either  of  the  latter  two  factors  is  not  disqualifying  and  goes 
solely  to  a  comparison  with  a  competing  applicant,  the  finan¬ 
cial  resources  of  any  applicant  are  a  matter  of  minimum,  non- 
comparative  qualifications.  To  be  financially  qualified,  an 
applicant  must  have  sufficient  financial  resources  to  construct 
and  operate  the  proposed  station,  and  to  operate  for  an  initial 
period  of  time  without  the  expected  normal  revenue.  If  both 
parties  in  a  comparative  proceeding  are  financially  qualified, 
however,  the  factor  ceases  to  have  any  determinative  value. 
For,  custody  of  a  channel  of  interstate  communication,  which 
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belongs  to  the  people  of  the  United  States  and  is  licensed  for 
use  in  the  public  interest,  is  not  to  be  awarded  to  the  richest 
applicant  or  highest  bidder.  Southern  Tier  Radio  Service,  3 
Pike  &  Fischer,  R.  R.  211,  221-2. 

The  Commission  made  basic  findings  with  respect  to  the 
financial  qualifications  of  both  applicants  (Scripps-Howard, 
App.  350-1;  Cleveland,  App.  364-5),  and  concluded  that  both 
were  financially  qualified  to  construct  and  operate  the  proposed 
stations.  Appellant’s  challenge  of  Cleveland’s  financial  quali¬ 
fication  is  without  merit.  The  estimated  joint  cost  of  construc¬ 
tion  of  Cleveland’s  AM  and  FM 17  stations  in  the  City  of  Cleve¬ 
land  is  $210,719  (App.  219).  Cleveland,  with  an  increased 
capitalization  of  from  1,250  to  2,500  shares  of  common  stock  at 
j  $100  per  share,  2,191  shares  of  which  had  been  purchased  and 
309  shares  subscribed  for,  had  assets  as  of  October  27,  1947  of 
about  $250,000  (not,  as  appellant  claims  at  page  4  of  its  brief, 
$190,000),  of  which  $176,296.20  was  cash  (App.  177),  $30,900 
was  stock  subscriptions,  the  collectibility  of  which  is  unchal¬ 
lenged  (App.  175-177),  Cleveland  Ex.  45,  R.  2405),  $11,500  was 
;  land  (App.  218),  and  $30,491.69  was  deferred  charges  (App. 
218).  Increased  cash  of  $93,167.89  and  stock  subscriptions  of 
$30,900  from  the  new  stock  represents  the  additional  assets  of 
$124,067.89  over  those  shown  in  the  balance  sheet  of  September 
I  30, 1947  (App.  218).  Accounts  payable  as  of  October  27, 1947, 

I  w’ere  between  $3,000  and  $4,000  (App.  177-178).  These  assets 
of  almost  $250,000  were  therefore  fully  adequate  to  cover  the 
|  cost  of  construction  of  the  proposed  station  and  to  operate  at  a 
i  loss  for  a  reasonable  period,  if  necessary,  even  if  the  deferred 
i  charge  item  of  $30,491.69  is  eliminated  from  consideration  as 
j  appellant  suggests.  The  estimated  annual  cost  of  operation  of 
,  both  stations,  $395,980,  is  clearly  below  the  estimated  revenue 
i  of  $442,260.  The  liberal  estimate  of  expenses  combined  with  a 
conservative  estimate  of  revenue,  based  upon  the  sale  of  about 
i  25%  of  the  total  broadcast  time  (App.  220),  would  provide  a 
I  cushion  for  additional  items  of  expense  (App.  142-143).  In 
addition,  Cleveland  had  a  committment  for  a  loan,  if  needed, 

,T  Cleveland  holds  a  permit  to  construct  a  Class  B  FM  station  in  Cleveland 
(App.  355.) 
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from  the  Bank  of  Ohio,  in  the  amount  of  $200,000  (App.  365). 18 
The  Commission  therefore  reasonably  found  that  Cleveland 
was  financially  qualified  to  construct  and  operate  the  proposed 
station. 

8.  Candor 

The  candor  displayed  by  an  applicant  in  its  representations 
to  the  Commission  is,  like  its  financial  qualifications,  not  prop¬ 
erly  a  matter  for  comparative  consideration.  Lack  of  candor 
is  rather  a  matter  for  independent  consideration  on  the  facts 
presented,  and  may  be  a  basis  for  outright  refusal  of  a  license 
where  the  applicant’s  conduct  is  found  to  warrant  that  action. 
M ester  v.  United  States,  70  F.  Supp.  118,  affirmed,  332  U.  S. 
749;  Calumet  Broadcasting  Corporation  v.  Federal  Communi¬ 
cations  Commission,  82  App.  D.  C.  59,  160  F.  2d  285.  But  if 
both  applicants  can  be  found  on  the  record  to  be  reliable  and 
worthy  of  trust,  the  Commission  clearly  is  not  required  to 
determine  which  applicant  is  more  honest  than  the  other. 

The  Commission’s  decision  fully  considered  the  claims  made 
by  appellant  that  Charles  A.  Seltzer,  the  proposed  program 
director  of  Cleveland  at  the  time  of  the  hearing,  had  been  guilty 
of  concealment  in  testifying  at  the  hearing  concerning  an  out¬ 
standing  judgment  against  him,  and  that  Cleveland  was  subse¬ 
quently  guilty  of  a  culpable  lack  of  candor  in  failing  to  bring 
to  the  Commission’s  attention  the  fact  that  Charles  A.  Seltzer 
severed  his  connection  with  Cleveland  after  the  issuance  of  the 
Proposed  Decision.  With  respect  to  the  first  of  these  claims, 
the  Commission’s  decision  (App.  363)  fully  reviews  the  facts 
of  record,  which  support  the  Commission’s  conclusion  that  the 
evidence  was  open  to  the  interpretation  that  Seltzer  was  un¬ 
aware  of  the  entry  of  a  judgment  when  he  testified  there  were 

"Although  this  loan  commitment  was  for  a  six-month  period  from  Oc¬ 
tober  21,  1947  (App.  108-9),  it  cannot  be  presumed  that  the  commitment 
would  not  be  extended  or  a  new  one  made,  in  view  of  the  fact  that  the  execu¬ 
tive  vice  president  of  the  bank  and  a  director  of  the  bank  were  stockholders 
of  Cleveland  (App.  112),  and  the  further  fact  that  fourteen  stockholders  of 
Cleveland  gave  the  bank  a  guarantee  agreement  under  which  they  severally 
guaranteed,  in  specified  amounts  aggregating  $245,200,  the  repayment  of  any 
loan  or  loans  made  under  the  loan  commitment  (Cleveland  Ex.  52,  R.  2412). 
The  guarantee  agreement  recites  that  the  bank  is  making  the  commitment 
at  the  request  of  said  stockholders  and  in  reliance  upon  their  guarantee. 
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no  outstanding  judgments  against  him,  and  that  there  was  no 
deliberate  attempt  to  mislead  the  Commission  (App.  174-5). 
The  charge  that  Cleveland  deliberately  concealed  the  fact  that 
Charles  A.  Seltzer  was  no  longer  connected  with  Cleveland  is 
obviously  erroneous  in  view  of  the  fact,  to  which  the  Commis¬ 
sion  referred  in  its  Memorandum  Opinion  and  Order  denying 
a  rehearing  (App.  402),  that  the  sale  of  Mr.  Seltzer’s  stock  and 
his  replacement  as  program  director  had  been  officially  reported 
to  the  Commission,  although  not  as  a  part  of  the  record  in  this 
proceeding.  (See  footnote  4,  App.  353.)  The  Commission, 
therefore,  properly  rejected  appellant’s  allegations  of  lack  of 
candor  on  the  part  of  Cleveland. 

B.  The  Commission  properly  weighed  and  evaluated  the  rele¬ 
vant  and  material  differences  between  Scripps-Howard  and 

Cleveland  in  making  a  grant  to  Cleveland 

In  a  comparative  proceeding,  where  a  choice  must  be  made 
between  two  qualified  applicants,  the  task  of  choosing  between 
them  requires  a  composite  consideration  of  all  relevant  and 
comparative  points  of  difference  urged  by  the  applicants  as  to 
which  there  is  evidence  in  the  record.  Johnston  Broadcasting 
Company  v.  Federal  Communications  Commission,  85  U.  S. 
App.  D.  C.  40,  175  F.  2d  351.  This  composite  consideration 
means,  first  of  all,  examination  of  the  difference  between  the 
applicants  with  respect  to  each  relevant  point.  It  also  means 
a  reasonable  weighing  of  the  points  of  superiority  demonstrated 
by  one  applicant  against  those  factors  with  respect  to  which 
the  competing  applicant  has  an  advantage,  giving  due  consider¬ 
ation  to  the  degree  of  difference  between  the  applicants  as  to 
each  point,  and  the  surrounding  circumstances  which  magnify 
or  diminish  the  importance  of  particular  factors  in  the  specific 
case.  This  consideration  can  never  be  a  mechanical  posting 
of  predetermined  values  on  a  scoresheet,  but  necessitates  a 
reasoned  weighing,  based  upon  experience,  of  those  factors 
indicating  an  operation  in  the  public  interest.  As  this  Court 
said  in  the  Johnston  case,  supra  (85  U.  S.  App.  D.  C.  40,  46, 
175  F.  2d  351,  358) : 

It  [the  Commission]  must  take  into  account  all  the 
characteristics  which  indicate  differences,  and  reach 
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an  over-all  relative  determination  upon  an  evaluation 
of  all  factors,  conflicting  in  many  cases.  In  its  judg¬ 
ment  upon  this  evaluation,  the  Commission  has  wide 
discretion.  The  Supreme  Court  has  said  that  the  ad¬ 
ministrative  tribunal  under  statutes  such  as  this,  is  the 
final  arbiter  of  the  public  interest.  The  requirement  is 
that  the  judgment  be  within  the  bounds  of  rational  deri¬ 
vation  from  the  findings. 

The  Commission’s  decision  in  this  case  to  grant  a  construc¬ 
tion  permit  to  Cleveland  Broadcasting  Incorporated  was  based 
upon  the  composite  consideration  of  the  asserted  points  of 
difference  between  Scripps-Howard  and  Cleveland  required 
by  the  Johnston  case.  The  Commission  concluded  with  re¬ 
spect  to  the  two  questions  raised  by  Scripps-Howard  as  to 
Cleveland’s  basic  qualifications,  that  the  record  supported  a 
conclusion  that  Cleveland  was  financially  qualified  to  construct 
and  operate  a  station  and  that  no  adverse  finding  could  prop¬ 
erly  be  made  concerning  Cleveland’s  candor  or  reliability. 
Both  applicants  accordingly  met  the  basic  requirements  for 
a  grant  of  a  construction  permit  and  were  legally,  technically, 
financially  and  otherwise  qualified  to  construct  and  operate  the 
proposed  stations.  A  proper  comparison  of  the  program  plans 
and  operating  policies  of  each  applicant  had  shown  that  neither 
applicant  should  be  preferred  on  this  ground.  The  compara¬ 
tive  factors  concerning  which  there  were  significant  distinctions 
between  the  two  parties  were,  therfore,  greater  broadcasting 
experience  and  more  efficient  use  of  the  frequency  on  the  part 
of  the  Scripps-Howard,  and  the  distinct  superiority  of  Cleve¬ 
land  with  respect  to  local  residence,  integration  of  ownership 
and  management,  and  diversification  of  control  of  the  media 
of  mass  communications.  The  Commission  decided  that  the 
greater  local  residence  and  integration  of  Cleveland,  together 
with  the  absence  of  any  newspaper  affiliation  on  its  part,  out¬ 
weighed  in  this  instance,  the  factors  favoring  appellant. 

Since,  in  this  case,  a  local  non-network  operation  was  pro¬ 
posed  by  both  applicants,  the  wide  knowledge  of,  and  participa¬ 
tion  in  community  affairs  which  the  record  showed  on  the  part 
of  the  stockholders  of  the  Cleveland  applicant  was  clearly  a 
matter  to  be  accorded  considerable  weight.  The  weight  to  be 
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given  the  familiarity  with  the  affairs  and  interests  of  the  pub¬ 
lic  to  be  served,  which  flow  from  the  local  residence  of  the 
Cleveland  stockholders,  was  further  increased  by  the  active 
role  to  be  played  in  the  operation  of  the  proposed  station  by 
the  Cleveland  stockholders.  The  combination  of  these  two 
factors  of  local  residence  and  integration  of  ownership  and 
management  to  the  degree  shown  by  Cleveland,  but  not  by 
Scripps-Howard,  is  of  particular  importance  in  assuring  a  con¬ 
tinuing  operation  sensitive  to  the  present  and  changing  needs 
of  the  area.  And  this  superiority  is  especially  significant  in 
the  instant  case  where  both  applicants  applied  for  new  facili¬ 
ties,  and  neither  had  a  proven  record  of  broadcast  service  upon 
which  a  determination  could  be  based.  Knowledge  of  com¬ 
munity  conditions  may  lose  persuasive  force  where  an  appli¬ 
cant’s  record  shows,  as  was  the  case  in  Kentucky  Broadcasting 
Corp.  v.  Federal  Communications  Commission,  84  U.  S.  App. 
D.  C.  383,  174  F.  2d  38,  that  this  familiarity  has  not  been 
availed  of  in  the  actual  operation  of  a  station.  The  absence 
of  a  past  record  of  performance  on  the  part  of  both  applicants 
in  this  proceeding,  however,  increased  the  value  of  these  fac¬ 
tors  as  indicia  of  the  applicants’  ability  to  operate  in  the  public 
interest. 

The  fact  that  both  applicants  proposed  a  local  non-network 
service  also  increased  the  importance  which  the  Commission 
could  properly  attach  to  the  fact  that  a  grant  to  Cleveland 
would  provide  a  new  broadcast  service  with  a  fresh  and  inde¬ 
pendent  approach  to  community  problems  to  an  extent  not 
possible  if  the  grant  were  to  be  made  to  an  applicant  whose 
operation  would  be  closely  tied  to  the  second  largest  daily  news¬ 
paper  in  the  city,  with  which  it  was  under  common  control. 

The  Commission  carefully  weighed  against  these  factors  the 
substantial  superiority  of  Scripps-Howard  with  respect  to 
broadcast  experience,  as  well  as  the  somewhat  greater  coverage 
which  would  be  provided  by  the  Scripps-Howard  station.1*  It 

“  The  fact  that  each  point  of  difference  between  the  applicants  was  dis¬ 
cussed  separately  in  the  Commission’s  Conclusions,  a  procedure  followed 
in  this,  as  weU  as  In  appellant’s  brief,  of  course  does  not  mean  that  each 
one  of  appellant’s  alleged  points  of  superiority  was  weighed  separately 
against  all  of  Cleveland’s. 
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determined,  however,  that  upon  such  a  composite  evaluation 
the  advantage  lay  with  Cleveland,  and  that  it  should  be  pre¬ 
ferred.  In  so  doing,  it  stated  its  belief  that,  especially  in  the 
light  of  the  past  broadcast  experience,  in  Cleveland  as  well  as 
elsewhere,  of  the  stockholder  who  was  to  be  Cleveland’s  general 
manager,  Scripps-Howard’s  greater  broadcasting  experience 
should  not  be  controlling  either  of  itself  or  in  combination 
with  the  factor  of  efficient  use  of  the  frequency,  as  to  which 
Scripps-Howard  had  a  relatively  narrow  advantage. 

The  argument  made  by  appellant  to  reach  the  contrary  con¬ 
clusion  that  a  grant  should  have  been  made  to  it  is  based  on  two 
inter-related  fallacies.  In  this  case,  if  the  questions  of  candor 
and  financial  qualifications  were  properly  resolved  by  the  Com¬ 
mission,  the  crucial  question  remaining  was  which  of  the  two 
applicants  could  be  expected,  on  the  basis  of  the  record  made 
by  each,  to  provide  a  better  broadcast  service  to  the  public 
during  the  ensuing  license  period.  Appellant’s  answer  to  this 
question  would  exclude  from  consideration  any  distinction  be¬ 
tween  the  parties  with  respect  to  local  residence,  integration  of 
ownership  and  management,  or  newspaper  affiliation — the 
three  factors  favorable  to  Cleveland  which  the  Commission 
found  to  be  of  controlling  importance.  It  argues  that  none  of 
these  factors  have  any  independent  importance  or  value  of  their 
own  in  determining  the  extent  to  which  a  given  applicant  can 
be  expected  to  provide  program  service  in  the  interests  of  the 
public ;  that  they  are  of  use  only  to  the  limited  extent  that  they 
may  indicate  the  degree  to  which  the  applicants’  program  plans, 
as  revealed  by  a  statistical  analysis  of  the  proposed  operating 
policies  and  the  typical  week’s  program  schedule  submitted  by 
each  party,  will  be  adhered  to.  If  this  analysis  shows  no 
marked  distinction,  appellant  asserts,  then,  since  “all  other 
things  are  equal,”  consideration  of  these  subordinate  factors 
(which  do  not  appear  to  include  broadcasting  experience,  al¬ 
though  consistency  would  clearly  require  its  inclusion)  would 
be  proper.  But,  since  the  program  plans  of  appellant  are,  by 
its  own  analysis,  clearly  superior  to  those  submitted  by  Cleve¬ 
land,  there  is,  appellant  urges,  no  necessity  for  further  exami¬ 
nation  or  evaluation  of  the  three  factors  in  which  Cleveland  is 
superior  to  Scripps-Howard. 
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It  is  clear,  however,  that  this  entire  argument  rests  on  two 
false  premises.  In  the  first  place,  as  pointed  out  supra,  at 
pp.  8-17,  while  a  study  of  an  applicant’s  proposed  operating 
policies  and  typical  week’s  program  schedule  is  of  great  value 
in  determining  the  extent  to  which  the  applicant  proposes  to 
devote  time  to  the  various  categories  of  programs  which  go 
to  make  up  a  balanced,  well-rounded  program  service,  as  well 
as  the  extent  to  which  he  has  consulted  with  other  groups  and 
individuals  in  working  out  general  and  specific  plans  for  ef¬ 
fectuating  these  proposals,  such  material  is  not  susceptible 
of  the  statistical  minute-counting  approach  which  appellant 
has  attempted  to  apply  to  it.  Thus,  in  the  present  case, 
proper  examination  of  the  program  schedules  and  operating 
policies  submitted  by  the  two  applicants,  far  from  showing 
any  distinct  superiority  on  the  part  of  the  appellant,  actually 
demonstrates  that  the  two  proposals  are,  as  the  Commission 
found,  substantially  similar  in  nature.  But,  in  any  event, 
appellant’s  effort  to  equate  the  proposed  program  plans  and 
operating  policies  of  applicants  for  new  broadcast  facilities 
with  their  ability  to  provide  a  three-year  broadcast  service 
in  the  public  interest,  to  the  exclusion  of  all  other  factors,  is 
clearly  unsound.  It  is  also  directly  contrary  to  the  views  of 
this  Court  as  expressed  in  its  decision  in  Johnston  Broadcasting 
Co.  v.  Federal  Communications  Commission,  85  U.  S.  App. 
D.  C.  40,  175  F.  2d  351.  It  is  true  that  in  the  light  of  sharp 
differences  in  properly  evaluated  program  proposals,  especially 
where,  as  in  Kentucky  Broadcasting  Corp.  v.  Federal  Com¬ 
munications  Commission,  84  U.  S.  App.  D.  C.  383,  174  F.  2d 
38,  the  differences  are  borne  out  by  a  record  of  past  perform¬ 
ance,  the  factors  of  local  residence  and  integration  of  owner¬ 
ship  and  management  may  be  of  less  persuasive  effect.  Even 
in  that  type  of  case,  however,  consideration  must  be  given  to 
all  factors,  and  as  the  Court  pointed  out  in  the  Kentucky  case, 
84  U.  S.  App.  D.  C.  at  386,  these  points  were  considered  by 
the  Commission  in  the  light  of  the  particular  facts  of  the  case.20 

*  Appellant’s  brief,  at  p.  38,  cites  several  Commission  decisions  for  the 
proposition  that  local  residence  and  integration  of  ownership  and  manage¬ 
ment  may  only  be  considered  when  all  other  things  are  equal.  In  the  cited 
decisions,  none  of  which  holds  as  appellant  claims,  the  Commission  found 
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Appellant  Scripps-Howard  had  a  full  and  fair  hearing,  and 
its  application  was  given  proper  comparative  consideration 
with  that  of  the  Cleveland  applicant.  An  admittedly  diffi¬ 
cult  choice  had  to  be  made  between  two  qualified  applicants. 
The  Commission  considered  each  material  difference  advanced 
by  each  of  the  competing  applicants,  evaluated  these  differ¬ 
ences,  and  concluded  that  a  grant  to  Cleveland  would  better 
serve  the  public  interest.  This  conclusion  was  a  reasonable 
appraisal  of  the  relationship  of  all  material  factors  to  the 
public  interest,  and  was  based  upon  findings  of  fact  with  re¬ 
spect  to  these  factors.  The  Commission’s  decision  clearly 
“falls  within  the  perimeter  of  reason  drawn  by  the  findings” 
which  “have  support  of  substance  in  the  evidence.”  Easton 
Publishing  Company  v.  Federal  Communication  Commis¬ 
sion,  85  U.  S.  App.  D.  C.  33,  38,  175  F.  2d  344,  349.  This 
being  so,  it  w*as  within  the  Commission’s  discretion  to  weigh 
and  evaluate  the  various  factors  as  it  did,  and  to  give  con¬ 
trolling  weight  to  local  ownership,  integration  of  ownership 
and  management,  and  diversification  of  control  of  the  media 
of  mass  communications  in  the  Cleveland  area.  National 
Broadcasting  Co.  v.  Federal  Communications  Commission,  319 
U.  S.  190, 224;  Federal  Communications  Commissionv.  WOKO, 
Inc.,  329  U.  S.  223,  229 ;  Johnston  Broadcasting  Co.  v.  Federal 
Communications  Commission,  85  U.  S.  App.  D.  C.  40,  175 
F.  2d  351. 


no  distinction  between  the  applicants  on  other  points  and  reached  a  de¬ 
termination  on  the  basis  of  residence  and  integration.  However,  any  factor 
will  become  determinative  when  all  others  are  equal,  and  no  conclusion 
can  be  drawn  from  these  decisions  that  such  a  factor  is  irrelevant  unless 
all  others  are  equal.  Thus,  in  Johnston  Broadcasting  Co.,  3  Pike  &  Fischer, 
R.  R.  1784  (reversed  on  other  grounds,  Johnston  Broadcasting  Co.  v.  Federal 
Communications  Commission,  83  U.  S.  App.  D.  C.  40,  175  F.  2d  351),  the 
Commission  found  no  sharp  distinction  with  respect  to  residence,  participa¬ 
tion  in  the  operation  of  the  station  or  experience,  and  reached  a  determina¬ 
tion  on  the  basis  of  distinction  in  program  proposals.  Under  appellant’s 
view,  this  case  would  stand  for  the  proposition  that  program  proposals  may 
only  be  considered  when  all  other  things  are  equal.  Similarly,  under  appel¬ 
lant’s  view  of  the  case,  this  Court’s  express  review  of  the  Commission’s 
findings  and  conclusions  as  to  local  ownership  and  integration,  and  its 
approval  thereof,  in  the  Johnston  case,  would  have  to  be  written  off  as  an 
irrelevant  excursion  into  “extraneous”  considerations. 
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CONCLUSION 


For  the  foregoing  reasons  it  is  respectfully  submitted  that 
the  appeal  of  Scripps-Howard  Radio,  Inc.,  from  the  Commis¬ 
sion’s  denial  of  its  application  for  a  permit  to  construct  a 
new  standard  broadcast  station  at  Cleveland,  Ohio,  and  grant 
of  the  competing  application  of  Cleveland  Broadcasting  In¬ 
corporated,  should  be  dismissed. 
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BRIEF  FOR  INTERVENOR. 


STATEMENT. 

The  intervenor,  Cleveland  Broadcasting  Incorporated, 
is  in  substantial  agreement  with  the  argument  contained 
in  the  brief  of  the  defendant  Commission.  Therefore  in¬ 
tervenor ’s  brief,  seeking  to  avoid  unnecessary  duplication, 
will  generally  be  limited  to  supplementing  the  Commis¬ 
sion’s  brief  upon  points  where  such  additional  matter  would 
appear  to  assist  the  court.  In  this  brief,  the  intervenor 
will  sometimes  be  referred  to  as  “Cleveland,”  and  the 
appellant  Scripps-Howard  Radio,  Inc.  will  sometimes  be 
referred  to  as  “Scripps-Howard.” 
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ARGUMENT. 

I.  THE  GROUNDS  UPON  WHICH  THE  COMMISSION  BASED 
ITS  DECISION  WERE  RELEVANT  AND  APPROPRIATE 
GROUNDS  FOR  DECISION  UNDER  THE  STATUTORY 
CRITERION  OF  PUBLIC  INTEREST,  CONVENIENCE  OR 
NECESSITY. 

The  initial  question  raised  by  this  appeal  is  whether 
the  Commission  had  authority  to  consider  and  evaluate  as 
it  did  the  factors  of  local  residence  of  the  applicants  ’  stock¬ 
holders  and  their  familiarity  with  local  conditions,  integra¬ 
tion  of  ownership  and  management,  and  diversification  of 
ownership  of  the  media  of  mass  communication. 

Basically  this  question  is  one  of  statutory  construction. 
Appellant’s  contention  would  have  this  Court  deny  to  the 
Commission  the  right  to  consider  them  because  of  the 
assumed  controlling  effect  of  other  factors  which  were  also 
fully  considered  by  the  Commission  in  reaching  its  deci¬ 
sion.  Only  when  “all  other  things  are  equal,”  so  the  ar¬ 
gument  goes,  may  the  Commission  take  into  account  the 
factors  here  under  discussion.  There  is  no  warrant  for  this 
attempt  to  catalogue  and  circumscribe  the  Commission’s 
administrative  discretion,  as  is  made  clear  in  the  Commis¬ 
sion’s  brief.  Without  duplicating  that  argument,  it  ap¬ 
pears  appropriate  here  to  recall  the  expressions  of  the 
Supreme  Court  in  delineating  the  wide  power  of  the  Com¬ 
mission  to  determine  and  apply  the  factors  which  make  up 
the  “public  interest,  convenience  or  necessity.”  Thus  in 
Nbtional  Broadcasting  Co.  v.  United  States,  319  U.  S.  190, 
219,  the  court  said : 

“The  Act  gave  the  Commission  not  niggardly  but 
expansive  powers.  •  *  *  Congress  *  *  *  did  not  frus¬ 
trate  the  purposes  for  which  the  Communications  Act 
of  1934  was  brought  into  being  by  attempting  am,  item¬ 
ized  catalogue  of  the  specific  manifestations  of  the 
general  problems  for  the  solution  of  which  it  was  es¬ 
tablishing  a  regulatory  agency.” 
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In  referring  to  the  chain  regulations  which  were  the  sub¬ 
ject  of  the  case,  the  court  continued  (p.  225) : 

“The  problems  with  which  the  Commission  at¬ 
tempted  to  deal  could  not  be  solved  at  once  and  for  all 
time  by  rigid  rules  of  thumb.  *  *  *  In  each  case  that 
comes  before  it  the  Commission  must  still  exercise  an 
ultimate  judgment  whether  the  grant  of  a  license  would 
serve  the  ‘public  interest,  convenience  or  necessity ’.” 
(Emphasis  ours.) 

And  in  F.  C.  C.  v.  Pottsville  Broadcasting  Company , 
309  U.  S.  134,  the  court,  referring  to  the  statutory  touch¬ 
stones  of  public  interest,  convenience  and  necessity,  said 
(p.  138) : 

“While  this  criterion  is  as  concrete  as  the  com¬ 
plicated  factors  for  judgment  in  such  a  field  of  dele¬ 
gated  authority  permit,  it  serves  as  a  supple  instru¬ 
ment  for  the  exercise  of  discretion  by  the  expert  body 
which  Congress  has  charged  to  carry  out  its  legisla¬ 
tive  policy.’ ’  (Emphasis  ours.) 

This  Court,  of  course,  has  recognized  and  applied  this 
concept  of  the  Commission’s  discretionary  authority. 
Johnston  Broadcasting  Co.  v.  F.  C.  C.,  175  F.  2d  351,  356-8. 

Appellant’s  advancement  of  its  distorted  construction 
of  the  statute,  we  suggest,  is  borne  of  the  necessity,  if  the 
appeal  is  to  be  maintained,  of  undermining  the  legal  basis 
of  the  Commission ’s  evaluation  of  the  various  factors  which 
were  shown  in  support  of  the  applications.  In  this  con¬ 
nection,  the  history  of  the  case  sheds  additional  light  upon 
appellant’s  contention.  At  the  first  hearing,  Scripps- 
Howard  paid  little  attention  to  the  factors  of  local  owner¬ 
ship  and  familiarity  with  local  conditions  and  of  diversity 
of  ownership  of  mass  media  of  communication.  After  the 
first  proposed  decision  favoring  Cleveland  was  released, 
appellant  executed  a  complete  about-face.  It  petitioned 
for  a  reopening  of  the  record  for  the  purposes  of  offering 
evidence  of  the  local  residence  and  familiarity  with  local 
conditions  on  the  part  of  the  editor  and  staff  of  the  Cleve- 
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land  Press  and  their  integration  with  the  station  manage¬ 
ment,1  and  of  diversity  of  ownership  of  mass  media.  (R. 
2624-9.) 

At  the  second  hearing,  voluminous  evidence  was  re¬ 
ceived  of  the  suddenly  mobilized  assistance  which  the  news¬ 
paper  would  lend  to  the  station.  That  evidence  the  Com¬ 
mission  carefully  weighed  and  analyzed  in  its  final  decision, 
but  found  its  effect  to  be  outbalanced  by  the  local  residence, 
familiarity  and  integration  of  Cleveland’s  owners.  Had 
the  issue  been  resolved  the  other  way,  there  would  have 
been  no  complaint  by  appellant  of  the  irrelevancy  of  this 
subject  matter.  In  any  event,  appellant  has  now  had  a  full 
and  complete  hearing  on  all  issues  involved  in  this  case, 
including  two  trial  hearings  and  two  oral  arguments,  in 
the  course  of  which  all  of  its  contentions  and  evidence  have 
been  thoroughly  considered  by  the  Commission. 

Upon  final  analysis,  appellant’s  contention  must  fall 
as  an  unwarranted  attack  upon  the  Commission’s  discre¬ 
tionary  powers. 

H.  THE  COMMISSION  FOR  SUFFICIENT  REASONS 
GRANTED  CLEVELAND’S  APPLICATION  UPON  A 
COMPOSITE  CONSIDERATION  OF  ALL  RELEVANT 
AND  MATERIAL  DIFFERENCES  BETWEEN  THE  PAR¬ 
TIES  AS  DISCLOSED  BY  PROPER  ULTIMATE  FACTS 
I  DRAWN  FROM  SUPPORTING  BASIC  FACTS. 

The  propriety  of  the  Commission’s  decision  is  fully 
analyzed  and  sustained  by  the  argument  contained  in  the 
Commission’s  brief.  In  broad  outline  that  argument  will 
not  be  repeated  here.  However,  in  supplement  of  the 
Commission’s  brief,  we  shall  discuss  additional  aspects  of 
the  points  of  difference  between  the  applicants  as  urged 
by  appellant,  with  particular  attention  to  programming. 


1  As  testified  at  the  first  hearing  by  Mr.  Jack  Howard,  appel¬ 
lant’s  president,  the  editor  of  the  Cleveland  Press  had  “not  to 
date  evidence  any  great  interest  in  the  station”  (App.  32). 
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1.  All  relevant  points  of  difference  between  the  competing 
applicants  were  properly  considered  and  evaluated  by 
the  Commission. 

a.  Efficient  Use  of  the  Frequency. 

The  first  claimed  advantage  advanced  by  appellant 
(Br.  p.  4)  arises  from  its  proposal  to  extend  its  broadcast 
schedule  from  1 :00  A.  M.  to  6 :00  A.  M.,  when  Cleveland  is 
off  the  air,  i.e.,  to  broadcast  24  hours  per  day.  The  Com¬ 
mission  took  notice  of  these  added  hours  in  Scripps- 
Howard ’s  schedule  (App.  343,  349).  However,  any  ad¬ 
vantage  accruing  to  appellant  by  reason  thereof  appears  to 
be  of  minor  importance.  The  record  shows  that  while  exist¬ 
ing  Cleveland  stations  broadcasted  around  the  clock  during 
World  W'ar  II,  the  practice  was  thereafter  discontinued, 
evidently  due  to  the  abandonment  of  three-shift  operations 
in  industry  (App.  169)  and  the  consequent  loss  of  the  au¬ 
dience  served  by  these  broadcasts.  Moreover,  the  record 
indicates  that,  when  and  if  the  public  interest  requires  en¬ 
largement  of  its  broadcast  hours,  Cleveland  will  extend 
its  service  to  a  24-hour  basis  (App.  169). 

As  to  appellant’s  next  point  of  difference,  that  it  would 
provide  day  time  service  to  111,000  more  persons  than  will 
Cleveland1,  the  Commission  found  that  all  of  this  additional 
population  would  lie  outside  of  the  Cleveland  metropolitan 
area  and  that  a  substantial  portion  thereof  now  receives 


1  This  difference  arose  because  of  Cleveland ’s  preference  in 
selecting  its  North  Royalton  transmitter  site  rather  than  the 
“Psota”  site  upon  which  Scripps-Howard ’s  transmitter  is  lo¬ 
cated.  The  North  Royalton  location  enabled  Cleveland  to  give 
primary  night  time  service  to  an  important  and  rapidly  growing 
section  of  western  Cleveland  and  its  adjacent  suburbs  which 
these  areas  would  not  receive  from  the  Scripps-Howard  site 
(App.  188,  R.  1788-90,  1802-9,  1863-4).  However,  the  Commis¬ 
sion,  basing  its  evaluation  on  the  1940  census  figures  and  noticing 
that  in  the  overall  Cleveland  preponderance  in  population  count 
for  primary  night  time  coverage  might  be  within  a  margin  of 
error  in  computation  (App.  379),  did  not  make  a  finding  favoring 
Cleveland  with  respect  to  such  western  Cleveland  coverage. 
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primary  broadcast  service  from  three  Cleveland  stations 
and  will  receive  additional  primary  service  from  a  station 
recently  authorized  for  the  City  of  Elyria  (App.  379,  386). 

Appellant’s  assertion  that  it  will  provide  “better” 
night  time  service  in  the  Cleveland  industrial  district  than 
will  intervenor  is  without  substance.  Cleveland’s  23  mv/m 
contour  embraces  the  25  mv/m  contour  of  Scripps-Howard, 
and  this  difference  cannot  be  noticed  in  the  radio  receiver 
(App.  187). 

All  of  these  facts  were  duly  evaluated  by  the  Commis¬ 
sion  in  its  composite  consideration  of  the  showings  of  the 
parties  (App.  384,  386). 

b.  Broadcasting  Experience. 

Appellant’s  contention  of  more  extensive  broadcasting 
experience  on  the  part  of  its  officers  and  directors,  while 
true  as  to  most  of  the  officers,  is  subject  to  an  important 
exception.  General  Manager  Hanrahan  is  the  only  operat¬ 
ing  officer  or  director  of  appellant  who  resides  in  Cleveland, 
and  his  knowledge  of  Cleveland  is  comparatively  limited. 
On  the  other  hand,  Cleveland’s  General  Manager,  Mr.  Rip¬ 
ley,  has  had  long  residence  in  Cleveland  and  extensive  ex¬ 
perience  with  Cleveland  radio  stations.  These  were  facts 
which  the  Commission  properly  took  into  account  in  evaluat¬ 
ing  this  point  and  in  reaching  its  composite  conclusion 
(App.  385). 


c.  Financial  Ability. 

In  appellant’s  discussion  of  Cleveland’s  financial  abil¬ 
ity,  counsel  make  the  erroneous  statement  (Br.  p.  4)  that 
intervenor  has  assets  in  hand  of  approximately  $190,000.00, 
of  which  over  $24,000.00  consist  of  certain  deferred  charges 
incurred  prior  to  September  30,  1947,  and  hence  not  avail¬ 
able  to  meet  construction  costs.  The  correct  total  of  Cleve¬ 
land’s  assets  as  at  October  27, 1947,  was,  as  the  Commission 
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found  (App.  365)  approximately  $250,000.00. 1  There  were 
no  liabilities  other  than  outstanding  cheeks  amounting  to 
$1427.84  and  unpresented  estimated  accounts  payable  of 
$3000  to  $4000  (App.  177-8).  Cleveland  had  no  bank  or 
other  loans,  and  obviously  had  so  substantial  a  net  worth 
as  to  assure  its  ability  to  finance  the  building  of  the  station 
and  its  operation  during  a  reasonable  development  period. 
It  offered  this  assurance  in  the  form  of  a  commitment  for 
a  loan  from  the  Bank  of  Ohio  in  the  amount  of  $200,000,  as 
found  by  the  Commission  (App.  365). 2 

Moreover,  the  record  indicates  that  the  station  would 
produce  a  profit,  not  a  loss,  from  its  operation.  As  the 
Commission  found,  the  annual  cost  of  operation  of  Cleve- 


Cash 

Land  (Transmitter  site) 
Deferred  charges: 

Prepaid  equip¬ 
ment  $  6,198.61 

Other  deferred 
charges  to 

9/30/47  24,293.08 

Deferred  charges 
subsequent  to 
9/30/47  927.11 


$176,296.20  (R.  1685) 
11,500.00  (App.  218) 

(App.  218) 

(App.  218) 

(App.  177)  31,318.80 


Total  Assets  $250,115.00 

2  While  the  letter  of  commitment  referred  to  the  lending  of 
the  amount  specified  “at  any  time  within  six  months  from  the 
date  of  this  letter/’  it  further  stated: 

“The  letter  is  intended  to  be  a  commitment  which  you  may 
show  to  the  Federal  authorities  in  connection  with  your  efforts 
to  retain  the  broadcasting  permit  which  has  heretofore  been 
granted  to  you  [AM  permit  granted  by  the  Commission’s  first 
decision  (R.  1339)]  as  assurance  of  your  ability  to  obtain  the 
funds  referred  to  in  this  letter,  when  and  if  the  same  may  he 
needed ,  in  order  to  carry  out  any  commitments  which  you  may 
make  in  the  proceedings,  with  reference  to  said  permit.” 
(App.  108.) 

Thus,  reading  the  Bank’s  letter  as  a  whole,  there  appears  to  be  no 
doubt  of  its  willingness  to  make  the  loan  whenever  the  funds  should 
be  needed  to  carry  out  Cleveland’s  commitment  to  build  its  AM 
station. 
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land’s  AM  and  FM  facilities  is  estimated  at  $395,980  [$7,615 
per  week],  and  the  annual  revenue  at  $442,260  [$8,505  per 
week],  which  would  produce  a  profit  of  $46,280  per  year. 
These  estimates  were  made  as  at  the  end  of  three  months’ 
AM  operation  (App.  219-20).  The  estimate  of  revenue  is 
“ultra  conservative”  (App.  143).  It  was  based  upon  the 
sale  of  only  one  night  time  hour  and  four  day  time  hours 
per  day,  which  represents  approximately  25%  of  the  total 
broadcast  time,  whereas  it  is  Cleveland’s  objective  to  sell 
on  the  average  60%  of  its  total  broadcast  time  (App.  369). 
The  estimates  of  costs  of  operation,  if  low  in  some  respects, 
were  high  in  others  (App.  142-3). 

The  Commission  properly  concluded  that  Cleveland 
was  financially  qualified.1 

d.  Program  Proposals. 

(1)  Studies  and  Arrangements. 

Appellant  states  (Br.  6)  that  no  studies  or  arrange¬ 
ments  comparable  to  those  made  by  it  have  been  made  by 
intervenor.  The  studies  and  arrangements  for  Cleveland’s 
program  proposals  vrere  extensive  and  adequate.  They 
included  periodic  investigations  of  the  program  needs  of  the 
city  by  Mr.  Charles  A.  Seltzer,  whose  qualifications  were 
well  established  (App.  362-3),  extending  over  several  years, 
including  a  canvass  by  him  and  other  representatives  and 
stockholders  of  the  applicant2  of  numerous  local  educational, 
religious,  civic  and  similar  organizations.  The  assistance 
of  General  Manager  Ripley  was  also  enlisted  in  refining 
the  final  program  proposal  (App.  365). 

1  That  the  Commission  correctly  determined  that  Cleveland 
was  financially  qualified  is  borne  out  by  the  fact,  as  Cleveland’s 
Notice  of  Intervention  states  (App.  22)  and  as  appellant  well 
knows,  that  since  the  close  of  the  hearing  Cleveland’s  facilities 
have  been  completely  constructed  and  its  AM  station  has  been 
on  the  air  since  July  8,  1949  when  program  test  authority  was 
granted  by  the  Commission. 

2  App.  41-4,  153,  155,  160,  169,  181,  368,  R,  1117,  1563,  1575, 
1584-5,  1606. 
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Stated  generally,  Cleveland  contacted  the  organiza¬ 
tions  necessary  to  give  it  the  support  needed  in  obtaining 
the  talent  and  facilities  to  be  employed  under  its  program 
proposal  (App.  162).  The  programming  of  the  station 
•  will  include  programs  other  than  those  shown  in  its  pro¬ 
gram  exhibit  and  will  add  to  them  from  time  to  time  as  it 
can  improve  its  program  structure  (App.  162,  Cle.  Ex.  58,. 
Sheet  F  and  mimeo  attachment). 

In  addition  to  the  foregoing  specific  program  sources, 
contacts  and  commitments,  Cleveland’s  management  will 
seek  information,  advice  and  assistance  from  all  of  the  of¬ 
ficers,  directors  and  stockholders  of  the  company,  partic¬ 
ularly  in  respect  of  matters  as  to  which  they  have  special 
knowledge  or  competence  (App.  130-2).  The  contacts  with 
and  interest  in  community  affairs  of  these  stockholders,  as 
the  Commission  found,  are  very  broad  and  are  representa¬ 
tive  of  practically  every  phase  of  public  activity  in  Cleve¬ 
land  (App.  355-62,  381  ).1 

It  is  appropriate  here  to  emphasize  that  an  important 
public  interest  criterion  which  is  applicable  to  programming 
is  expressed  in  terms  of  “the  ability  of  the  licensee  to 
render  the  best  practical  service  to  the  community  reached 
by  his  broadcasts”  (emphasis  ours),  F.  C.  C.  v.  Sanders 
Radio  Station,  309  U.  S.  470,  475;  National  Broadcasting 
Co.  v.  U.  S.,  319  U.  S.  190,  216.  Under  this  concept  of  the 
Act,  the  Commission  was  fully  empowered  to  consider  not 
only  the  specific  program  schedules  and  arrangements 
therefor,  but  also  the  ability  of  the  applicable  applicant  to 
render  the  best  possible  and  most  effective  radio  service. 
Accordingly,  the  Commission,  in  passing  upon  the  program 
plans  and  proposals  here  involved,  weighed  not  only  the 

1  The  Commission’s  findings  summarizing  the  community  in¬ 
terests  and  activities  of  Cleveland’s  stockholders  were  necessarily 
condensed.  A  more  comprehensive  statement  is  contained  in  our 
Proposed  Findings  of  Fact  and  Conclusions  of  Law  filed  before 
the  Commission  and  appearing  at  pages  2733  to  2740  of  the 
Record,  to  which  the  attention  of  the  Court  is  invited. 
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specific  plans  and  contacts  made  therefor,  but  also  the 
ability  of  the  respective  applicants  to  render  such  service. 
This  it  did  in  our  case  by  taking  into  due  account  the  local 
residence,  interests  and  familiarity  of  stockholders  of  the 
applicants,  together  with  their  integration  into  station 
operation. 


(2)  Station  Policies. 

Another  element  of  the  comparative  proposals  to  which 
appellant  refers  is  the  broadcasting,  without  charge  there¬ 
for,  of  all  viewpoints  on  controversial  public  issues.  Ap¬ 
pellant’s  assertion  (Br.  7)  that  intervenor  has  no  code  or 
program  policies  'which  “require”  the  station  manager  to 
furnish  such  programs  is  without  substance.  Cleveland’s 
Board  of  Directors  has  adopted  the  following  policies  re¬ 
specting  public  service  programs : 

“The  station  will  be  operated,  as  licensed,  for  com¬ 
mercial  broadcasting,  but  no  attempt  will  be  made  to 
commercialize  on  matters  of  general  public  welfare  and 
interest. 

No  charge  will  be  made  for  religious  programs. 

!  No  charge  will  be  made  to  organized  educational 
institutions  and  projects. 

No  charge  will  be  made  for  the  airing  of  opposite 

opinions  on  general  interest  questions. 

*  #  #  *  • 

Time  will  be  available  at  no  cost  to  organized  ef¬ 
forts  toward  mental,  moral  and  physical  betterment  of 
both  youth  and  adult. 

*  *  #  #  • 

The  facilities  of  the  station  will  be  available  for 
the  airing  of  general  feeling  on  matters  of  general 
public  interest.  Likewise  time  will  be  available  for 
urging  public  participation  in  community  and  national 
welfare  projects. 

These  facilities  are  also  to  be  available  to  further 
1  local,  state  and  federal  efforts  in  non-partisan  projects 
1  that  affect  the  general  welfare  of  the  citizen.”  (Cle.  Ex. 
53,  App.  365.) 
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President  Miller,  a  director  and  Cleveland’s  largest 
stockholder,  who  will  devote  at  least  half  of  his  time  to  the 
management  of  the  station  (App.  356),  testified,  as  the  Com¬ 
mission  noted  (App.  377),  that  it  is  the  intention  of  the 
other  stockholders  and  himself  to  donate  as  much  time  for 
the  broadcasting  of  civic  and  other  public  service  programs 
as  would  be  required  to  adequately  serve  the  needs  and 
interests  of  the  community. 

Mr.  Miller  further  testified: 

“Now  all  of  these  stockholders,  including  myself, 
have  had  very  considerable  public  experience,  and  all 
of  us  have  been  interested  in  a  great  number  of  civic 
events  and  programs  for  public  service. 

Speaking  for  myself,  and  I  think  all  the  members, 
all  the  stockholders,  we  are  essentially  interested  in 
this  radio  station  more  from  a  public  service  point  of 
view  than  we  are  from  an  investment  point  of  view. 
None  of  us  expect  to  take  any  more  out  of  this  cor¬ 
poration  than  would  be  a  reasonable  dividend — and  I 
mean  by  reasonable  the  same  kind  of  interest  that  we 
could  earn  from  any  stock  we  buy  as  a  security  of  our 
own — and  we  expect  to  plow  back  and  put  into  this 
radio  all  the  profits  that  we  make  in  making  this  radio 
station  a  sort  of  community  station. 

Irrespective  of  the  programs  that  have  been  sub¬ 
mitted,  I  think  myself  and  the  other  stockholders  here 
will  expect  to  use  as  much  free  time  for  public  event 
we  believe  is  for  the  interest  of  the  people  of  Cleveland 
we  deem  is  essential  (App.  46). 

I  want  to  add  that  it  is  our  view  that  any  time  any 
of  these  matters  come  up  for  public  discussion,  that  we 
expect  to  give  as  much  free  time  of  this  radio  as  it  is 
possible  to  give  for  the  purpose  of  educating  the  public 
of  Cleveland.  That  is  beyond  any  free  time  or  public 
service  that  has  been  mentioned  in  any  programs  so 
far  (App.  48). 

In  order  to  have  had  the  program  available  to 
these  various  national  groups,  it  had  to  be  paid  for, 
and  our  view  is  that  if  we  can  continue  to  render  a 
service  toward  making  citizens  and  toward  the  develop¬ 
ment  of  American  citizenship  by  giving  them  a  better 
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understanding  of  their  duties  and  obligations,  we  are 
going  to  do  that  extensively,  and  it  will  come  within 
!our  program,  irrespective  of  whether  it  is  sponsored 
by  someone  (App.  49). 

It  is  our  interest  in  community  affairs,  in  public 
affairs,  that  has  brought  us  together.  *  *  *  We  have  a 
common  bond  of  public  interest  in  doing  something  for 
the  public.  *  *  *”  (App.  95.) 

As  to  the  proportion  of  sustaining  time  and  the  number 
of  public  service  and  spot  announcements,  the  proposals 
of  the  competing  applicants  were  substantially  alike. 
Scripps-Howard’s  policy  is  to  limit  commercial  time  to  70% 
(App.  349-50).  Cleveland’s  proposal  is,  as  testified  to  by 
Program  Director  Seltzer  (App.  369),  that  70%  would  be 
the  overall  maximum  of  commercial  time  for  a  13-week 
period  and  that  the  objective  of  the  station  management 
would  be  to  sell  on  the  average  60%,  although  during  cer¬ 
tain  weeks  the  amount  might  exceed  70%  (App.  369, 170-3). 
Mr.  Seltzer’s  representations  were  made  after  discussions 
by  the  Board  of  Directors  and  reflected  the  views  of  Gen¬ 
eral  Manager  Ripley  and  the  Board  (App.  170).  Although 
the  Commission  found  that  Cleveland’s  Board  of  Directors 
had  not  as  yet  formally  adopted  any  specific  policy  con¬ 
cerning  the  sale  of  commercial  time  or  spot  announcement, 
it  was  warranted  in  relying  upon  Mr.  Seltzer’s  informed 
representations. 

Scripps-Howard  proposed  an  average  of  not  more  than 
400  commercial  and  not  less  than  100  public  service  spot 
announcements  weekly  (App.  350).  Mr.  Seltzer  estimated 
that  approximately  355  commercial  and  95  public  service 
announcements  would  be  broadcast  weekly  by  Cleveland 
(App.  369-70,  191). 

The  Commission  properly  evaluated  the  foregoing 
factors  in  its  composite  consideration  of  program  service 
(App.  380-6). 
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2.  The  Commission  was  warranted  in  concluding  that 
neither  applicant  has  demonstrated  that  its  overall  pro¬ 
gram  service,  as  outlined  in  its  program  schedules, 
would  better  serve  the  public  interest  than  that  of  the 
opposing  applicant  (Conclusion  6). 

The  Commission  devotes  20  pages  of  its  decision  to 
the  basic  findings  respecting  the  programming  proposed 
by  the  applicants  ( Scripps-Howard,  App.  343-350;  Cleve¬ 
land,  App.  365-378).  It  therein  considered  all  of  the  pro¬ 
grams  outlined  in  the  respective  schedules,  and  it  appro¬ 
priately  described,  classified  and  analyzed  these  programs. 
The  following  analysis  is  designed  to  assist  the  court  in 
reviewing  the  Commission’s  findings  upon  the  programs 
and  ascertaining  the  reasonableness  of  its  conclusions  with 
respect  thereto.  In  this  analysis  we  set  out  in  parallel 
columns  the  findings  made  by  the  Commission  with  respect 
to  the  program  schedules  and  related  matters.  There  fol¬ 
low  references  to  the  evidence  supporting  these  findings, 
particularly  to  the  programs  themselves,  the  contacts  and 
arrangements  therefor,  and  Cleveland’s  integration  of 
stockholder  assistance  in  programming. 


PUBLIC  SERVICE  PROGRAMS. 
AGRICULTURE. 


Scripps-Howard. 

Arrangements  have  been  made 
for  broadcasting  programs  on 
such  subjects  as  agriculture  and 
farm  news,  home  economics,  and 
the  conservation  of  food,  forests, 
soil  and  other  natural  resources, 
including  a  plan  to  reactivate 
the  World  War  II  Victory  Gar¬ 
den  campaign.  These  programs 
would  be  produced  by  fourteen 
county  agents  of  the  Depart¬ 
ment  of  Agriculture,  the  Ohio 
Forestry  Association,  consist- 


Cleveland. 

Periodic  daily  broadcasts  of 
farm  news,  market  information 
and  reports  of  weather,  drought, 
planting  and  soil  conditions  in 
the  Northern  Ohio  area  would 
be  supplied  by  bulletins  from 
the  United  States  Department 
of  Agriculture,  the  Ohio  State 
Department  of  Agriculture,  The 
Ohio  State  University  School  of 
Agriculture,  and  the  regional 
State  experimental  stations. 
Weekly  broadcasts  concerning 
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PUBLIC  SERVICE  PROGRAMS  (Continued). 

Scripps-Howard.  Cleveland. 

ing  of  over  100  Ohio  citizens,  the  raising  of  live  stock  and 

and  the  former  chairman  of  the  other  farm  activities  would  be 

Cleveland  Victory  Garden  (App.  furnished  by  representatives  of 
348).  i  the  4-H  and  F.  F.  A.  Clubs. 

[Farm  youth  organizations.] 
(App.  368-9). 

i  The  applicant  proposes  to 

broadcast  regular  weekly  fo- 
i  rums  during  evening  hours  on 

such  subjects  as  *  *  #  farm 
I  prices  and  products  *  *  •  (App. 

367). 

Programs  Scheduled.  Programs  Scheduled. 

S-H,  Ex.  39, 12th  page :  Cle.  Ex.  59 A,  p.  1 : 

Farm  Program.  Farm-Market  News 

That  Others  May  Live  (Victory  Northern  Ohio  Farm  Conditions 
garden  campaign).  Dept.  Agriculture  Bulletins 

Farm  Facts 

1  Farm  News 

Rush  Hour  Round  Up 

(Closing  Farm  Prices) 
i  Farmers  Forum 

Cle.  Ex.  58,  Sheet  B : 

Country  Cousins  (4-H  and  F.  F. 
A.  Clubs  broadcast,  classified 
under  Education  in  Cle.  Ex. 
59 A,  p.  1). 

Note:  Since  appellant  has  apparently  challenged  (Br.  p.  33) 
the  correctness  of  the  Commission’s  finding  (App.  384)  to  the  effect 
that  Scripps-Howard  had  allocated  larger  periods  of  time  to  only 
certain  types  of  public  service  programs  than  had  Cleveland,  it 
should  be  pointed  out  that  the  detail  of  the  exhibits  cited  above 
shows  that  in  the  classification  “Agriculture”  Cleveland  provides 
more  broadcasts  and  larger  periods  of  time  than  does  Scripps- 
Howard.  Scripps-Howard  schedules  6  farm  news  broadcasts  ag¬ 
gregating  90  minutes  as  compared  with  29  farm  news  and  educa¬ 
tional  broadcasts  aggregating  150  minutes  scheduled  by  Cleveland. 


!  15 

PUBLIC  SERVICE  PROGRAMS  (Continued). 

I  In  addition,  Scripps-Howard  will  broadcast  “That  Others  May 
i  Live”  five  days  per  week  aggregating  75  minutes,  while  Cleveland 
will  provide  a  30  minute  farmers’  forum.  (Cleveland’s  “Country 
Cousins,”  elsewhere  classified  “Education,”  is  excluded  from 
these  computations.)  Thus,  in  total,  appellant  schedules  11  agri- 
I  cultural  broadcasts  aggregating  165  minutes  as  compared  with  30 
such  broadcasts  aggregating  180  minutes  by  Cleveland. 

Scripps-Howaxd.  Cleveland. 

Other  Program  Sources  and  Other  Program  Sources  and 

Assistance.  Assistance. 

Consultants,  news  sources,  and  INS  news  sources  (App.  367) ; 
members  of  the  staff  of  the  local  reporters  (App.  145-6) ; 
Cleveland  Press.  farmers  and  farm  organizations 

in  Northern  Ohio  (App.  153) ; 
Cleveland  Farmers’  Club  (App. 
161) ;  county  agents  of  the  De¬ 
partment  of  Agriculture,  high 
school  faculty  advisers  (App. 
155) ;  representatives  and 
writers  of  farm  trade  magazines 
(App.  157). 

I  EDUCATION. 

Scripps-Howard.  Cleveland. 

Provision  has  been  made  in  co-  The  proposed  program  schedule 
operation  with  the  faculty  and  also  provides  for  the  regular 
students  of  several  local  col-  broadcasting  of  a  variety  of  in- 
leges  and  representatives  of  the  structive  and  educational  pro- 
Parent-Teacher  Association  and  grams  for  children  and  high 
the  Board  of  Education  for  school  students ;  historical 
broadcasting  adult  educational  sketches  of  nearby  towns ;  book, 
programs,  as  well  as  those  of  movie  and  radio  reviews ;  drama 
boys  and  girls  of  school  age.  and  musical  entertainment  by 
The  station  would  broadcast  a  local  high  school  groups,  theatri- 
series  of  programs  dealing  with  cal  organizations,  orchestral 
scientific  subjects  with  the  as-  and  choral  groups  and  Negro 
sistance  and  advice  of  the  Presi-  singers  and  entertainers ;  dis- 
dent  of  Case  Institute  of  Tech-  cussions  of  veterans’  problems 
nology  and  the  Science  Editor  and  opportunities;  safety  and 
of  the  Cleveland  Press.  Weekly  traffic  bulletins;  scientific  sub- 
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EDUCATION  (Continued). 
Scripps-Howard.  Cleveland. 


information  would  be  broadcast 
concerning  outstanding  court 
cases  and  the  working  of  court 
systems  by  the  Cuyahoga  Coun¬ 
ty  and  Cleveland  Bar  Associa¬ 
tions  (App.  348). 

Programs  dealing  with  the  prob¬ 
lems  of  youth  and  juvenile  de¬ 
linquency  would  be  broadcast 
under  the  sponsorship  of  the 
Junior  Chamber  of  Commerce, 
the  Parent-Teacher  Association, 
the  Board  of  Education,  the 
local  Police  Department,  and 
similar  agencies.  Definite  pe¬ 
riods  have  been  provided  for  the 
broadcasting  of  dramatic,  musi¬ 
cal  and  other  programs  by  per¬ 
formers  from  the  local  high 
schools  (App.  349). 

Daily  news  would  be  broadcast 
concerning  the  activities  of  the 
101  charitable  agencies  which 
are  supported  by  the  Cleveland 
Community  Fund  (App.  349). 
Arrangements  have  been  made 
for  the  production  of  programs 
of  interest  to  the  large  local 
Negro  population  by  such  or¬ 
ganizations  as  Karamu  House, 
The  Urban  League  and  The  Na¬ 
tional  Society  for  the  Advance¬ 
ment  of  Colored  People.  The 
facilities  of  the  proposed  sta¬ 
tion  have  also  been  offered  to  a 
representative  of  the  Jewish 
Community  Council,  composed 
of  160  Jewish  organizations,  for 
broadcasting  programs  for  the 
promotion  of  better  racial  un¬ 
derstanding  (App.  348). 


jects  to  be  furnished  by  the  Mu¬ 
seum  of  Natural  History;  dis¬ 
cussions  by  the  Cleveland  Bar 
Association  educating  listeners 
in  the  common  law;  and  weekly 
broadcasts  by  the  Mayor  of 

Cleveland  and  heads  of  the  citv 

* 

departments  concerning  the  af¬ 
fairs  of  the  City  Government. 
The  representatives  of  a  num¬ 
ber  of  the  above  departments, 
organizations  and  agencies,  as 
well  as  the  Mayor  and  other 
public  officials,  have  been  con¬ 
tacted  and  have  agreed  to  co¬ 
operate  in  the  broadcasting  of 
these  programs  (App.  369). 

The  applicant  has  adopted  the 
program  policy  of  making  time 
available  without  charge  for 
broadcasting  matters  of  general 
public  interest,  such  as  those  of 
organized  educational  institu¬ 
tions  and  projects,  and  organ¬ 
ized  efforts  toward  the  mental, 
moral  and  physical  betterment 
of  both  youth  and  adult  (App. 
365). 
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EDUCATION  (Continued). 


Scripps-Howaxd. 

Programs  Scheduled. 

S.  H.  Ex.  39, 3d  page : 

Know  Cleveland 
Eyes  on  the  Ball 
News  for  Veterans 
Book  and  Magazine  News 
Possibilities  Unlimited 
Adult  Education 
Cleveland’s  Museums 
Lake  Erie  News 
High  School  Program 
Halls  of  Justice 
Cleveland ’s  Industries 
Ohio  Travelogue 
Private  Citizen  13 
Boy  Scout  Program 
High  School  News 
My  Town 


Cleveland. 
Programs  Scheduled. 

Cle.  Ex.  59 A,  p.  1 : 

Random  Revue 

(Child  Safety  Bulletin) 
High  Time  Headlines 
What’s  for  Sundav? 
Boy-Girl  Scouts 
November  Joe 
Country  Cousins 
Better  Business  Bureau 
That’s  Life  for  You 
It’s  the  Law 
’Teen  Time 
Hi-Jinks 

Footlight  Features 
Men  at  Work 
City  Council  Review 
Little  U.  N.  of  Cleveland 
Excursions  in  Science 
Success  Story 
Answer  Man 
Big  &  Little  Books 


Note  :  Here,  again,  the  preponderance  of  time  is  in  favor  of 
Cleveland.  Reference  to  the  detail  shown  in  the  above  cited  ex¬ 
hibits  reveals  that  Scripps-Howard  will  provide  17  broadcasts 
classified  as  educational  aggregating  405  minutes  as  compared 
with  26  such  broadcasts  aggregating  440  minutes  by  Cleveland. 

With  respect  to  the  additional  broadcasts  designed  for  chil¬ 
dren,  referred  to  next  below,  Cleveland’s  statistical  preponderance 
is  greater:  Scripps-Howard  will  provide  3  such  broadcasts  ag¬ 
gregating  103  minutes  as  compared  with  Cleveland’s  7  such  broad¬ 
casts  aggregating  615  minutes. 
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EDUCATION 

Scripps-Howard. 

Additional  Programs  of  Particular 
Interest  to  Children. 

(S.  H.  Ex.  33,  at  the  pages  listed 
below) : 

Sunday  School — p.  1.  [Classi¬ 
fied  as  Religion  in  S.  H.  Ex.  39.] 

Youth  Forum — p.  12.  [Classi¬ 
fied  as  Opinion  in  S.  H.  Ex.  39.] 

Teen  Time  T  a  v  e  r  n — p.  17. 
[Classified  as  Miscellaneous 
Public  Service  in  S.  H.  Ex.  39.] 


i 

i 


I 


i 


I 


(Continued). 

Cleveland. 

Additional  Programs  of  Particular 
Interest  to  Children. 

(Cle.  Ex.  58,  at  the  sheets  listed 
below) : 

Small  Fry  Symphony — Sh.  D 
and  mimeo  attachment.  Music 
recorded  expressly  for  children. 
[Classified  Music  in  Cle.  Ex. 
59  A,  p.  6.] 

Sound  Stage — Sh.  C.  [Classified 
Miscellaneous  in  Cle.  Ex.  59A, 

p.  10.] 

Great  Artists — Sh.  D.  Fine  Mu¬ 
sic  specially  recorded  for  chil¬ 
dren  (R.  1587).  [Classified  as 
Music  in  Cle.  Ex.  59A,  p.  6.] 

Studio  Workshop — Sh.  C.  High 
school  dramatic  radio  workshop 
(R.  1581).  [Classified  as  Miscel¬ 
laneous  Public  Service  in  Cle. 
Ex.  59A,  p.  2.] 

Date  Lines — Sh.  D.  Program 
for  ’teen  age  girls  (R.  1587). 
[Classified  as  Miscellaneous  in 
Cle.  Ex.  59 A,  p.  10.] 

Bringing  LTp  Parents — Sh.  E 
and  mimeo  attachment.  ’Teen 
age  forum  for  parents  and  chil¬ 
dren.  [Classified  as  Forum  in 
Cle.  Ex.  59 A,  p.  2.] 

Saturday  Night  Jamboree — Sh. 
F  and  mimeo  attachment.  Re¬ 
corded  dance  band  music  for 
juveniles,  with  party  announce¬ 
ments,  etc.  [Classified  as  Music 
in  Cle.  Ex.  59 A,  p.  7.] 
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EDUCATION  (Continued). 

Cleveland. 

Program  Sources  and  Assistance. 

Cleveland  Safety  Council  (App. 

154)  ;  Cleveland  Board  of  Edu¬ 
cation  (App.  155) ;  Stockholders 
Gries  and  Green  for  boy  and 
girl  scout  programs  (App.  155) ; 
Cleveland  Museum  of  Natural 
History  (App.  152) ;  County 
Agricultural  Agents,  high  school 
faculty  advisers  (App.  152- 

155)  ;  Better  Business  Bureau 
(App.  156) ;  Red  Cross  (App. 

156)  ;  Cleveland  Bar  Associa¬ 
tion  (App.  156) ;  high  school 
dramatic  teachers  and  Director 
of  Music  of  Board  of  Education 
(App.  156-7);  P.  T.  A.  (App. 
147 ;  Editor,  negro  newspaper 
(App.  161) ;  Lakewood  Little 
Theater  (App.  159) ;  American 
Legion,  V.  F.  W.,  stockholder 
Deutsch  (App.  161) ;  John  Car- 
roll  University  (App.  148). 

Particular  Interests  and  Integration  of  Cleveland’s  Stockholders. 

Many  officers  and  stockholders  of  Cleveland  are  actively  in¬ 
terested  in  youth  problems  and  juvenile  delinquency.  President 
Miller,  from  his  experience  as  Prosecuting  Attorney,  is  interested 
in  programs  for  crime  prevention  as  related  to  children  and  in  the 
latter’s  security  and  safety  (App.  47) ;  Gries,  Trustee  of  Boy 
Scouts  and  Y.  M.  C.  A.,  member  of  Slum  Clearance  Association 
(App.  84) ;  Tremmel,  Trustee  of  Y.  M.  C.  A.  (App.  356) ;  McLaugh¬ 
lin,  Boy  Scouts  (App.  180) ;  Matia,  Probation  Officer,  Director  of 
Parks  and  Public  Properties  of  City  of  Cleveland  in  charge  of 
,  Recreational  Activities  (R.  1269,  App.  358-9) ;  Deutsch,  sponsor  of 
American  Legion  Pals  proposed  broadcast  (R.  1606) ;  Duffy,  high 
school  coach,  Recreation  Commissioner  for  City  of  Cleveland  (App. 
119) ;  Trenkamp,  Trustee  of  St.  Therese  Home  for  Children  (App. 
361). 


Scripps-Howard. 

Other  Program  Sources  and 
Assistance. 

Citizens’  advisory  panel,  con¬ 
sultants,  Press  staff. 
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Others  are  particularly  interested  in  education  generally: 
Mooney,  member  Cleveland  Board  of  Education  (App.  360) ; 
Duffy,  former  high  school  coach  (App.  119) ;  Tremmel,  Trustee 
Western  Reserve  University  (App.  356) ;  Bidkley,  Trustee  of  Uni¬ 
versity  School  (App.  357). 


NATIONALITY  OE  COSMOPOLITAN. 


Scripps-Howard. 

The  applicant  would  broadcast 
several  times  a  week  a  program 
for  the  benefit  of  the  large 
foreign-born  population  in  the 
Cleveland  area,  consisting  of  the 
native  music  of  the  various 
nationality  groups  involved, 
drama  and  discussions  of  topics 
of  particular  interest  to  said 
groups.  The  nationalities  editor 
of  the  Cleveland  Press  would  as¬ 
sist  in  arranging  and  planning 
these  programs  (App.  347-8). 


Programs  Scheduled. 

S.  H.  Ex.  39,  2d  page. 

United  Americans  (recognition 
of  various  cosmopolitan  cul¬ 
tures,  including  native  music, 
playlets,  talks,  etc.)  S-H  Ex.  33, 
p.  3. 

Our  Delayed  Pilgrims  (tran¬ 
scribed  series  re  displaced  per¬ 
sons)  S-H,  Ex.  33,  p.  6. 

Polish  Hour  (transcribed  songs 
of  Poland — alternating  with 
other  nationalities).  S-H  Ex.  33, 

p.  10. 


Cleveland. 

The  applicant  has  scheduled 
several  programs  for  the  enter¬ 
tainment  and  benefit  of  the  large 
groups  of  foreign  extraction  re¬ 
siding  in  Cleveland,  featuring 
the  native  music,  beliefs  and 
traditions  of  the  various  nation¬ 
alities  of  the  old  world,  as  well 
as  stories  of  American  tradi¬ 
tions  and  freedom  to  encourage 
the  Americanization  of  such 
groups.  Mr.  Felix  T.  Matia  [an 
officer  and  stockholder]  would 
render  advice  and  assistance  in 
the  preparation  of  these  pro¬ 
grams  (App.  368). 


Programs  Scheduled. 

Cle.  Ex.  59A,  p.  2. 

American  Story  (the  music,  be¬ 
liefs  and  traditions  of  old  world 
peoples  with  brief  stories  of 
American  traditions  and  free¬ 
doms).  Cle.  Ex.  58,  Sheet  B  and 
mimeo  attachment. 

Music  of  Many  Lands  (nation¬ 
ality  music  plus  Americaniza¬ 
tion  tie-in).  R.  1581,  Cle.  Ex.  58, 
Sheet  C. 

Variety  Matinee  (Americaniza¬ 
tion  narrative). 
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NATIONALITY  OR  COSMOPOLITAN  (Continued). 
Scripps-Howard.  Cleveland. 


Russian  Hour  (transcribed 
i  songs  of  Russia,  alternating 
with  other  nationalities).  S-H, 
Ex.  33,  p.  12. 

Italian  Hour  (transcribed  songs 
of  Italy,  alternating  with  other 
nationalities).  S-H,  Ex.  33,  p.  14. 

Folk  Music  (transcribed  songs 
of  all  countries).  S-H,  Ex.  33, 

p.  16. 

Other  Program  Sources  and 
Assistance. 

Citizens  advisory  panel,  consult¬ 
ants  and  members  of  Press  staff 
(App.  344-5). 


American  Dream  (transcribed 
anti-prejudice  program).  Cle. 
Ex.  58,  Sheet  F  and  mimeo  at¬ 
tachment. 


Other  Program  Sources  and 
Assistance. 

Representatives  of  cosmopoli¬ 
tan  groups  (App.  152-3). 


Particular  Interests  and  Integration  of  Cleveland’s  Stockholders. 

President  Miller ,  who  will  be  actively  integrated  with  the  sta- 
i  tion’s  management  (App.  356),  has  also  had  broad  experience  with 
i  nationality  groups  in  his  public  service  as  County  Prosecutor, 
i  Mayor,  and  otherwise.  He  helped  organize  almost  all  of  the  cos¬ 
mopolitan  groups  of  Cleveland,  has  dealt  with  their  problems,  and 
organized  the  original  nationality  broadcasts  in  that  city.  He 
stated  the  Company’s  intention  to  render  extensive  service  to 
these  groups  in  the  development  of  their  obligations  as  citizens 
(App.  48-9, 92). 

Felix  T.  Matia  has  had  a  long  record  in  public  life,  as  a  proba¬ 
tion  officer,  Assistant  County  Prosecutor,  Director  of  Public  Parks 
and  Property,  and  Chairman  of  the  Board  of  Elections.  In  com- 
i  munity  affairs  he  has  participated  in  the  development  of  various 
!  cultural  interests.  As  a  leader  of  the  nationality  groups,  he  has 
i  assisted  existing  stations  in  arranging  for  the  broadcast  of  nation¬ 
ality  programs.  He  would  assist  in  formulating  plans  for  cultural, 
civic,  and  nationality  programs,  with  particular  emphasis  upon 
forum  programs  and  advice  to  the  public  of  the  accomplishment 
and  success  of  the  nationality  groups.  He  will  devote  between  one 
and  two  hours  daily  to  the  affairs  of  the  station  (App.  358-9,  102- 
4). 
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OPINION  OR  FORUM. 


Scripps-Howard. 

The  applicant  proposes  to 
broadcast  regularly  forum  pro¬ 
grams  1  such  as  discussions  be¬ 
tween  representatives  of  man¬ 
agement  and  labor  on  employer- 
employee  problems,  round  table 
discussions  conducted  by  Cleve¬ 
land’s  Council  on  World  Affairs 
on  topics  of  international  scope 
and  a  town  hall  program  con¬ 
sisting  of  discussions  of  Cleve¬ 
land’s  civic  problems.  A  total 
of  four  hours  vreeklv  has  been 
allocated  for  the  broadcasting 
of  such  programs  between  6:00 
and  11 :00  p.  m.  (App.  349). 

The  proposed  program  service 
'would  also  include  such  features 
as  the  weekly  broadcasting  of 
luncheons  of  the  various  civic 
clubs  in  Cleveland  (App.  349). 

Weekly  reports  concerning  the 
affairs  of  the  City  Government 
would  be  broadcast  on  a  rotat¬ 
ing  basis  by  the  Mayor,  council 
members,  and  heads  of  the  city 
departments,  as  well  as  a  tran¬ 
scribed  weekly  report  from  the 
Governor  on  conditions  in  the 
State  Government  (App.  348). 

Under  appellant’s  code,  the  sta¬ 
tion  management  is  required  to 
encourage  and  promote  the 
broadcasting  of  all  viewpoints 
on  controversial  public  issues, 
and  no  charge  is  made  therefor 
(App.  344). 


Cleveland. 

The  applicant  proposes  to 
broadcast  regular  weekly  fo¬ 
rums  during  evening  hours,  on 
such  subjects  as  divorce  prob¬ 
lems,  relations  between  children 
and  parents,  labor-management 
controversies,  civic  and  com¬ 
munity  questions,  farm  prices 
and  products,  living  costs,  for¬ 
eign  affairs  and  international 
relations,  and  patriotic  objec¬ 
tives  and  activities.  Discussions 
and  tentative  arrangements 
have  been  made  concerning  the 
broadcasting  of  certain  of  these 
programs,  respectively,  with 
two  judges  of  the  local  courts, 
with  prominent  local  represent¬ 
atives  of  labor  and  industry, 
including  several  directors  and 
stockholders  of  the  applicant, 
and  with  representatives  of  the 
Council  on  World  Affairs,  the 
local  Chamber  of  Commerce,  a 
local  farm  group  and  local 
patriotic  organizations.  Mr.  Al- 
vanley  Johnston,  supra ,  would 
be  available  to  personally  assist 
and  advise  that  Board  of  Direc¬ 
tors  in  the  production  of  pro¬ 
grams  dealing  with  labor  prob¬ 
lems  and  with  the  discussions 
of  controversies  which  might 
arise  between  labor  and  man¬ 
agement  (App.  367). 

The  proposed  program  sched¬ 
ule  also  provides  for  weekly 
broadcasts  by  the  Mayor  of 
Cleveland  and  heads  of  the  city 
departments  concerning  the 
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OPINION  OR  FORUM  (Continued). 

Scripps-Howard.  Cleveland. 

affairs  of  the  City  Government. 
The  Mayor  and  other  public  offi¬ 
cials  have  been  contacted  and 
have  agreed  to  co-operate  in  the 
broadcasting  of  these  programs 
(App.  369). 

Cleveland  [by  action  of  its 
Board  of  Directors]  has  adopt¬ 
ed  the  program  policy  of  mak¬ 
ing  this  time  available  without 
charge  for  broadcasting  matters 
of  general  public  interest,  such 
as  discussions  urging  public 
participation  in  community  and 
national  welfare  projects  and 
the  promotion  of  local,  state  and 
federal  efforts  in  non-partisan 
projects  affecting  the  public  wel¬ 
fare.  Time  would  also  be  do¬ 
nated,  within  reasonable  limits, 
for  the  expression  of  opposing 
views  on  questions  of  general 
public  interest,  but  should  a 
party  request  more  time  than 
the  proposed  station  could  af¬ 
ford  to  give  for  such  purpose,  a 
charge  would  be  made  therefor. 
Certain  types  of  established 
forum  programs  might  also  be 
sponsored  within  the  discretion 
of  the  station  management 
(App.  365-6). 


Forum  or  Panel  Programs 
Scheduled. 

i  (S-H,  Ex.  29, 1st  page;  S-H  Ex. 
i  33  at  the  pages  listed  below) : 


Forum  or  Panel  Programs 
Scheduled. 

(Cle.  Ex.  59 A,  p.  2;  Cle.  Ex.  58 
at  the  pages  listed  below) : 


i  Civic  Luncheon  Club  (speakers, 
discussion)  p.  5. 


Divorce  Court  (divorce  prob¬ 
lems)  Sheet  E  and  mimeo  at¬ 
tachment. 
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OPINION  OR  FORUM  (Continued). 
Scripps-Howard.  Cleveland. 


Have  Your  Say  (labor-manage¬ 
ment)  p.  6. 

Council  on  World  Affairs  (for¬ 
eign  affairs)  p.  9. 

Cleveland  Town  Hall  (civic 
problems)  p.  11. 

Youth  Forum  (youth  problems) 
p.  12.  I 

Our  City  Fathers  Speak  (May¬ 
or  and  Council  reports)  p.  17. 


! 


Opinion  Programs  Scheduled. 

Man  on  the  Street  ( S-H,  Exs.  33, 
p.  5;  39, 1st  page). 


i 

i 


Partners  in  Production  (labor- 
management)  Sheet  E  and 
mimeo. 

Town  Meeting  (local  problems) 
Sheet  E  and  mimeo. 

Anvil  Chorus  (city  service  prob¬ 
lems)  Sheet  E,  R.  1595-6. 

Bringing  Up  Parents  (parents- 
children)  Sheet  E  and  mimeo. 

No  Other  Land  (veterans-patri- 
otic)  Sheet  E  and  mimeo. 

On  the  Record  (public  officials 
on  local  events)  Sheet  F  and 
mimeo. 

Everybody’s  Business  (big  and 
little  business)  Sheet  F  and 
mimeo. 

Your  World  (foreign  affairs) 
Sheet  F. 

Farmers’  Forum  (farm  prob¬ 
lems)  Sheet  E  and  mimeo. 
(Classified  as  “Agriculture” 
in  Cle.  Ex.  59 A,  p.  1.) 

Opinion  Programs  Scheduled. 

Hi  There  Neighbor  (interview 
with  Mayor  and  other  officials 
of  nearby  communities,  Cle. 
Ex.  58,  Sheet  E  and  mimeo  at¬ 
tachment,  classified  as  “Pub¬ 
lic  Service — Miscellaneous  ’  ’ 
in  Cle.  Ex.  59 A,  p.  2). 

Another  Life  to  Live  ( inter¬ 
views  with  local  people,  Ex. 
58,  Sheet  E,  R.  1595,  classi¬ 
fied  in  Cle.  59A,  p.  2  as  “Pub¬ 
lic  Service — Miscellaneous  ” ) . 
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OPINION  OR  FORUM  (Continued). 


Scripps-Howard. 

Other  Program  Sources  and 
Assistance. 

Citizens  Advisory  Panel,  con- 
i  sultants  and  members  of  the 
i  Press  staff. 

j 

i 

i 


Cleveland. 

Other  Program  Sources  and 
Assistance. 

Stockholders  Whitney  and  Mur¬ 
phy  (labor  executives),  and 
Gries  and  Tremmel  (manage¬ 
ment  executives)  (App.  160) ; 
Associated  Industries,  Cleve¬ 
land  Board  of  Education  (App. 

160) ;  P.  T.  A.  (App.  147); 
American  Legion  and  Veterans 
of  Foreign  Wars  (App.  161) ; 
Cleveland  Farmers  ’  Club  (App. 

161) . 


Particular  Interests  and  Integration  of  Cleveland’s  Stockholders. 

The  backgrounds  and  activities  of  all  of  Cleveland’s  stock¬ 
holders,  briefly  summarized  by  the  Commission  (App.  355-62), 
show,  as  the  Commission  concluded,  that  these  stockholders  are 
representative  of  practically  every  phase  of  public  activity  in 
Cleveland  (App.  381).  The  station  management  will  seek  informa¬ 
tion,  advice  and  assistance  from  all  of  these  stockholders  (App. 
130-2). 


RELIGION. 


Scripps-Howard. 

1  A  period  of  2  hours  on  Sunday 
has  been  allocated  for  use  by  the 
Protestant  denominations  under 
an  arrangement  approved  by  the 
Church  Federation  of  Cleveland 
!  whereby: 

(a)  Recordings  of  digests  of 
sermons  of  four  local  pastors,  on 
1  a  rotating  basis,  would  be  broad- 
!  cast  together  with  church  music 
and  news, 
i 

i  (b)  A  similar  arrangement 
i  has  been  made  for  broadcasting 


Cleveland. 

Periods  of  one-half  hour  each  on 
Sunday  mornings  have  been 
tentatively  allocated  for  the 
broadcasting  of  religious  pro¬ 
grams  of  the  Catholic,  Protes¬ 
tant  (White  and  Colored)  and 
Jewish  faiths. 

Protestant  programs:  One-half 
hour  of  Negro  worship  and  one- 
half  hour  broadcast  of  a  guest 
pastor  and  choir  for  the  benefit 
of  the  White  congregations, 
both  supervised  by  the  Cleve¬ 
land  Church  Federation.  Mr. 
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RELIGION  (Continued). 


Scripps-Howard. 

transcribed  sermons  of  pastors 
of  surrounding  rural  churches 
during  a  half-hour  program  on 
Sunday  mornings. 

(c)  Another  half-hour  on  Sun¬ 
day  mornings  would  be  used  for 
broadcasting  Protestant  Sunday 
school  meetings  and  classes 
under  the  supervision  of  all  the 
directors  of  religious  education 
of  the  Church  Federation. 

Arrangements  have  been  made 
for  the  weekly  broadcasting, 
during  a  one-half  hour  program 
on  Tuesday  evenings,  of  Catho¬ 
lic  religious  programs  from  the 
local  Qathedral  under  supervi¬ 
sion  of  the  Chancellor  of  the 
Diocese.  A  transcribed  Catho¬ 
lic  religious  program  would  also 
be  broadcast  for  one-half  hour 
on  Sunday  afternoons. 

One-half  hour  weekly,  on  Satur¬ 
day  mornings,  would  be  used  for 
broadcasting  a  Jewish  religious 
program  under  the  supervision 
of  a  local  rabbi. 

Prayers  and  religious  devotions 
would  be  regularly  broadcast 
during  2  daily  morning  periods 
(App.  346-7). 


I 


Cleveland. 

Harold  N.  McLaughlin,  an  offi¬ 
cer  and  stockholder,  has  con¬ 
sulted  with  representatives 
thereof  with  a  view  to  arrange 
such  programs. 

The  Catholic  program  would  be 
prepared  with  the  assistance  of 
the  representatives  of  the  Cleve¬ 
land  Diocese,  and  the  Bishop 
thereof  has  been  contacted  for 
that  purpose. 

J ewish  programs  will  be  broad¬ 
cast  pursuant  to  contact  with 
Jewish  organizations  involved 
in  the  Cleveland  Jewish  temples. 

The  Christian  Science  Hour,  a 
15-minute  transcribed  program, 
will  be  given  on  Sunday  after¬ 
noons. 

The  daily  program  service  will 
be  opened  with  a  brief  prayer  to 
be  supplied  in  rotation  by 
churches  of  t  h  e  different  de¬ 
nominations. 

Transcribed  hymns  will  be 
broadcast  on  Sunday  after¬ 
noons. 

[Transcribed  hymns  will  also  be 
provided  on  Thursday  evening, 
Cle.  Ex.  58,  Sh.  E.] 

Transcribed  religious  services 
and  dramatic  presentations, 
which  would  later  be  alternated 
with  live  talent,  will  be  pre¬ 
sented  on  Wednesday  evenings. 
[Two  programs.] 
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RELIGION 

Scripps-Howard. 


i 

i 

Other  Program  Sources  and 
Assistance. 

i  135  ministers  and  representa¬ 
tives  of  Protestant  churches  and 
religious  organizations  have 
agreed  to  assist  (App.  347). 
Further  assistance  will  be  fur¬ 
nished  by  citizens’  advisory 
i  panel,  consultants  and  staff 
i  members  from  the  Cleveland 
Press  (App.  344-5). 


I 

i 


i 

i 

i 


(Continued). 

Cleveland. 

The  programs  of  various  reli¬ 
gious  groups  [Negro  and  Jew¬ 
ish  groups]  would  consist  of  dis¬ 
cussions  of  the  practical  philos¬ 
ophy  of  such  religions  rather 
than  sermons  or  religious  serv¬ 
ices  in  conformity  with  the  ex¬ 
pressed  preferences  of  some  of 
their  respective  leaders. 

Station  management  plans  to 
comply  with  final  determination 
of  the  various  religious  groups 
as  to  rescheduling  Sunday 
morning  religious  broadcasts  in 
the  afternoon  (App.  366-7). 

Other  Program  Sources  and 

Assistance. 

Mr.  Harold  N.  McLaughlin, 
supra,  who  is  a  member  of 
Church  Federation  committees 
(App.  356)  [and  who  holds  or 
has  held  various  other  local  and 
national  Protestant  church  offi¬ 
ces  (App.  180)]  would  be  per¬ 
sonally  available  to  the  station 
management  for  suggestions 
and  advice  in  the  preparation 
of  religious  programs,  with  par¬ 
ticular  reference  to  discussions 
of  such  questions  as  the  relation 
of  religion  to  international,  do¬ 
mestic,  industrial,  social  and 
economic  problems  (App.  366). 

Represented  among  Cleveland 
stockholders  are  individuals 
with  widely  diversified  back¬ 
grounds  of  experience  in  reli¬ 
gious  activities  (App.  381). 
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RELIGION  (Continued). 

Particular  Interests  and  Integration  of  Cleveland’s  Stockholders. 

Samuel  David,  Active  in  Jewish  Temple  (App.  359). 

Safnuel  H.  Deutsch,  Active  in  Men’s  Club,  Jewish  Temple 
(App.  360). 

Robert  H.  Gries,  Trustee,  the  Temple  and  Round  Table  of 
National  Conference  of  Christians  and  Jews  (App.  84). 

Alvanley  Johnston,  Active  in  Masons  (App.  358). 

Ray  L.  Lamb,  Officer,  Catholic  Charities  Corp.  (App.  356). 

Harold  N.  McLaughlin,  supra;  see  also  (App.  180-3). 

Ray  T.  Miller,  Supreme  Board  Member  and  active  in  Knights 
of  Columbus;  Director,  Cleveland  Catholic  Charities  Corp.  (App. 
45,  356) ;  as  County  Prosecutor  and  Mayor  had  close  contact  with 
numerous  religious  organizations  (App.  92-3,  355) ;  contacted 
Bishop  (App.  153). 

Charles  A.  Mooney,  Active  in  Catholic  Charities  Corp.  and 
Knights  of  Columbus  (App.  360). 

Fred  R.  Ripley,  Christian  Science  Church  (R.  1434). 

Henry  G.  Tremmel,  Trustee,  Y.  M.  C.  A.,  active  in  Masons 
(App.  85, 356). 


OTHER  PROGRAMS. 
WOMEN’S  PROGRAMS. 


Scripps-Howard. 

Daily  periods  would  be  used  for 
broadcasting  news  of  interest  to 
women,  such  as  interviews  with 
housewives,  career  and  business 
women,  and  the  activities  of 
women  fs  clubs.  In  this  connec¬ 
tion  arrangements  have  been 
made  with  the  women’s  division 
of  the  City  Federation  for  the 
presentation  of  news  concern¬ 
ing  its  more  than  100  affiliated 
clubs  (App.  347). 

] 


Cleveland. 

The  applicant  plans  to  broad¬ 
cast  daily  several  programs  of 
particular  benefit  and  interest 
to  women,  such  as  instructions 
in  home  economics,  audience 
participation  shows  featuring 
styles,  home  decoration,  femi¬ 
nine  hobbies  and  women’s  club 
activities.  The  representatives 
of  three  local  department  stores 
have  agreed  to  provide  experts 
to  broadcast  on  these  programs 
on  such  subjects  as  decorating, 
designing  and  other  phases  of 
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WOMEN’S  PROGRAMS  (Continued). 

Scripps-Howard.  Cleveland. 

homemaking.  In  addition,  Mr. 
Seltzer  has  also  contacted  the 
Club  Women  of  Cleveland,  the 
Catholic  Federation  of  Wom¬ 
en’s  Clubs,  and  the  Jewish 
Federation  of  Women’s  Clubs, 
and  invited  the  representatives 
thereof  to  participate  in  these 
programs  (App.  368). 


Programs  Scheduled. 

i  (S-H,  Ex.  33,  pp.  5,  8,  10,  12, 
i  14): 

Women’s  News. 

Social  Secretary. 


Programs  Scheduled. 

(Cle.  Ex.  58) : 

Woman’s  Workshop  (Sheet  B 
and  mimeo  attachment) 

As  Others  See  You  (Sheet  B 
and  mimeo) 

What’s  For  Sunday  (Home  eco¬ 
nomics,  R.  1568,  Sheet  B) 

Social  Calendar  (Sheet  C  and 
mimeo) 

What’s  She  Wearing  (Sheet  C) 

Rehearsal  for  Romance  (Music 
and  romantic  songs  by  the 
better  singers  for  the  "wom¬ 
en’s  audience,  R.  1586,  Sheet 
D) 

Cleveland  Club  Women  (Sheet 

D) 


Note:  Here,  again,  although  the  above  programs  are  not 
classified  as  Public  Service,  the  preponderance  of  time  is  in  favor 
of  Cleveland.  Reference  to  the  detail  shown  in  the  above  cited 
exhibits  reveals  that  Scripps-Howard  will  provide  10  such  broad- 
i  casts  comprising  the  above  programs  aggregating  220  minutes  as 
compared  with  27  such  broadcasts  comprising  Cleveland’s  above 
programs  aggregating  690  minutes. 
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WOMEN’S  PROGRAMS  (Continued). 


Scripps-Howard. 

Other  Program  Sources  and 
Assistance. 

Citizens  Advisory  Panel,  con¬ 
sultants  and  Press  staff. 


Cleveland. 

Other  Program  Sources  and 
Assistance. 

Experts  from  Weideman  Com¬ 
pany,  Fisher  Foods,  and  Kroger 
Food  Foundation  (App.  151). 
Stvle  specialty  shops  (R.  603, 
1629). 


Particular  Interests  and  Integration  of  Cleveland’s  Stockholders. 

GrieSy  director  and  former  store  manager  of  The  May  Com¬ 
pany,  Cleveland’s  largest  department  store  (App.  360,  R.  1117) ; 
Deutscb,  proprietor  of  a  local  jewelry  store  (App.  359). 


NEWS. 


Scripps-Howard. 

The  applicant  proposes  to 
broadcast  international,  nation¬ 
al,  state,  regional  and  local 
news. 

The  international,  national  and 
certain  state  news  would  be 
furnished  by  the  United  Press 
Service.  The  news  gathering 
facilities  of  the  Cleveland  Press, 
the  Scripps-Howard  state  wire 
service  and  correspondents  in 
Washington,  would  furnish  ad¬ 
ditional  news  sources. 

The  staff  of  the  Press  would 
make  available  to  the  radio  sta¬ 
tion  all  local  news  gathered  by 
the  newspaper  staff  except  cer¬ 
tain  exclusive  stories,  “scoops,” 
and  copyrighted  material  which 
the  Press  reserves  the  right  to 
withhold  from  broadcasting  un¬ 
til  after  such  articles  are  pub- 


Cleveland. 

The  applicant  proposes  to 
broadcast  international,  nation¬ 
al,  and  state  news,  which  would 
be  furnished  by  the  Internation¬ 
al  News  Service.  In  addition, 
local  news  would  be  collected 
and  prepared  for  broadcasting 
by  a  staff  consisting  initially  of 
a  news  editor,  three  assistants, 
four  veteran  news  reporters, 
who  have  all  been  tentatively 
engaged,  and  a  secretary  (App. 
367). 
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NEWS  (Continued). 

Scripps-Howard.  Cleveland. 

lished.  The  radio  station  would 
maintain  its  own  separate  local 
news  staff,  and  information 
gathered  by  this  staff  would  be 
transmitted  to  the  Press  (App. 

345-6). 

The  E.  W.  Scripps  Company, 
owner  of  all  of  the  voting  stock 
in  the  applicant  corporation, 
also  owns  the  Press  (App.  341). 

Programs  Scheduled.  Programs  Scheduled. 

i  (S-H,  Ex.  33) :  News  casts,  gen-  (Cle.  Ex.  59 A,  p.  4) :  News  casts 
I  erally  on  the  hour,  each  hour  of  at  frequent  intervals  during  the 
i  the  day  except  wrhen  baseball  morning,  afternoon,  and  early 
i  programs  are  broadcast ;  news  evening,  and  at  9 :00  p.  m.,  11 :00 
headlines,  generally  on  the  half  p.  m.,  and  12 :55  a.  m.,  as  shown 
i  hour,  each  hour  of  the  day,  as  by  the  Exhibit, 
shown  by  the  Exhibit. 

Particular  Interests  and  Integration  of  Cleveland’s  Stockholders. 

;  Fred  R.  Ripley,  General  Manager  of  the  station,  has  worked 
in  different  reportorial  and  editorial  capacities  for  various  Cleve¬ 
land  newspapers  and  other  publications  (App.  361). 

|  SPOETS. 

Scripps-Howard.  Cleveland. 

The  proposed  program  schedule  The  applicant  would  feature  for 
i  provides  for  the  play-by-play  three  periods  each  morning 
broadcasting,  if  available,  of  the  briefs  of  news  concerning  local 
professional  baseball  games  of  sports  activities  such  as  bowling 
the  Cleveland  Indians.  Arrange-  and  high  school  events.  Definite 
ments  have  also  been  made  with  periods  have  also  been  allocated 
i  the  representatives  of  the  local  for  seasonal  coverage  of  local 
Boards  of  Education  for  broad-  school  and  amateur  sports  such 
i  casting,  on  an  unsponsored  as  baseball,  football  and  track 
i  basis,  amateur  scholastic  sports,  meets,  as  well  as  professional 
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SPORTS  (Continued). 


Scripps-Howard. 

including  high  school  baseball, 
basketball  and  football  games 
with  emphasis  on  intersectional 
games  in  the  Cleveland  area. 
News  concerning  other  sports 
such  as  golf,  tennis,  boating, 
hunting,  fishing  and  hiking 
would  also  be  broadcast.  The 
applicant  has  made  available  to 
authorized  television  and  FM 
and  the  proposed  AM  stations, 
the  sum  of  $100,000  during  the 
first  year  of  their  proposed  com¬ 
bined  1  operation  for  the  pur¬ 
chase  of  rights  to  professional 
and  other  sports  events  in  the 
Cleveland  area  (App.  347). 


I 


Cleveland. 

sports,  such  as  the  baseball 
games  of  the  Cleveland  Indians, 
if  and  when  available.  The  local 
sports  programs  would  be 
broadcast  with  the  assistance 
and  advice  of  Messrs.  Charles 
A.  Mooney  and  Dan  W.  Duflfy, 
supra  [stockholders].  Mr. 
Creighton  Miller,  a  former  back- 
field  coach  at  Yale  University, 
now  employed  by  the  Cleveland 
Browns  in  the  development  of 
new  professional  football  talent, 
would  also  occasionally  assist  in 
promoting  these  programs  and 
has  already  contacted  repre¬ 
sentatives  of  the  various  high 
schools  for  this  purpose. 

[No  funds  set  aside  for  pur¬ 
chase  of  rights. 

It  is  unnecessary  for  the  station 
to  purchase  rights  for  profes¬ 
sional  sports,  as  this  is  not  the 
customary  manner  in  which 
such  sportcasts  are  arranged 
(App.  166). 

It  is  a  matter  of  common  knowl¬ 
edge  sufficient  for  judicial  no¬ 
tice  that  professional  sports 
broadcasts  are  sponsored,  e.g., 
baseball,  football.  The  sponsor 
pays  the  bill.] 
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SPORTS  (Continued). 

Scripps-Howard.  Cleveland. 

Programs  Scheduled.  Programs  Scheduled. 


S-H  Ex.  39, 13th  page ;  S-H  Ex. 

33,  pp.  2,  9 : 

Fans  in  the  Stands  (fan  inter¬ 
views  at  ball  games). 

Cleveland  Indians’  baseball 
games. 

Final  Out  (scores  and  news). 

Sport  Review  (news,  scores, 
professional,  amateur). 

Rod  and  Gun  News. 


Cle.  Ex.  59 A,  pp.  8-10: 

Contingently  schedules  repre¬ 
sentative  afternoon  sports  con¬ 
tests  (“seasonal  coverage  pro¬ 
fessional  sports,  school,  amateur 
sports  when  available”)  and 
one  evening  sports  contest  (“lo¬ 
cal  sports  coverage”),  Cle.  Ex. 
58,  Sheets  D,  F;  App.  149-50. 

Local  Sports  Briefs  (high 
school,  college,  amateur,  sand- 
lot,  major  sports,  bowling),  Cle. 
Ex.  58,  Sheet  A ;  R.  1557. 

Local  Sports  Calendar,  Cle.  Ex. 
58,  Sheet  A. 

Sports  Page,  Cle.  Ex.  58,  Sheet 
C. 

Various  sports  news  casts,  Cle. 
Ex.  58,  Sheets  C  and  mimeo  at¬ 
tachment,  D  and  mimeo  attach¬ 
ment,  E,  F  and  mimeo  attach¬ 
ment. 


Other  Program  Sources  Other  Program  Sources 

and  Assistance.  and  Assistance. 

Consultants,  news  sources,  News  sources  (App.  367, 145-6). 
Press  staff.  High  school  and  college  sports 

staffs  (App.  151,  153). 
Cleveland  Baseball  Company 
(App.  156). 

Particular  Sports  Interests  and  Integration  of  Stockholders. 

Duffy:  High  school  coach;  Recreation  Commissioner,  City  of 
Cleveland;  organized  league  of  “unbacked”  amateur  baseball 
teams ;  referee  of  all  sports ;  was  consulted  in  preparation  of  pro- 
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gram  schedule ;  will  promote  and  assist  in  regular  sports  programs 
for  station  (App.  119-20, 151, 157,  360,  368). 

Miller:  Stockholder  Cleveland  Browns  professional  football 
team  (App.  157) ;  promoter  of  outstanding  sports  events  in  Cleve¬ 
land  (App.  355). 

Mooney:  Member  Cleveland  Board  of  Education,  and  Chair¬ 
man  of  its  Recreation  Committee ;  was  consulted  in  preparation  of 
program  schedule  and  will  assist  in  sports  programming  (App.  84, 
368). 

O’Neill:  Promoter  of  Notre  Dame-Navy  football  game  in 
Cleveland  (App.  84). 


MUSIC  AND  DRAMA. 


Scripps-Howard. 

Applicant  proposes  to  broad¬ 
cast  church  music  (App.  346) ; 
native  music  of  the  various  na¬ 
tionality  groups  and  drama  of 
particular  interest  to  said 
groups  (App.  348) ;  dramatic, 
musical  and  other  programs  of 
local  theatrical  organizations, 
choral  groups,  amateur  musi¬ 
cians  and  singers  and  perform¬ 
ers  from  the  local  high  schools, 
and  plans  to  spend  $2000  weekly 
for  the  development  of  local  live 
talent  (App.  349). 

The  nightly  5-hour  period  from 
1 :00  a.  m.  to  6 :00  a.  m.  would  be 
used  for  broadcasting  tran¬ 
scribed  popular  music,  inter¬ 
spersed  with  news  casts  and 
weather  reports  (App.  349). 


Cleveland. 

The  applicant  proposes  to 
broadcast  music  by  church 
choirs  and  hymns  (App.  366-7) ; 
the  native  music  as  well  as 
stories  of  American  traditions 
for  the  benefit  of  nationality 
groups  (App.  368) ;  a  variety  of 
entertainment  for  children  and 
high  school  students,  drama  and 
musical  entertainment  by  local 
high  school  groups,  theatrical 
organizations,  orchestral  and 
choral  groups,  and  Negro 
singers  and  entertainers  (App. 
369). 


'  Programs  Scheduled. 

Music 

S.  H.  Ex.  39,  5th-7th,  11th  pages. 

j 

i 


Programs  Scheduled. 

Music 

Cle.  Ex.  59 A,  p.  2  (Cosmopoli¬ 
tan,  Religion,  Miscellaneous) ; 
pp.  5-7  (other  music). 
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MUSIC  AND  DRAMA  (Continued). 


Scripps-Howard. 

i  Drama 

S.  H.  Ex.  33,  at  the  following 
pages : 

United  Americans  (nationality 
broadcasts,  including  playlets) 
i  — pp.  3,  7. 

Our  Delayed  Pilgrims  (tran- 
i  scribed  dramatized  programs  re 
Europe’s  displaced  persons) — 

i  p.  6. 

Radio  Playhouse  (Little  Thea¬ 
tre  presentation) — p.  7. 

Building  for  Peace  (transcribed 
dramatizations  re  religious  tol- 
!  erance) — p.  7. 

World  Service  (dramatized 
i  transcriptions  re  needs  of  Eu¬ 
rope  and  Asia) — p.  8. 

In  Your  Name  (transcribed  dra¬ 
matic  programs  by  Red  Cross) 
— p.  9. 

i 

Decision  Now  (transcribed  Red 
Cross  program) — p.  11. 

High  School  Program  (includes 
i  amateur  performances) — p.  14. 


Cleveland. 

Drama 

Cle.  Ex.  58A,  at  the  following 
sheets : 

American  Story  (cosmopolitan 
program) — sheet  B  and  mimeo 
attachment. 

Sound  Stage  (transcribed 
dramas  and  romantic  comedies) 
— sheet  C  and  mimeo  attach¬ 
ment. 

Footlight  Features  (high  school 
shows) — sheet  C. 

Studio  Workshop  (high  school 
theatre) — sheet  C. 

’Teen  Time  (high  school  and 
club  talent  show) — sheet  D  and 
mimeo  attachment. 

Little  Theatre  (amateur  actors 
from  Little  Theatre  group) — 
sheet  E. 

Talent  of  the  Town  (amateur 
and  professional  talent  show) — 
sheet  E. 

The  Avenger  (transcribed 
drama) — sheet  E. 

Hi- Jinks  (high  school  talent 
show) — sheet  E. 

Adventure  Story  (transcribed) 
— sheet  E. 

All-Negro  Talent  Show — sheet 
E  and  mimeo  attachment. 

Mid-Night  Mysteries  (tran¬ 
scribed  mystery  shows) — sheet 
F. 
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MUSIC  AND  DRAMA  (Continued). 

Scripps-Howard.  Cleveland. 

Program  Sources  and  Assistance.  Program  Sources  and  Assistants. 

Citizens’  advisory  panel,  con-  Cleveland  Church  Federation 
sultants,  Press  staff.  (App.  366) ;  various  church 

choirs  (App.  158) ;  cosmopolitan 
!  group  (App.  152-3) ;  Board  of 

Education  (App.  155) ;  Director 
of  Music,  Board  of  Education 
(App.  156-7) ;  high  school  and 
i  college  a  cappella  choirs  and 

i  glee  clubs,  stockholder  Mooney 

(App.  162) ;  Barbershop  Quar¬ 
tet  Organization  (App.  147, 
158) ;  Lakewood  Little  Theatre 
(App.  159) ;  Editor,  negro  news¬ 
paper  (App.  161);  Police  De¬ 
partment,  Juvenile  Court  offi- 
i  cials  (App.  147, 149). 

Particular  Interests  and  Integration  of  Cleveland’s  Stockholders. 

Senator  Bulkley,  chairman  of  committee  organized  to  promote 
performances  in  Cleveland  of  the  Metropolitan  Opera  Company 
(App.  357) ;  Gries,  member,  Northern  Ohio  Opera  Association 
(App.  360) ;  Ripley ,  professional  singer  and  oratorio  soloist,  presi¬ 
dent,  Syracuse  Symphony  Orchestra  (R.  1420,  App.  128) ;  Mc¬ 
Laughlin ,  active  in  various  musical  and  dramatic  organizations 
(App.  179). 
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In  addition  to  the  foregoing  findings,  the  Commission 
found  as  to  Scripps-Howard  that  between  the  periods  from 
6  p.  m.  to  11  p.  m.  Monday  through  Saturday  and  1  p.  m. 
to  11  p.  m.  on  Sunday  73%  of  the  time  would  consist  of 
live  programs ;  and  during  the  periods  from  6  a.  m.  to  mid¬ 
night  weekly  52%  would  consist  of  such  programs  (App. 
350).  As  to  Cleveland,  the  Commission  found  that  31.1% 
of  the  total  weekly  broadcast  time  wrould  consist  of  live 
programs,  53.4%  of  recorded  programs,  and  8.5%  of  wire 
programs  (App.  377). 

The  Commission  also  found  the  percentages  of  time 
which,  under  the  program  schedules,  would  be  devoted  to 
certain  classifications  of  programs,  i.e.,  public  service  pro¬ 
grams,  news,  sports,  music  and  miscellaneous  (App.  350, 
377).  Since  a  full  discussion  of  the  effect  of  this  aspect  of 
program  service  is  contained  in  the  Commission’s  brief 
we  do  not  reiterate  it  here. 

The  respective  total  hours  of  broadcast  service  were 
also  found  (App.  343,  365). 

From  the  foregoing  basic  findings,  and  as  more  par¬ 
ticularly  pointed  out  in  the  Commission’s  brief,  the  ra¬ 
tionality  of  the  portion  of  Conclusion  6  here  under  con¬ 
sideration  is  clear,  namely,  that  neither  applicant  has  dem¬ 
onstrated  that  its  overall  program  service  as  outlined  in 
its  program  schedule  would  better  serve  the  public  interest 
than  that  of  the  opposing  applicant. 

The  next  step  was  for  the  Commission  to  consider  this 
particular  conclusion,  along  with  other  relevant  ultimate 
findings,  in  its  evaluation  of  the  various  differences  be¬ 
tween  the  applicants.  Such  composite  consideration  in¬ 
cluded  the  impact  and  interplay  of  other  relevant  ultimate 
facts.  That  it  properly  made  such  a  composite  evaluation 
plainly  appears  from  the  conclusory  portion  of  its  decision. 

There  rationally  followed  the  Commission’s  final  con¬ 
clusion  that,  upon  careful  consideration  of  the  relevant 
and  material  facts  disclosed  by  the  record,  and  for  the 


38 


reasons  stated  in  its  conclusions,  a  grant  of  the  applica¬ 
tion  of  Cleveland  Broadcasting  Incorporated  would  better 
serve  the  public  interest,  convenience  and  necessity,  than 
would  the  grant  of  the  application  of  Scripps-Howard 
Radio  Inc.  (App.  380,  386). 


CONCLUSION. 

For  the  foregoing  reasons  and  the  reasons  more  par¬ 
ticularly  stated  in  the  Commission’s  brief,  it  is  respectfully 
submitted  that  the  appeal  herein  should  be  dismissed. 

Respectfully  submitted, 

Ray  T.  Miller, 

Harold  N.  McLaughlin, 

1708  Union  Commerce  Building, 
Cleveland  14,  Ohio, 

Frank  Roberson, 

1022  Munsey  Building, 

1  Washington  4,  D.  C., 

Attorneys  for  Intervenor. 

Of  Counsel : 

Miller  and  Hornbeck, 

•Spearman  and  Roberson. 
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REPLY  BRIEF  ON  BEHALF  i>F  APPELLANT. 


In  the 

United  States  Court 

For  the  District  of  Colu:v 

of  Appeals 

IBIA  IffcutT.' 

‘‘Or  th: 

Of  strict  0f  C',iut 
rtf  rr 

duu  jW.Af?  16  i. 

HO,  INC:, 

Ci_txv 

;  COMMISSION, 

INCORPORATED, 

No.  10,574. 

SCRIPPS-IIOWARD  RAI 
Appellant , 

v. 

FEDERAL  COMMUNICATIONS 

Appellee , 

CLEVELAND  BROADCASTING 

Intervenor. 

Appeal  From  ax  Order  of  tiie  Fee 

Commission. 

eral  Communications 

Raymond  T. 
Joseph  R.  F 
John  R.  Bas 

1956  Unior 
Clevelan 

George  S.  Sn 
Harry  P.  W 

S16  Conne 
Washing 

Attorn 

L 

Jackson, 

awcett, 

KIN, 

l  Commerce  Bldg., 
d  14,  Ohio, 

tlTH, 

\RNER, 

sticut  Avenue, 
ton  6,  D.  C., 

eys  for  the  Appellant. 

March  16,  1951. 


THE  CATES  LEGAL  PUDLISHING  CO.,  CLEVELAND,  OHIO— MAIN  1-3647 


INDEX. 


I.  Appellee’s  Contention  that  the  Factors  of  “Fi¬ 
nancial  Ability”  and  “Character  or  Trustworth¬ 
iness”  are  not  Open  to  Comparative  Considera¬ 
tion  is  Erroneous  in  Law;  and  the  Commission’s 
Findings  and  Conclusions  With  Respect  to  These 
Factors  are  not  Rational  Inferences  From  the 
Evidence  and  Basic  Findings .  3 

A.  Financial  Ability .  3 

B.  Concealment,  Misrepresentation  and  Lack  of 

Candor  .  7 

II.  Appellee’s  Efforts  to  Minimize  the  Weight  of  Ap¬ 
pellant’s  Superior  Use  of  the  Frequency  and  Much 
Greater  Broadcasting  Experience  are  Without 
Basis  in  Law  or  Fact .  10 

III.  The  Arguments  of  Appellee  and  Intervenor 

Wholly  Fail  to  Obscure  the  Great  Superiority 
of  Appellant’s  Program  Plans  and  Proposals 
Which  is  Clearly  Shown  by  the  Basic  Findings 
and  the  Evidence .  13 

IV.  The  Superiority  of  the  Operating  Policies  of 

Appellant  .  23 

V.  Appellee’s  Arguments  With  Respect  to  Local 
Residence,  Owner-Management  and  Media  of 
Mass  Communications  (FCC  Bf.  17-26)  .  25 

VI.  Appellee’s  Contentions  that  the  Commission 
Made,  and  Based  its  Decision  Upon  a  Composite 
Consideration  of,  Proper  Comparative  Findings 
as  to  the  Relevant  Points  of  Difference  Urged  by 
the  Parties,  Are  Untenable  in  Fact  and  in  Law  . .  29 


TABLE  OF  AUTHORITIES. 


Cases. 

Calumet  B.  Cor-p.  v.  F.  C.  C.,  82  App.  D.  C.  59,  160  F. 

(2d)  285  .  10 

Central  Connecticut  B.  Co.,  4  RR  39  .  11 

F.  C.  C.  v.  Pottsville  B.  Co.,  309  U.  S.  134 .  4 

F.  C.  C.  v.  WOKO,  329  U.  S.  223  . . . 7, 10 

F.  C.  C.  Public  Notice,  9  Fed.  Reg.  702  (1944) .  28 

Home  News  Pub.  Co.,  4  RR  1444  .  11 

Johnston  B.  Co.  v.  F.  C.  C.,  85  App.  D.  C.  40,  175  F. 

(2d)  351  .  2 

Standards  of  Good  Engineering  Practice,  1  RR,  p.  81 : 

177  .  11 

Statutes. 

47  U.  S.  C.  308(b),  319(a)  . 4,7 

FCC  Rules. 

Section  3.24(c)  .  4 

Section  3.24(d)  .  7 


In  the 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit. 


No.  10,574. 


SCRIPPS-HOWARD  RADIO,  INC., 
Appellant , 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee , 

CLEVELAND  BROADCASTING  INCORPORATED, 

Intervenor. 


Appeal  From  ax  Order  of  the  Federal  Communications 

Commission. 


REPLY  BRIEF  ON  BEHALF  OF  APPELLANT. 


In  its  opening  brief  Appellant  has  shown  that  the 
basic  findings  and  evidence  establish  six  points  of  difference 
between  the  applicants  with  respect  to  each  of  which  Ap¬ 
pellant  is  clearly  superior.  These  points  of  difference  are : 
(1)  efficient  use  of  frequency;  (2)  broadcasting  experience; 
(3)  financial  ability;  (4)  program  proposals;  (5)  operat¬ 
ing  policies;  and  (6)  candor  or  character.  (SH  Bf.  30-7. )x 
At  least  the  first  five  of  these  points  of  difference  are  of 
such  a  character  that  they  directly  measure  and  determine 
the  quality  and  extent  of  the  broadcasting  service  which 

1  In  this  brief,  references  to  the  opening  Brief  for  Appellant 
appear  as  “SH  Bf . ,”  references  to  Brief  for  Appellee  ap¬ 
pear  as  “FCC  Bf . ,”  references  to  Brief  for  Intervenor  appear 

as  “Cle.  Bf . ”  and  references  to  the  Joint  Appendix  appear 

as  “App . ” 
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the  respective  applicants  propose  to  supply  or  the  ability 
of  the  respective  applicants  to  carry  out  their  proposals. 

In  this  situation,  Appellant  contends  that  the  Com¬ 
mission  would  have  been  without  authority,  or  at  least 
would  have  acted  arbitrarily  and  unlawfully,  ir.  preferring 
the  Intervenor  upon  the  grounds  of  local  residence,  integra¬ 
tion  of  ownership  and  management  and  promotion  of  diver¬ 
sification  of  ownership  of  media  of  mass  communications 
in  the  Cleveland  area  even  if  the  evidence  had  established 
that  Intervenor ’s  stockholders  -would  participate  in  the 
day-to-day  operation  of  its  proposed  station  and  had  not 
shown  that  the  media  of  mass  communications  in  the 
Cleveland  area  are  extremely  numerous  and  their  owner¬ 
ship  highly  diverse. 

However,  the  evidence  did  not  establish  that  any  of 
Intervenor ’s  locally  resident  stockholders  would  participate 
in  the  day-to-day  operation  of  its  proposed  station  or  that 
there  would  be  any  material  degree  of  integration  of  owner¬ 
ship  and  management  in  the  operation  of  Intervenor ’s 
proposed  station  and  the  evidence  and  basic  findings 
clearly  establish  that  the  media  of  mass  communications  in 
the  Cleveland  area  are  extremely  numerous  and  their  owner¬ 
ship  is  highly  diverse.  Consequently,  the  action  of  the  Com¬ 
mission  in  preferring  the  Intervenor  upon  those  grounds 
was  even  more  clearly  either  in  excess  of  its  statutory  au¬ 
thority  or  arbitrary  and  unlawful.  (SH  Bf.  37-45.) 

In  “setting  up”  the  case  which  Appellee  desires  to 
argue,  Appellee  expressly  or  impliedly  asserts  that  in  this 
proceeding  the  Commission  applied  “the  guiding  principles 
set  forth  by  this  Court  in  the  Johnston  case,”  to-wit,  Johns¬ 
ton  B.  Co.  v.  F.  C .  C.,  85  App.  D.  C.  40,  175  F.  (2d)  351. 
(FCC  Bf.  6.)  In  fact  the  Commission  adopted  its  pro¬ 
posed  decision  on  July  14,  1948  and  its  final  decision  on 
January  27,  1949  (App.  224,  387),  whereas  the  decision  in 
the  Johnston  case  was  not  announced  until  May  4,  1949. 

'  Since  the  Commission  made  no  pretense  of  making  any 
comparative  findings  on,  or  of  giving  any  composite  con- 
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sideration  to,  the  factors  of  financial  ability  and  character 
or  trustworthiness,  the  Appellee  is  compelled  to  take  the 
position  that  these  factors  are  not  opened  to  compara¬ 
tive  consideration  or  evaluation  as  a  matter  of  law.  (FCC 
Bf.  6,  8,  28-30.)  In  listing  the  points  of  difference  between 
the  parties,  Appellee  then  places  the  factors  of  local  resi¬ 
dence,  owner-management  and  diversification  of  media  of 
mass  communications  not  only  upon  an  equal  plane  with, 
but  ahead  of  all  except  two  of,  the  points  of  difference 
"which  directly  measure  and  determine  the  relative  quality 
and  extent  of  the  broadcasting  services  proposed  by  the 
parties.  Having  thus  fitted  the  case  into  this  Procrustean 
bed,  the  Appellee  undertakes  to  support  the  Commission’s 
decision  by  a  further  Procrustean  operation  not  only  upon 
the  evidence  but  also  upon  its  own  findings. 

I. 

APPELLEE’S  CONTENTION  THAT  THE  FACTORS  OF 
“FINANCIAL  ABILITY”  AND  “CHARACTER  OR  TRUST¬ 
WORTHINESS”  ARE  NOT  OPEN  TO  COMPARATIVE  CON¬ 
SIDERATION  IS  ERRONEOUS  IN  LAW;  AND  THE  COMMIS¬ 
SION’S  FINDINGS  AND  CONCLUSIONS  WITH  RESPECT  TO 
THESE  FACTORS  ARE  NOT  RATIONAL  INFERENCES 
FROM  THE  EVIDENCE  AND  BASIC  FINDINGS. 

A.  Financial  Ability. 

The  decisions  establish,  and  Appellee  concedes,  that 
financial  resources  sufficient  not  only  to  construct  a  pro¬ 
posed  station  but  also  to  operate  it  at  a  probable  loss  over 
a  reasonable  development  period  are  essential  to  “the  bare 
or  minimum  qualification”  of  an  applicant  even  in  a  non¬ 
competitive  proceeding.  (SH  Bf.  32;  FCC  Bf.  28.)  How¬ 
ever,  Appellee  asserts  that  in  a  comparative  case  no  weight 
may  be  given  to  the  question  whether  financial  resources  of 
one  applicant  give  greater  assurance  that  such  applicant 
can  and  will  make  good  use  of  the  frequency  in  the  public 
interest  than  do  the  financial  resources  of  the  other  appli¬ 
cant.  In  other  words,  Appellee  contends  that  in  such  a  case, 
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tlie  listening  public  must  assume  the  risk  that  a  grant  to  the 
applicant  with  inferior  financial  ability  will  prevent  a  good 
use  of  the  frequency.  Manifestly,  such  a  contention  is  un¬ 
tenable. 

The  “financial  qualification”  of  applicants  to  construct 
and  operate  proposed  stations  is  one  of  the  standards 
which  the  statute  commands  the  Commission  to  apply.  47 
U.  S.  C.  308(b),  319(a),  FCC  Rules  §  3.24(c).  The  primary 
purpose  of  the  Communications  Act  is  not  to  regulate  con¬ 
flicting  private  rights  or  to  promote  private  interests,  but 
to  secure  the  best  broadcasting  service  for  the  listening 
public;  and  financial  ability  to  make  good  use  of  a  fre¬ 
quency  is  an  important  element  of  the  public  interest.  See 
cases  cited  SH  Bf.  32;  F.  C.  C.  v.  Pottsville  B.  Co.,  309 
U.  S.  134,  138,  f.n.  2. 

It  may  be  conceded  that  if  competing  applicants  both 
show  financial  resources  in  hand  clearly  sufficient  to  con¬ 
struct  a  proposed  station,  to  operate  it  at  a  loss  over  a 
reasonable  development  period  and  to  make  full  use  of  the 
frequency,  the  circumstance  that  one  applicant  shows  still 
greater  financial  resources  would  carry  no  weight.  How¬ 
ever;  that  is  not  because  the  relative  financial  resources  of 
competing  applicants  is  not  a  matter  for  comparative  con¬ 
sideration  but  because  upon  a  comparative  consideration  of 
this  factor,  neither  applicant  is  superior  to  the  other  from 
the  standpoint  of  assuring  a  good  use  of  the  frequency. 

In  this  proceeding,  the  Intervenor  in  our  opinion  failed 
to  show  financial  resources  necessary  to  establish  “bare” 
or  “minimum”  financial  qualification.  However,  that  is 
not  the  material  issue  in  a  comparative  proceeding.  In 
any  event  the  Intervenor  clearly  failed  to  show  financial 
resources  in  excess  of  “bare”  or  “minimum”  qualifica¬ 
tion  with  the  result  that  a  grant  to  Intervenor  would  subject 
the  public  to  a  risk — wholly  unnecessary  in  view  of  Ap¬ 
pellant’s  ample  financial  resources — that  a  good  use  would 
not  be  made  of  the  frequency.  The  Intervenor  held  a  con¬ 
struction  permit  for  an  FM  station.  Its  estimated  cost  of 
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construction  of  its  FM  and  AM  stations  was  $210,719.00. 
(App.  219.)  Intervenor’s  payroll  cost  would  build  up  to 
$6,000  per  week  over  an  unspecified  period  before  going  on 
the  air;  and  would  be  in  effect  in  that  amount  when  Inter- 
venor’s  station  did  go  on  the  air.  (App.  143,  222.)  Disre¬ 
garding  Intervenor’s  accumulated  payroll  before  going  on 
the  air,  its  aggregate  operating  costs  during  the  initial 
three  months  of  operation  would  be  at  least  $78,000.00. 
Consequently,  upon  Intervenor’s  own  estimates,  its  cost  of 
construction  and  of  operation  during  an  initial  three  months 
period  would  be  $288,719.00. 

Upon  Intervenor’s  own  figures,  its  assets  in  hand  to¬ 
taled  $219,215.00.  (Cle.  Bf.  7,  f.n.  1.)*  The  assets  listed 
as  “Other  deferred  charges  to  9-30-47  $24,293.08”  and  “De¬ 
ferred  charges  subsequent  to  9-30-47  $927.11”  consist  of 
“organization,  legal,  engineering  and  other  development 
expense”  (App.  218)  and  of  outstanding  checks  for  travel¬ 
ing  and  other  like  expenses  (App.  177).  These  “assets” 
were  admittedly  not  available  to  meet  costs  of  construction 
or  operation.  Unpaid  bills  already  rendered  for  other  ex¬ 
penses  of  like  character  aggregated  $1,427.84.  Other  known 
obligations  of  like  character  for  which  bills  had  not  been 
presented  were  estimated  at  $3,000  to  $4,000.  (App.  177-8.) 
When  the  Intervenor’s  “assets”  not  available  for  construc¬ 
tion  or  operation  and  its  other  admitted  liabilities  for  ob¬ 
ligations  not  included  in  its  costs  of  construction  or  opera¬ 
tion  are  subtracted  from  its  assets  in  hand,  Intervenor’s 
assets  in  hand  available  for  construction  and  operation  ag¬ 
gregated  not  more  than  $189,566.97.  (This  is  taking  the 
lower  of  the  two  estimates  given  for  obligations  upon  which 
no  bills  had  been  submitted.)  If  Intervenor’s  outstanding 
stock  subscriptions  in  the  amount  of  $30,900.00  be  treated 
as  the  equivalent  of  cash,  the  Intervenor  had  assets  of 
$220,466.97  with  which  to  meet  its  estimated  costs  of  $288,- 


*  The  figures  listed  in  footnote  1  on  page  7  of  Intervenor’s 
brief  in  fact  total  $219,215.00  although  Intervenor  there  shows  a 
total  of  $250,115.00. 
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719.00  for  the  construction  and  operation  of  its  station  dur¬ 
ing  an  initial  three  months  period.  This  left  a  deficit  of 
approximately  $68,000.00  plus  the  unestimated  payroll  cost 
to  be  incurred  during  an  unestimated  period  before  Inter¬ 
venor ’s  station  would  go  on  the  air. 

Assuming  it  was  within  the  discretion  of  the  Commis¬ 
sion  to  find  that  such  a  showing  was  sufficient  to  establish 
“bare  qualification, ”  a  grant  to  an  applicant  with  such 
limited  financial  resources  obviously  cast  upon  the  public  a 
very  grave  risk  with  respect  to  whether  the  grantee  would 
make  an  adequate  or  good  use  of  the  available  frequency. 

Appellee  does  not  seemingly  place  any  reliance  upon 
the  expired  and  inchoate  commitment  of  a  bank  to  make  a 
loan  to  the  Intervenor.  However,  Appellee  states  that  “it 
cannot  be  presumed  that  the  commitment  would  not  be  ex¬ 
tended  or  a  new  one  made”  in  view  of  the  facts  that  the 
Executive  Vice  President  and  a  Director  of  the  bank  were 
stockholders  of  Intervenor  and  that  fourteen  of  Inter¬ 
venor ’s  stockholders  had  given  the  bank  a  guarantee  agree¬ 
ment  which  would,  of  course,  expire  concurrently  with  the 
bank’s  commitment.  (FCC  Bf.  29-30,  f.n.  18.)  The  more 
pertinent  question  is  upon  what  evidence  the  Appellee  bases 
a  “presumption”  (in  reality  a  conjecture)  that  a  new 
commitment  would  be  made  or  even  that  new  guarantee 
agreements  would  be  given. 

In  fact  the  Commission  might  more  rationally  have 
found  that  no  weight  could  be  given  to  this  commitment  of 
the  bank  to  negotiate  a  loan  even  if  this  commitment  had  not 
expired.  So  far  as  appears  from  the  evidence,  the  inchoate 
commitment  was  purportedly  made,  not  pursuant  to  any  au¬ 
thorization  by  the  bank’s  directors,  but  solely  by  the  bank’s 
Executive  Vice  President  to  a  corporation  which  proposed 
to  engage  in  a  speculative  venture  and  in  which  the  Execu¬ 
tive  Vice  President  of  the  bank  was  a  stockholder.  That  the 
bank  would  be  bound  under  such  circumstances  by  the  com¬ 
mitment,  even  if  it  had  not  been  inchoate,  is  a  least  highly 
doubtful.  Much  less  may  it  be  “ presumed ”  that  the  Bank 
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would  undoubtedly  make  a  new  and  a  firm  commitment  to 
loan  $200,000  to  a  new  corporation,  which  had  never  been 
a  going  concern,  for  this  speculative  venture  because  the 
Bank’s  Executive  Vice  President  and  one  of  its  Directors 
were  interested  in  the  speculative  venture. 

B.  Concealment,  Misrepresentation  and  Lack  of  Candor. 

The  1  ‘character”  of  an  applicant  is  one  of  the  factors 
which  the  Commission  is  required  to  consider  under  the 
standards  prescribed  by  the  Communications  Act.  (47  TJ. 
S.  C.  308(b),  319(a).)  The  rules  of  the  Commission  re¬ 
quire  an  applicant  to  establish  good  character.  (FCC  Rules 
§  3.24(d).)  Truthfulness  and  frankness  are  elements  of 
good  character.  Misstatements,  concealment  and  lack  of 
candor  evidence  bad  character  or  at  least  defects  of  char¬ 
acter.  Appellee  concedes,  and  the  Courts  hold,  that  lack  of 
candor  justifies  denial  of  an  application  for  a  construction 
permit  or  for  the  renewal  of  a  license.  (FCC  Bf.  30;  SH 
Bf.  36.) 

In  FCC  v.  WOKO ,  329  U.  S.  223,  227,  the  Court  in 
answer  to  an  argument  that  the  Commission  had  made  no 
finding  that  the  facts  concealed  were  material,  that  the 
concealment  had  influenced  its  decision,  or  that  it  would 
have  acted  differently  had  it  known  the  concealed  facts, 
said: 

“*  *  *  \ye  think  this  is  beside  the  point.  The  fact 
of  concealment  may  be  more  significant  than  the  facts 
concealed.  The  willingness  to  deceive  a  regulatory 
body  may  be  disclosed  by  immaterial  and  useless  de¬ 
ceptions  as  well  as  by  material  and  persuasive  ones. 
We  do  not  think  it  is  an  answer  to  say  that  the  decep¬ 
tion  was  unnecessary  and  served  no  purpose.  *  *  *” 

Again,  it  may  be  conceded  that  in  a  non-competitive 
proceeding  the  Commission  may  find  that  an  applicant’s 
lack  of  candor,  concealment  or  misrepresentation  has  not 
been  so  serious  as  to  deprive  the  applicant  of  “bare  quali- 
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fication”  as  to  character  and  to  require  denial  of  an  appli¬ 
cation  for  use  of  a  frequency  which  otherwise  would  not  be 
used  at  all.  But  that  is  a  far  cry  from  holding  that  in  a 
competitive  proceeding  the  Commission  may  disregard  or 
give  no  weight  to  the  factor  of  character  where  one  appli¬ 
cant  barely  qualifies  as  to  character  and  the  other  is  free 
from  defects  of  character.  A  grant  to  an  applicant  which 
has  displayed  lack  of  candor  or  concealment  or  has  been 
guilty  of  misrepresentation  obviously  carries  with  it  risks 
which  do  not  attach  to  a  grant  to  an  applicant  without  such 
defects  of  character.  Stated  in  plain  language,  this  con¬ 
tention  of  the  Commission  is  that  in  a  comparative  pro¬ 
ceeding  no  weight  may  be  given  to  the  defects  of  character 
shown  by  one  applicant  so  long  as  those  defects  fall  short 
of  complete  disqualification  even  though  the  character  of  the 
competing  applicant  is  free  from  such  defects  and  that,  as 
a  matter  of  law,  it  is  in  the  public  interest  to  require  the 
listening  public  to  assume  the  risk  inevitably  inherent  in 
such  defects  of  character.  Manifestly  that  is  neither  in 
compliance  with  the  standards  prescribed  by  the  Communi¬ 
cations  Act  nor  a  rational  conclusion. 

Moreover,  the  Commission’s  findings  or  conclusions 
with  respect  to  lack  of  candor,  concealment  and  misrepre¬ 
sentation  of  the  Intervenor  are  not  rational  inferences  from 
the  evidence.  The  undisputed  evidence  shows  that  a  judg¬ 
ment  had  been  entered  against  Mr.  Seltzer  pursuant  to 
personal  service  and  that,  among  other  things,  Mr.  Seltzer 
had  been  personally  examined  in  aid  of  execution  on  the 
judgment.  ( App.  363-4 ;  SH  Ex.  55.)  Certainly  a  finding  or 
conclusion  that  this  evidence  was  open  to  the  interpretation 
that  Mr.  Seltzer  was  unaware  of  the  entry  of  a  judgment 
against  him  is  not  merely  an  irrational  but  an  incredible 
inference.  In  seeking  to  justify  the  Commission’s  conclu¬ 
sion  that  the  Intervenor  had  not  been  guilty  of  such  lack 
of  candor,  concealment  and  misrepresentation  as  to  con¬ 
stitute  an  absolute  disqualification  (not  the  material  point 
in  a  comparative  proceeding)  Appellee  makes  no  reference 
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to  the  fact  that  one  of  Intervenor’s  stockholders,  who  acted 
as  counsel  in  eliciting  this  false  testimony  from  Mr.  Seltzer, 
admitted  to  the  Examiner  that  he  “had  heard  about  the 
claim.”  (App.  185.)  Manifestly,  this  stockholder-counsel 
either  knew  the  facts  or  was  under  a  duty  to  ascertain  them 
before  presenting  such  testimony. 

Nor  does  Appellee  deal  with  the  circumstance  that  the 
president,  director  and  largest  stockholder  of  the  Inter- 
venor  purported  to  testify  of  his  own  knowledge  that  none 
of  Intervenor’s  stockholders  had  been  adjudged  a  bankrupt 
or  had  an  unsatisfied  judgment  outstanding  against  him. 
(App.  94.)  In  addition  to  the  unsatisfied  judgment  against 
Mr.  Seltzer,  Mr.  Samuel  Deutsch,  one  of  Intervenor’s  stock¬ 
holders,  had  been  adjudged  a  bankrupt.  (App.  359-60.) 
This  witness  was  inescapably  testifying  either  con¬ 
trary  to  his  knowledge  or  without  knowledge  and  in¬ 
vestigation,  in  reckless  disregard  of  the  public  interest. 

Appellee  brushes  to  one  side  the  fact  that  Intervenor 
neither  in  its  brief  in  opposition  to  Appellant’s  exceptions 
to  the  proposed  decision  (adopted  July  14,  1948  and  re¬ 
leased  July  16, 1948)  nor  otherwise,  ever  brought  to  the  at¬ 
tention  of  the  Commission  in  this  proceeding  the  fact  that 
Mr.  Seltzer,  upon  whose  connection  with  the  Intervenor  as 
stockholder,  director  and  program  director  the  Commission 
had  heavily  relied  in  its  proposed  decision  (App.  248,  251, 
269,  271),  had  ceased  to  have  any  connection  with  the  In¬ 
tervenor  at  some  undisclosed  time  prior  to  July  9,  1948. 
(App.  353.)  Appellee  asserts  there  was  no  lack  of  dis¬ 
closure  in  this  proceeding  because,  under  legal  compulsion 
Intervenor  filed  a  routine  report  disclosing  this  fact  with 
a  clerk  in  the  Commission’s  office  in  an  entirely  different 
file,  proceeding  and  record.  The  chances  of  such  a  report 
coming  to  the  attention  of  the  Commission  in  this  proceed¬ 
ing  were  highly  remote  and  Appellee  does  not  attempt  to 
explain  Intervenor’s  reliance  in  the  foregoing  brief  upon 
Mr.  Seltzer’s  non-existent  connection  with  the  Intervenor. 
That  these  facts  had  not  come  to  the  attention  of  the  Com- 
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mission  must  have  been  obvious  to  the  Intervenor  from  the 
circumstance  that  the  proposed  decision,  adopted  and  re¬ 
leased  after  the  filing  of  such  report,  relied  heavily  upon 
Mr.  Seltzer’s  proposed  connection  with  the  Intervenor.* 
Certainly,  it  will  not  be  contended  that  the  Commission 
placed  such  reliance  upon  Mr.  Seltzer’s  connections  with 
Intervenor  with  knowledge  that  it  was  non-existent. 

We  submit  that  if  the  foregoing  misrepresentations, 
concealments  and  lack  of  candor  did  not  absolutely  dis¬ 
qualify  Intervenor,  they  obviously  established  defects  of 
character  which  should  have  been  weighed  by  the  Commis¬ 
sion  in  a  comparative  proceeding.  On  the  other  hand,  the 
evidence  shows  no  defects  of  character  in  Appellant,  and 
Appellant  is  now,  and  for  many  years  has  been,  operating 
broadcasting  stations  as  a  licensee  of  the  Commission. 


n. 


APPELLEE’S  EFFORTS  TO  MINIMIZE  THE  WEIGHT  OF 
APPELLANT’S  SUPERIOR  USE  OF  THE  FREQUENCY  AND 
MUCH  GREATER  BROADCASTING  EXPERIENCE  ARE 
WITHOUT  BASIS  IN  LAW  OR  FACT. 


Appellee  necessarily  concedes,  but  attempts  to  mini¬ 
mize,  the  weight  and  importance  of  the  more  efficient  use  of 
the  frequency  proposed  by  Appellant.  (FCC  Bf.  27-8.) 

First:  Appellee  wholly  ignores  the  facts  that  Appel¬ 
lant  will  provide  broadcasting  service  during  37  more  hours 
per  week  and  will  provide  better  broadcasting  service  in, 


*  Calumet  B.  Cory.  v.  F.  C.  C.y  82  App.  D.  C.  59,  160  F.  (2d) 
285,  was  decided  before  the  Supreme  Court  had  held  in  F.  C.  C.  v. 
WOKOy  329  U.  S.  223,  227,  that  it  is  immaterial  whether  facts 
concealed  or  misrepresented  by  an  applicant  are  material  or  would 
have  influenced  the  Commission’s  decision.  In  the  Calumet  case, 
an  applicant  was  alleged  to  have  misrepresented  that  one  Saliner, 
who  owned  a  radio  advertising  business  and  had  had  experience  in 
program  production,  was  a  stockholder  of  such  applicant  and  its 
proposed  program  director.  In  the  Commission’s  brief  filed  in  this 
Court  in  the  Calumet  case,  the  Commission  contended  that  whether 
Saliner  was  in  fact  a  stockholder  and  the  intended  program  di¬ 
rector  of  the  applicant,  was  a  highly  material  fact.  Commission’s 
brief  in  Calumet  case ,  p.  27. 
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and  over  a  larger  portion  of,  the  important  Cleveland  in¬ 
dustrial  area  than  will  Intervenor.  (App.  343,  365,  378-9.) 
As  the  Commission  has  previously  held,  a  signal  intensity  of 
25mv/m  is  necessary  to  provide  satisfactory  service  in  an 
industrial  area.  The  Standards  of  Good  Engineering  Prac¬ 
tice,  1  RR,  p.  81:  177;  Home  News  Pub .  Co.,  4  RR  1444, 
1450a ;  Central  Connecticut  B.  Co.,  4  RR  39,  51.  The  Appel¬ 
lant  will  provide  service  of  such  signal  intensity  over  a 
larger  portion  of  the  Cleveland  industrial  area  than  will 
Intervenor.  (App.  379.) 

Second'.  Appellee  argues  that  the  importance  of  the 
Appellant  providing  daytime  service  to  111,000  more  per¬ 
sons  is  diminished  by  the  fact  that  such  persons  reside  out¬ 
side  the  Cleveland  metropolitan  area  (as  defined  in  the  1940 
census)  and  receive  or  will  receive  daytime  service  from 
three  Cleveland  stations  and  one  station  to  be  constructed 
in  a  suburb.  However,  all  the  other  people  to  be  served  by 
both  applicants  already  receive  daytime  service  from  four 
Cleveland  stations,  at  least  part  of  them  receive  daytime 
service  from  two  additional  stations  in  the  metropolitan 
area  and  part  or  all  of  them  will  receive  daytime  service 
from  other  stations  to  be  constructed.  (App.  337.)  The 
reasons  assigned  by  Appellee  do  not  constitute  a  rational 
basis  for  disregarding,  or  minimizing  the  importance  of,  a 
proposal  to  make  a  more  efficient  use  of  the  frequency  by 
serving  111,000  additional  people. 

Appellee  attempts  to  minimize  the  weight  of  Appel¬ 
lant’s  immensely  greater  broadcasting  experience  by  argu¬ 
ing  that  a  licensee  without  experience  can  hire  talented 
persons  to  operate  the  station  for  him  and  that  to  give  full 
weight  to  this  statutory  standard  might  discourage  or  pre¬ 
vent  inexperienced  persons  from  entering  the  field  of  broad¬ 
casting.  (FCC  Bf.  26-7.)  It  seems  sufficient  to  point  out 
that  this  argument  would  eliminate  a  statutory  standard, 
except  as  a  tool  for  arbitrary  action,  and  disregards  the 
purpose  of  the  Communications  Act  which  is  to  provide  the 
best  available  broadcasting  service  for  the  listening  public 
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instead  of  to  promote  the  private  interests  of  persons  who 
desire  to  enter  the  broadcasting  field  -without  incurring  the 
burden  of  acquiring  experience  in  the  field. 

Here,  as  throughout  its  brief,  Appellee  attempts  to 
defend  its  decision  not  only  by  distortion  of  the  evidence 
but  even  by  distortion  or  misstatement  of  its  o-wn  findings 
Illustratively,  Appellee  states: 

“On  the  other  hand,  the  record  disclosed,  and  the  Com¬ 
mission  found,  that  of  the  stockholders,  officers  and  di¬ 
rectors  of  Cleveland,  the  only  on-e  with  any  extensive 
experience  in  the  management  and  operation  of  radio 
stations  was  Fred  R.  Ripley,  a  stockholder  and  direc¬ 
tor,  and  proposed  general  manager  of  the  Cleveland 
station.  ”  (FCC  Bf.  27.) 

The  only  rational  inference  to  be  drawn  from  the  foregoing 
statement  is  that  other  stockholders,  officers  and  directors 
of  Intervenor  had  such  experience.  In  fact,  the  uncontra¬ 
dicted  evidence  established  and  the  Commission  found: 

“Except  for  Fred  R.  Ripley,  supra,  none  of  the  of¬ 
ficers,  directors  or  stockholders  of  the  applicant  cor¬ 
poration,  has  had  any  experience  in  the  management 
or  operation  of  a  broadcast  station.”  (App.  364.) 
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m. 

THE  ARGUMENTS  OP  APPELLEE  AND  INTERVENOR 
WHOLLY  FAIL  TO  OBSCURE  THE  GREAT  SUPERIORITY 
OF  APPELLANT’S  PROGRAM  PLANS  AND  PROPOSALS 
WHICH  IS  CLEARLY  SHOWN  BY  THE  BASIC  FINDINGS 

AND  THE  EVIDENCE. 

Throughout  this  proceeding  the  Commission  has  ar¬ 
bitrarily  and  capriciously  avoided,  and  refused  to  give 
weight  to,  the  great  superiority  of  Appellant’s  program 
plans  and  proposals  even  as  shown  by  the  Commission’s 
basic  findings.  Among  other  things,  the  evidence,  and  sub¬ 
sequently  the  basic  findings,  clearly  demonstrated  that  Ap¬ 
pellant’s  program  plans  and  proposals  rested  upon  a  much 
more  thorough  and  comprehensive  study  of  the  program 
needs  of  Metropolitan  Cleveland  and  of  program  sources 
available  to  meet  those  needs;  that  Appellant’s  provision 
for  news  sources  and  news  casts  were  greatly  superior;  that 
Appellant  would  devote  much  more  time,  particularly  dur¬ 
ing  the  prime  listening  hours,  to  sustaining  public  service 
programs ;  that  Appellant  had  made  much  better  provision 
for  broadcasts  of  amateur  and  professional  sports;  that 
Intervenor  had  made  a  relatively  negligible,  if  any,  provi¬ 
sion  for  the  development  of  local  live  talent ;  and  that  Ap¬ 
pellant  would  devote  a  great  deal  more  time  to  live  pro¬ 
grams  instead  of  merely  playing  records.  Appellant 
specifically  requested  the  Commission  to  make  comparative 
findings  upon  these  important  points  of  difference  as  well 
as  on  the  over-all  superiority  of  Appellant’s  program  plans 
and  proposals.  (SH  Requested  Findings  No.  74-81,  R. 
2846-9.) 

The  Commission  refused  to  make  any  such  compara¬ 
tive  findings.  Instead  the  Commission  in  its  proposed  deci¬ 
sion  disposed  of  the  relative  merits  of  the  program  pro¬ 
posals  of  the  applicants  by  merely  concluding  that  while 
Appellant  had  allocated  larger  periods  of  time  “to  certain 
types  of  public  service  programs  than”  the  Intervenor, 
the  Intervenor ’s  largest  stockholder  had  given  assurance 
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that  “he  and  the  other  stockholders  thereof  intend  to  donate 
as  much  time  for  the  broadcasting  of  civic  and  other  public 
service  programs  as  would  be  required”;  and  that  notwith¬ 
standing  the  errors  of  Intervenor’s  proposed  program  di¬ 
rector  (Seltzer)  in  classifying  its  proposed  program  sched¬ 
ule,  Intervenor’s  “basic  proposal  indicates”  that  it  is  pre¬ 
pared  to  render  a  “meritorious  program  service.”  (App. 
270-1.)  In  short,  the  Commission  gave  no  consideration  to 
the  important  points  of  difference  between  the  applicants’ 
program  plans  and  proposals  except  to  make  a  misleading 
understatement  about  the  superiority  of  Appellant’s  pro¬ 
visions  for  public  service  programs  and  to  attempt  to  over¬ 
come  Appellant’s  superiority  in  that  respect  by  reliance 
upon  an  alleged  assurance  of  Intervenor’s  largest  stock¬ 
holder  in  behalf  of  himself  and  the  other  stockholders  to 
render  a  “meritorious  program  service.” 

Appellant’s  exceptions,  among  other  things,  stressed 
the  failure  of  the  Commission  to  make  comparative  find¬ 
ings  upon  the  material  points  of  difference  between  the  ap¬ 
plicants  ’  program  plans  and  proposals  as  established  by  the 
basic  findings,  and  that  the  alleged  assurance  of  Inter¬ 
venor’s  largest  stockholder  rested  not  only  upon  incom¬ 
petent  testimony  but  upon  testimony  which  had  been  given 
at  tfie  first  hearing,  which  only  nine  of  Intervenor’s  twenty- 
five  stockholders  and  four  of  its  eleven  directors  had  been 
such  stockholders  or  directors,  and  which  related  to  an  en¬ 
tirely  different  and  superseded  program  proposal,  and  that 
such  stockholder  had  declined  to  testify  at  the  second  hear¬ 
ing  on  the  program  policies  now  proposed  by  Intervenor. 
(App.  311-2,  R.  1261-2;  SH  Bf.  3-4,  17.)  Prior  to  the  final 
decision  Appellant  had  discovered,  and  brought  to  the  at¬ 
tention  of  the  Commission,  that  Mr.  Seltzer  was  no  longer 
connected  with  the  Intervenor. 

Nevertheless,  the  Commission  again  refused  to  make 
any  comparative  findings  upon  the  material  differences  be¬ 
tween  the  applicants’  program  plans  and  proposals.  In¬ 
stead,  in  a  labored  revision  of  its  Conclusion  6  (App.  384-5) 
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the  Commission  concluded  that  both  applicants  proposed 
“a  meritorious  program  service”;  that  while  Appellant’s 
program  plans  and  proposals  were  “further  advanced  and 
better  prepared”  and  “its  program  schedule  indicated 
that  larger  periods  of  time  had  been  allocated  to  certain 
types  of  public  service  programs,”  neither  applicant  had 
demonstrated  that  its  “over-all  program  service,  as  out¬ 
lined  in  its  program  schedules”  was  superior;  that  in  any 
event  the  superior  “program  exhibits  and  testimony”  of 
Appellant  did  not  “outweigh  the  factors  outlined  above” 
(referring  to  local  residence,  alleged  owner-management 
and  media  of  mass  communications) ;  and  that  the  fact  that 
Intervenor ’s  proposed  program  director  (“who  primarily 
prepared  and  presented  the  program  plans”  of  Intervenor, 
and  whose  connection  with  Intervenor  had  been  heavily  re¬ 
lied  upon  in  the  proposed  decision)  was  no  longer  connected 
with  Intervenor,  had  no  significance. 

Plainly,  the  Commission  was  determined  that  neither 
the  evidence  nor  its  basic  findings  should  interfere  with  its 
prfedetermined  decision.  Thus  even  the  grudging  and  mea¬ 
ger  concession  that  Appellant’s  program  plans  and  pro¬ 
posals  were  “further  advanced  and  better  prepared  than 
those  of”  Intervenor  was  seemingly  brushed  aside  upon 
the  unsupported  assumption  that  when  and  if  Intervenor 
should  ever  properly  prepare  program  plans  and  pro¬ 
posals,  it  would  do  better. 

Nothing  could  more  clearly  reflect  the  arbitrary  char¬ 
acter  of  the  Commission’s  decision  and  its  determination  to 
go  to  any  length  to  mould  the  evidence  and  even  its  basic 
findings  so  as  to  support  a  predetermined  conclusion. 

In  its  opening  brief  Appellant  has  briefly  summarized 
the  superiority  of  its  program  proposals  as  they  appear 
from  the  basic  findings.  Consequently,  Appellant  will  con¬ 
fine  its  reply  on  this  point  to  comments  upon  some  of  the 
arguments  which  Appellee  and  Intervenor  advance  in  an 
attempt  to  avoid  the  clear  superiority  of  Appellant’s  pro¬ 
gram  proposals. 
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First,  Appellee  seemingly  argues  that  if  each  compet¬ 
ing  applicant  proposes  “a  well-rounded  program  service” 
or  a  “meritorious  program  service”  then  the  Commission 
need  give  no  further  consideration,  or  at  least  no  weight, 
to  the  relative  merits  of  the  respective  program  proposals. 
(FCC  Bf.  8-10.)  Seemingly  Appellee  defines  a  “well- 
rounded  program  service”  or  a  “meritorious  program 
service”  as  one  which  does  not  omit  any  type  of  pro¬ 
gram  which  Appellee  deems  essential. 

Accordingly  the  Appellee  criticizes  as  unsound  Appel¬ 
lant’s  alleged  “statistical  approach”  in  evaluating  the 
superiority  of  its  program  plans.  (FCC  Bf.  9.)  In  the 
FCC  Blue  Book  entitled  “Public  Service  Responsibilities  of 
Broadcast  Licensees”  and  in  subsequent  supplements  there¬ 
to,  the  Commission  has  defined  the  different  categories  of 
programs  and  the  operating  policies  which  should  be  ob¬ 
served  by  a  licensee  in  the  public  interest.  Appellant  has 
evaluated  the  program  proposals  of  Appellant  and  Inter- 
venot  in  accordance  with  the  principles  so  stated. 

There  is  no  finding  or  contention  that  any  of  the  pro¬ 
grams  proposed  by  Appellant  for  any  type  or  category  of 
programs  (such  as  public  service  programs)  is  not  meri¬ 
torious  or  is  inferior  to  programs  proposed  by  Intervenor 
for  the  same  category.  In  that  situation  no  rational  rea¬ 
son  is  known  to  Appellant  or  stated  by  Appellee  why  the 
relative  merits  of  program  proposals  for  various  categories 
of  programs  cannot  be  fairly  measured  by  comparing  the 
number  of  minutes  or  percentage  of  time  which  each  appli¬ 
cant  will  devote  to  a  particular  type  of  programs  during  all 
or  any  segment  of  the  basic  broadcast  day.  This  attack 
by  Appellee  is  rendered  still  more  confusing  by  the  fol¬ 
lowing  facts. 

In  both  its  Proposed  and  Final  Decisions  in  the  first 
hearing  (adopted  or  released  respectively  on  September  4, 
1946  and  March  7,  1947),  the  Appellee  found  the  percent¬ 
ages  of  time  which  Intervenor  would  devote  to  various 
types  or  categories  of  programs.  In  its  Proposed  Decision 
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on  the  second  hearing  the  Appellee  made  a  similar  finding; 
and  in  its  Final  Decision  on  the  second  hearing  Appellee 
made  an  “independent  analysis”  of  the  Cleveland  Broad¬ 
casting  program  schedule  for  the  express  purpose  of  find¬ 
ing  the  number  of  minutes  and  percentages  of  time  which 
Intervenor  would  devote  to  various  categories  of  programs 
during  all  or  certain  segments  of  the  basic  broadcast  day. 
(App.  262-3,  377.)  Appellee  also  found  the  percentage  of 
broadcast  time  which  Appellant  would  devote  to  various 
categories  of  programs  during  all  or  certain  segments  of 
the  basic  broadcast  day  but  cavalierly  refused  to  find  the 
minutes  of  time  reflected  by  these  percentages  as  it  had  done 
in  the  case  of  Intervenor.*  (App.  350;  SH  Bf.  16,  f.n.) 

Appellant  also  states  in  substance  that  a  comparison 
of  proposed  program  schedules  for  a  “typical  week’s  oper¬ 
ation”  cannot  “demonstrate  conclusively”  the  superiority 
of  one  over  the  other.  (FCC  Bf.  9.)  While  both  the  evi¬ 
dence  and  basic  findings  do  conclusively  demonstrate  the 
superiority  of  Appellant’s  program  proposals,  Appellee 
egregiously  asserts  that  Appellant  must  establish  the 
superiority  of  its  program  proposals  by  an  even  greater 
degree  of  proof  than  would  be  necessary  to  sustain  a  con¬ 
viction  in  a  criminal  case. 

Appellee  observes  that  where  only  one  of  two  applicants 
proposes  to  make  positive  efforts  to  promote  programs 
upon  controversial  public  issues,  this  is  a  highly  significant, 
if  not  decisive  fact.  (FCC  Bf.  10.)  That  is  precisely  the 

*  In  the  Commission ’s  form  of  Application  for  Authority  to 
Construct  a  New  Broadcast  Station  (FCC  Form  301)  and  in  its 
form  of  Application  for  Renewal  of  Broadcast  Station  License 
(FCC  Form  303),  the  Commission  now  requires  the  applicant  to 
state  the  percentage  of  time  to  be  devoted  to  various  types  and 
classes  of  programs  during  a  proposed  typical  week  of  operation. 
The  purpose  of  requiring  this  information  is,  according  to  the 
Commission’s  forms,  “to  secure  quantitative  data  as  to  the 
proportion  of  time  (to  be)  devoted  to  the  various  classes  of 
programs.”  Apparently  the  Appellee  does  not  feel  that  quantita¬ 
tive  data  on  program  plans  is  of  as  little  importance  as  its  brief 
would  seem  to  imply. 
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situation  here.  As  Appellee  found,  the  Appellant  has  a 
code  of  instructions  (followed  in  the  operation  of  its  exist¬ 
ing  stations)  which  requires  its  station  managers  actively 
to  encourage  and  promote  sustaining  programs  upon  con¬ 
troversial  public  issues.  (App.  344;  SH  Ex.  30.)  Inter- 
venor  has  no  code  of  instructions  for  its  station  manager 
and  no  such  requirement  in  its  self-serving  declaration  of 
program  policies  which  were  not  and  never  had  been  in 
effect  anywhere.  (App.  365-6;  Cle.  Bf.  10.) 

In  an  effort  to  obscure  this  point  Appellee  sets  up  a 
very  transparent  straw  man  by  attributing  to  Appellant 
(through  the  process  of  lifting  a  sentence  in  Appellant’s 
brief  out  of  its  context)  a  contention  that  Intervenor  has 
provided  no  time  for  broadcasts  upon  controversial  public 
issues.  (FCC  Bf.  16;  SH  Bf.  7,  33.)  The  finding  quoted 
by  Appellee  (FCC  Bf.  16),  furnishes  no  support  for  a  claim, 
and  even  Appellee  makes  no  claim,  that  Intervenor  would 
actively  promote  broadcasts  on  controversial  public  issues 
but  bnly  that  Intervenor  would  donate  time  for  such  broad¬ 
casts  within  reasonable  limits,  wTould  sell  time  for  such 
broadcasts  and  -would  permit  them  to  be  sponsored.  In¬ 
deed,  Intervenor ’s  director  Lamb  testified  that  he  would 
restrict  the  expression  of  opinion  by  commentators  and 
that  Intervenor ’s  policy  of  “giving”  time  for  broadcasts 
on  Controversial  issues  does  “not  necessarily  mean  for 
free”  but  that  the  station  would  be  available  for  broad¬ 
casting  programs  on  “proper”  controversial  issues.  (App. 
115-6.) 

Appellee  attempts  to  make  a  virtue  of  Intervenor ’s 
willingness  to  commercialize  such  broadcasts  and  states 
that  Appellant  “apparently  will  not  do  so.”  The  generous 
time  allocated  by  Appellant  to  sustaining  broadcasts  on 
controversial  public  issues  obviously  makes  sale  of  time  for 
such  broadcasts  by  Appellant  unnecessary ;  and  it  was  the 
position  of  Appellant  that  many  public  service  programs 
could  not  properly  be  sponsored  either  under  its  own  prin- 
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ciples  or  under  those  laid  down  in  the  F.  C.  C.  Blue  Book. 
(App.  58.) 

Appellee  also  attacks  Appellant’s  statement  that  it  will 
spend  $2000  weekly  to  develop  local  live  talent  whereas 
Intervenor  will  spend  nothing  for  that  purpose.  (FCC  Bf. 
10,  f.n.  5.)  Appellee  states  that  Intervenor  proposes  to 
spend  $200  per  week  for  “live  talent  on  per  job  basis,” 
citing  App.  222,  146.  Intervenor ’s  sole  witness  upon  pro¬ 
gram  proposals  testified  that  Intervenor  would  spend  no 
money  for  local  organizations  w’hose  members  do  not  earn 
their  living  as  professional  entertainers.  (App.  167.)  The 
estimate  of  “$200  per  week  for  talent  on  a  per  job  basis” 
related  to  proposed  programs  which  would  require  pro¬ 
fessional  performers  other  than  those  on  the  station  staff 
(R.  1498)  and  does  not  relate  to  the  development  of  local 
live  talent.  However,  assuming  arguendo  that  Intervenor 
proposed  to  spend  $200  per  week  for  development  of  local 
live  talent,  the  Commission’s  finding  that  Appellant  will 
spend  $2000  weekly  for  the  development  of  local  live  talent 
(App.  349)  shows  that  this  criticism  of  Appellant  is  mere 
chaff.  Even  on  such  an  assumption  the  superiority  of  Ap¬ 
pellant’s  proposals  in  this  aspect  is  manifest. 

Although  necessarily  conceding  that  Appellant’s  pro¬ 
gram  plans  and  proposals  were  at  least  further  advanced 
and  better  prepared  than  those  of  Intervenor  (App.  384), 
Appellee  attacks  the  statement  at  page  6  of  Appellant’s 
brief  that  no  studies  or  arrangements,  comparable  to  those 
made  by  Appellant  and  therein  described,  had  been  made 
by  Intervenor  and  attributes  to  Appellant,  as  a  straw  man, 
a  contention  that  no  “studies  or  arrangements  had  been 
made  by  Intervenor.”  (FCC  Bf.  11.)  However,  an  exam¬ 
ination  of  the  citations  to  the  Appendix  shown  on  page  6  of 
Appellant’s  brief  will  abundantly  support  Appellant’s 
statement  that  no  comparable  studies  or  arrangements  had 
been  made  by  Intervenor. 

Appellee  attempts  to  avoid  the  great  superiority  of 
Appellant’s  program  proposals  for  public  service  programs 
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by  citing  Appellee’s  conclusion  that  “the  Scripps-Howard 
program  schedule  indicated  that  larger  periods  of  time 
had  been  allocated  to  certain  types  of  public  service  pro¬ 
grams  than  did  the  program  exhibit  presented  in  behalf  of” 
the  Intervenor.  (App.  384;  FCC  Bf.  10-11.)  In  ordinary 
understanding  the  quoted  words  would  imply,  and  were  in¬ 
tended  to  imply,  that  the  only  difference  between  appli¬ 
cants  in  this  important  respect  was  in  the  apportion¬ 
ment  of  time  among  particular  types  of  public  service 
programs.  In  fact,  Appellant  will  devote  a  great  deal  more 
time  to  public  service  programs,  particularly  during  the 
prim6  listening  hours,  than  will  Intervenor.  (SH  Br.  6-7.) 
Manifestly  this  is  the  important  fact  which  the  Commission, 
both  in  its  decision  and  brief,  vainly  seeks  to  avoid. 

The  Commission  made  no  findings  with  respect  to  the 
time  either  applicant  would  devote  to  particular  kinds  of 
public  service  programs.  However,  Appellee  now  states 
that  Intervenor ’s  program  schedule  allocated  more  time  to 
agricultural  and  educational  programs  and  to  music  than 
did  Appellant’s,  but  disclaims  any  contention  that  these 
differences,  if  they  exist,  have  any  importance.  (FCC  Bf. 
13  and  f.n.  8.)  However,  any  conclusion  that  the  Intervenor 
allocated  more  time  to  agricultural  programs  in  industrial 
Cleveland  rests  almost  wholly,  and  to  educational  programs 
rests  wholly,  upon  the  circumstance  that  Appellee  found 
that  portions  of  three  of  Intervenor ’s  programs  should  be 
allocated  partly  to  agriculture  or  education  upon  the  fol¬ 
lowing  conjectural  speculation: 

“The  applicant  may  well  be  planning  to  intersperse 
these  programs,  respectively,  with  announcements  or 
brief  discussions  relating  to  agriculture,  education  and 
cosmopolitan  groups,  even  though  they  were  not  specifi¬ 
cally  described  in  Exhibit  No.  58  or  the  testimony.” 
(App.  372.) 

Appellee  criticises  Appellant  for  classifying  programs 
in  accordance  with  principles  which  the  Commission  had 
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announced  prior  to  the  second  hearing.  In  fact  the  classi¬ 
fication  of  Appellant’s  program  shown  in  Appellant’s  brief 
is  taken  solely  and  wholly  from  the  Commission’s  basic 
findings  which  the  Appellee  here,  as  elsewhere  in  its  brief, 
apparently  seeks  to  disavow.  Moreover,  the  basis  of  this 
criticism  is  not  that  the  principles  announced  by  the  Com¬ 
mission  are  erroneous,  but  that  the  date  fixed  by  the  Com¬ 
mission  after  which  all  applicants  and  licensees  would  be 
required  to  follow  such  principles,  was  somewhat  after  the 
close  of  the  hearings  but  long  prior  to  the  adoption  of  the 
proposed  decision.  (FCC  Bf.  13,  end  of  f.n.  7.)  Appellant 
assumed,  and  assumes,  that  the  Commission  laid  down  what 
it  deemed  to  be  correct  principles  for  classifying  programs. 
There  is  no  apparent  reason  for  the  Commission’s  refusing 
to  apply  those  principles  in  its  independent  analysis  of 
Intervenor’s  program  except  that  their  application  would 
have  been  disadvantageous  to  Intervenor. 

Appellee  undertakes  to  overcome  the  superiority  of 
Appellant  in  sports  programs  by  pointing  out  that  Appel¬ 
lant’s  average  typical  weekly  program  schedule  made  pro¬ 
vision  for  seasonal  sports  (as  was  of  course  necessary  to 
make  the  program  schedule  fairly  representative  of  aver¬ 
age  operations  throughout  a  year),  whereas  Intervenor’s 
did  not.  (FCC  Bf.  14.)  If  in  fact  the  Intervenor  had 
planned  and  made  arrangements  to  broadcast  seasonal 
sports,  it  should  have  provided  an  average  amount  of  time 
for  such  broadcasts  on  its  typical  weekly  program  schedule 
in  order  to  reflect  average  annual  operations.  However, 
if  Intervenor  had  done  so,  this  would  have  reduced  the  time 
shown  by  Intervenor  for,  and  would  have  increased  its  in¬ 
feriority  in,  other  program  categories.  Instead,  Intervenor 
merely  made  a  casual  reference  to  seasonal  sport  programs 
outside  of  its  scheduled  programs — either  as  an  after¬ 
thought  or  in  an  effort  to  obtain  credit  for  using  the  same 
time  both  for  seasonal  sports  and  for  programs  in  other 
categories. 
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Appellee  omits  to  mention  that  Appellant  had  appro¬ 
priated  $100,000  to  purchase  rights  to  broadcast  amateur 
and  professional  sports,  whereas  Intervenor  had  made  no 
such  provision.  (SH  Bf.  9.) 

Notwithstanding  the  importance  which  the  Chairman 
of  the  Commission  has  attached  to  news  broadcasts  (SH 
Bf.  33-4),  Appellee  undertakes  to  minimize  the  great  su¬ 
periority  of  Appellant  in  news  sources  and  news  broad¬ 
casts  by  a  mixture  of  omission  and  unsupported  assertions. 
(FCC  Bf.  12,  f.n.  6.)  Appellee  states  that  Intervenor ’s 
news  sources,  in  addition  to  International  News  Service, 
consists  of  a  special  news  staff  of  nine  persons  although 
the  staff  in  fact  consists  of  four  reporters,  four  news  editors 
and  a  secretary.  (App.  222.)  It  omits  to  state  that  Appel¬ 
lant’s  news  sources  include  not  only  United  Press  Service 
and  ^  station  news  staff  of  thirteen  persons  (of  which  ten 
are  reporters)  plus  a  weekly  allowance  of  $150  for  part- 
time  Suburban  reporters,  but  also  the  Scripps-Howard  Ohio 
Stat^  Wire  Service  with  hundreds  of  correspondents  and 
all  local  news  collected  by  the  large  staff  of  The  Cleveland 
Press.  (SHBf.  7-8.) 

Appellee  makes  the  unsupported  and  unsupportable 
assertion  that  the  more  numerous  and  extensive  news 
broadcasts  of  the  Appellant  constitute  a  “rigid  schedule”, 
whereas  the  more  limited  and  inferior  news  broadcasts  of 
the  Intervenor  in  some  unexplained  way  constitute  a  “flexi¬ 
ble”  and  diversified  schedule.  This  appears  to  be  a  very 
labored  but  unsuccessful  attempt  to  obscure  the  failure  of 
the  Commission  to  give  any  weight  to  the  superiority  of 
Appellant  in  this  respect.* 

*  Intervenor *s  brief  is  largely  devoted  to  a  disingenuous  at¬ 
tempt  to  create  an  impression  that  Intervenor ’s  program  pro¬ 
posals  were  equal  to  those  of  Appellant.  To  this  end  Intervenor, 
in  its  purported  “analysis,”  makes  a  new  and  arbitrary  classifica¬ 
tion  of  programs  in  different  categories  which  are  wholly  unsup- 

(Continued  an  following  page) 
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IV. 

THE  SUPERIORITY  OP  THE  OPERATING  POLICIES 

OP  APPELLANT. 

The  basic  findings  establish  that  Appellant’s  Board 
of  Directors  has  adopted  definite  operating  policies  which 
reserve  not  less  than  30  per  cent  of  Appellant’s  broadcast¬ 
ing  time  during  all  segments  of  the  broadcast  day  for  sus¬ 
taining  public  service  programs  and  limiting  the  number 
of  commercial  spot  announcements.  (SH  Bf.  9.)  Appellee 
attempts  to  avoid  the  fact  that  Intervenor  had  adopted  no 
such  policies  by  asserting  that  the  Intervenor  had  not 
“crystallized”  or  had  not  “formalized”  its  operating  poli¬ 
cies  to  this  extent.  (FCC  Bf.  15.) 

The  only  witness  who  testified  on  behalf  of  Intervenor 
with  respect  to  operating  policies  stated  expressly  that 
Intervenor ’s  Board  of  Directors  had  adopted  no  policy 
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ported  by  the  findings  and  contrary  to  the  classification  made  by 
the  Commission,  cites  the  same  programs  of  Intervenor  under  two 
or  more  classification  headings,  pads  its  own  alleged  program 
sources  under  the  heading  “Other  Program  Sources  and  Assist¬ 
ance”  both  by  repeating  program  sources  already  listed  in  its  al¬ 
leged  descriptions  of  Intervenor ’s  programs  in  each  category  and 
by  listing  the  same  sources  in  two  or  more  categories,  omits  many 
(indeed  most)  of  Appellant’s  program  sources  which  include  not 
only  those  described  in  Appellant’s  program  schedule  and  its 
supporting  testimony  but  also  many  additional  program  sources 
for  which  arrangement  had  been  made  (App.  280-4,  317-8,  345-9; 
SH  Exs.  33,  36)  and  repeatedly  misquotes  and/or  emasculates 
basic  findings. 

Manifestly,  these  manipulations  can  not  be  pointed  out  in  de¬ 
tail  within  any  permissible  compass.  Illustratively,  the  Inter¬ 
venor  quotes  exactly  and  in  full  approximately  55  words  which 
the  Commission  devoted  in  its  findings  to  a  description  of  Inter¬ 
venor  ’s  relatively  meager  provision  for  news  sources  and  news 
casts.  (App.  367.)  The  Commission’s  finding,  although  incom¬ 
plete  on  this  point,  devotes  approximately  380  words  to  a  de¬ 
scription  of  the  extensive  provision  which  Appellant  has  made  for 
news  sources  and  news  casts.  (App.  345-6.)  Although  stating 
that  it  is  setting  out  “the  findings  made  by  the  Commission”  (Cle. 
Bf.  13),  the  Intervenor  in  fact  devotes  only  about  120  words  to  an 
altered,  emasculated  and  inaccurate  version  of  the  Commission’s 
findings  on  this  point.  (Cle.  Bf.  30-1.) 
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with  respect  to  reservation  of  sustaining  time,  limit¬ 
ing  commercial  spot  announcements  or  network  af¬ 
filiation.  (App.  170-1,  173,  192.)  Appellee  seeks  to 
avoid  these  clear  admissions  by  reference  to  personal 
opinions  expressed  by  the  witness  Seltzer  (who  twice 
testified  falsely  that  he  had  no  unsatisfied  judgments  out¬ 
standing  against  him)  in  an  effort  to  avoid  the  full  effect  of 
his  admissions.  (FCC  Bf.  15.)  It  is  interesting  to  note  that 
Appellee  brushes  aside  a  statement  of  this  witness  that 
Intervenor  might  consider  network  affiliation  if  one  became 
available  (App.  173)  with  the  statement  that  this  “was 
merely  an  expression  of  the  personal  opinion  of  the  pro¬ 
posed  program  director.”  (FCC  Bf.  16.) 

In  fact  the  Commission  not  only  failed  to  make  any 
comparative  findings  with  respect  to  operating  policies, 
but  also  completely  disregarded  them  in  its  conclusions. 
(App.  380-7.)  In  an  apparent  effort  to  obscure  this  fact 
and  also  to  reduce  the  number  of  points  of  difference  in 
which  Appellant  is  clearly  superior,  the  Appellee  has 
lumped  together  “program  plans”  and  “operating  poli¬ 
cies”  in  its  listing  of  points  of  difference  between  Appellant 
and  Intervenor  and  in  its  argument.  (FCC  Bf.  6,  8-17.)  In 
its  argument  Appellee  states  that  the  Commission’s  “find- 
ings^  based  upon  the  record  before  it,  clearly  support  its 
conclusion  that  neither  applicant  had  demonstrated  that 
its  overall  program  service,  as  outlined  in  its  program 
schedules  and  operating  policies ,  would  better  serve  the 
public  interest.”  (FCC  Bf.  17.)  The  foregoing  language 
is  substantially  quoted  from  Conclusion  6  of  the  decision 
(App.  384)  except  that  the  words  “and  operating  policies” 
do  not  appear  in  that  conclusion  or  anywhere  else  in  the 
conclusions  of  the  Commission. 
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V. 

APPELLEE’S  ARGUMENTS  WITH  RESPECT  TO  LOCAL 
RESIDENCE,  OWNER-MANAGEMENT  AND  MEDIA  OF 
MASS  COMMUNICATIONS.  (FCC  Bf.  17-26.) 

Appellant  has,  we  believe,  adequately  covered  the 
factors  of  local  residence  and  owner-management  in 
its  opening  brief.  (SH  Bf.  10-11,  37-46.)  Appellee 
does  not  meet  the  propositions  that  local  residence 
and  owner-management  can  never  be  relevant  except  as  a 
tenuous  basis  for  an  inference  that  an  applicant ’s  proposals 
are  more  likely  to  be  carried  out  in  the  day-to-day  opera¬ 
tion  of  the  station;  that  neither  can  provide  any  basis  for 
speculation  or  conjecture  that  an  applicant  will  furnish  a 
better  broadcasting  service  than  he  proposes  to  provide; 
that  in  any  event  no  weight  can  be  given  to  local  residence 
or  alleged  owner-management  unless  it  appears  that  stock¬ 
holders  who  own  sufficient  stock  to  enable  them  to  control 
operating  policies,  will  participate  in  the  day-to-day  opera¬ 
tion  of  the  station;  and  that  testimony  by  stockholders  that 
they  will  participate  in  the  day-to-day  operation  of  the 
station  without  retiring  from  business  and  professional 
occupations  by  which  they  earn  their  living  and  wdiich  have 
theretofore  taken  up  all  of  their  time,  can  be  given  no 
weight.  (SH  Bf.  39-40.) 

Appellee  impliedly  concedes  that  no  weight  can  be 
given  to  these  factors  unless  stockholders  having  a  con¬ 
trolling  interest  will  participate  in  the  day-to-day  operation 
of  the  station.  Accordingly  Appellee  argues  that  Miller 
and  several  other  stockholders  of  Intervenor  will  devote 
substantial  time  to  the  operation  (presumably  the  day-to- 
day  operation)  of  the  proposed  station.  (FCC  Bf.  21.) 

Appellee  states  that  Miller  will  devote  at  least  half  of 
his  time  to  the  day-to-day  operation  of  the  station.  Miller 
testified  that  he  is  the  head  of  a  large  law  firm,  that  he 
earns  at  least  $75,000  a  year  in  the  practice  of  law,  that 
he  would  not  permit  anything  to  interfere  with  the  dis- 
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charge  of  his  professional  obligations  to  his  clients,  and  that 
he  has  no  intention  of  retiring  from  the  practice  of  law. 
(Ap]i.  100;  R.  1252;  Cle.  Ex.  23.)  Under  these  circum¬ 
stances  to  find  that  Mr.  Miller  will  devote  half  of  his  time  to 
the  day-to-day  operation  of  the  proposed  station  is  not  in 
accord  with  prior  Commission  decisions  (SH  Bf.  39-40),  is 
not  a  rational  inference  from  the  evidence  and  is  in  fact  in¬ 
credible. 

Mr.  Lamb  testified  that  he  is  the  resident  managing 
partner  of  a  very  large  firm  of  brokers,  that  his  yearly  in¬ 
come  was  $104,000  for  1945  and  $79,800  in  1946,  that  he 
does  not  intend  to  retire  from  business  and  that  he  would 
not  expect  to  “have  any  active  part  in  the  day-to-day  opera¬ 
tion  of  the  radio  station.’ ’  (App.  107-8,  113.) 

Mr.  McLaughlin,  an  associate  in  Mr.  Miller’s  law  firm, 
testified  that  he  will  give  wdiatever  time  is  necessary  to  his 
position  as  Assistant  Secretary-Treasurer  provided  Mr. 
Miller  will  permit  him  to  do  so ;  that  he  is  very  active,  and 
sometimes  too  active,  in  the  practice  of  law;  and  that  he 
does  not  intend  to  retire  from  practice.  (App.  184-5.) 

Mr.  Johnston  testified  that  he  was  the  Grand  Chief  En¬ 
gineer  of  the  Brotherhood  of  Locomotive  Engineers,  Presi¬ 
dent  of  a  large  insurance  company  of  the  Brotherhood  and 
of  a  Building  Association  which  owns  two  large  office  build¬ 
ings  and  an  apartment  hotel  in  Cleveland,  that  he  was  not 
retiring  from  his  positions  and  that  in  substance  he  would 
“participate  in  the  deliberations  of  the  Board  of  Direc¬ 
tors.”  (App.  88-9;  R.  1147-8.)  Incidentally  he  testified 
that  he  had  been  a  director  since  1941  although  in  fact  he 
had  not  been  elected  a  director  until  October  16,  1947,  six 
days  before  the  opening  of  the  hearing.  (R.  1149,  1163, 
1106;  Cle.  Ex.  43.) 

Mr.  Matia  testified  that  he  was  Chairman  of  the  County 
Board  of  Elections  (a  salaried  office),  a  representative, 
counsel  and  member  of  the  Consulate  of  the  Republic  of 
Poland  and  actively  engaged  in  the  practice  of  law ;  that  he 
did  not  intend  to  give  up  any  of  these  positions  or  occupa- 
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tions  and  that  he  would  attend  the  meetings  of  the  Board 
and  “try  to  give  at  least  one  or  two  hours  a  day  of  my  time, 
if  I  could,’ ’  in  order  to  help  out  on  nationality  programs. 
(App.  103-5,  R.  1273.) 

Mr.  Bulkley  thinks  his  activities  would  permit  him  to  at¬ 
tend  meetings  of  the  Board  of  Directors.  (App.  117.)  Mr. 
Carey  is  Collector  of  Internal  Revenue  for  one  of  the  largest 
Districts  in  the  country  and  merely  testified  that  he  would 
give  such  time  as  might  be  required  of  a  stockholder  and 
director  (App.  118,  R.  1364).  Mr.  Duffy,  who  is  a  practicing 
lawyer,  did  not  testify  that  he  would  participate  in  the  day- 
to-day  operation  of  the  station.  (App.  119-20,  360.) 

Manifestly,  a  finding  that  any  of  the  foregoing  stock¬ 
holders  would  participate  actively  in  the  day-to-day  opera¬ 
tion  of  the  station  is  either  wholly  unsupported  by  any  evi¬ 
dence  or  is  not  a  rational  inference  from  the  evidence. 

Both  Appellee  and  Intervenor  seek  to  make  much  of 
the  fact  that  Mr.  Miller  was  Mayor  of  Cleveland  for  one 
term  in  1932-3  and  that  several  other  stockholders  of  In¬ 
tervenor  held  city  offices  under  appointment  by  Mr.  Miller 
during  his  term.  Frequently  these  references  are  so  worded 
as  to  state  or  imply  that  these  stockholders  still  hold  such 
offices.  Thus,  Appellee  quotes  its  conclusion  that  “several 
(of  Intervenor ’s  stockholders)  are  still  serving  in  respon¬ 
sible  positions  in  the  city  government  of  Cleveland”  (FCC 
Bf.  18).  In  fact  Mr.  David  is  the  only  stockholder  who  holds 
any  position  in  the  city  government  and  neither  Mr.  Miller, 
who  was  defeated  for  reelection  as  Mayor  in  1933  and  in 
1935  (App.  98),  nor  any  of  such  stockholders  except  David 
has  held  any  city  office  since  1933,  some  15  years  before  the 
hearing. 

Appellee’s  arguments  with  respect  to  diversity  of 
ownership  of  the  media  of  mass  communication  are,  we 
think,  fully  refuted  by  Appellant’s  opening  brief  (SH  Bf. 
40-4).  We  shall,  therefore,  confine  our  reply  to  noting 
some  of  the  errors  in  Appellee’s  arguments.  Appellant 
will  have  the  benefit  of  all  of  the  local  news  collected  by  the 
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large  staff  of  The  Cleveland  Press.  However,  this  is  over 
and  above  the  news  which  will  be  collected  by  Appellant’s 
news  staff  which  is  substantially  larger  than  Intervenors. 
Contrary  to  implications  in  Appellee’s  argument,  the  staff 
of  The  Cleveland  Press  will  have  nothing  to  do  with  the 
selection  of  news  for  news-casts  by  Appellant’s  station.  (R. 
907,  1046-7.)  No  rational  inference  from  any  evidence  in 
the  record  would  support  a  conclusion  that  the  Intervenor’s 
news'  staff  would  provide  a  larger,  or  as  large,  an  additional 
news  source  in  Cleveland  as  would  the  substantially  larger 
news  staff  of  Appellant. 

Appellee  refers  to  the  exercise  of  editorial  judgment 
in  the  selection  of  news.  In  so  far  as  the  contents  of  news¬ 
casts  may  properly  be  determined  by  editorial  judgment, 
there  is  no  basis  whatsoever  for  an  assumption  that  the  edi¬ 
torial  judgment  of  Appellant’s  general  manager,  who  has 
had  experience  as  a  managing  editor  of  newspapers, 
would  not  be  at  least  as  good  as  that  of  the  proposed  general 
manager  of  Intervenor.  (App.  341,  R.  824.)  With  much 
more  extensive  news  sources  and  with  more  extensive  news¬ 
casts,  the  manager  of  Appellant’s  station  would  have  a 
much  greater  opportunity  both  to  exercise,  and  to  give  the 
public  the  benefit  of,  intelligent  editorial  judgment. 

No  language  can  obscure  the  fact  that  the  Appellee  is  in 
fact  asserting  a  right,  flexible  in  the  sense  that  it  would  be 
a  handy  tool  for  arbitrary  action,  to  disqualify  newspapers 
as  licensees  even  though  the  result  is  to  deny  the  community 
the  best  broadcasting  service  available  and  the  benefit  of 
infinitely  superior  news  sources.  If  such  a  policy  is  to  be 
adopted,  it  must  be  adopted  by  the  Congress  and  not  through 
the  usurpation  of  powrer  by  the  Commission.  Significantly 
in  quoting  FCC  Public  Notice,  9  Fed.  Reg.  702  (1944)  (FCC 
Bf.  22,  f.n.  13),  with  respect  to  the  Commission’s  hear¬ 
ing  on  newspaper  ownership  of  radio  stations,  the  Appellees 
set  forth  the  Notice  in  full  except  for  the  introductory 
paragraph  and  the  following : 


“A  summary  of  the  evidence  in  the  proceeding  is 
being  forwarded  to  the  appropriate  committees  of  the 
Senate  and  House  of  Representatives  in  order  to  in¬ 
form  them  of  the  facts  developed  by  the  investigation 
and  for  any  consideration  which  they  may  desire  to 
give  the  matter.” 


VI. 

APPELLEE’S  CONTENTIONS  THAT  THE  COMMISSION 
MADE,  AND  BASED  ITS  DECISION  UPON  A  COMPOSITE 
CONSIDERATION  OF,  PROPER  COMPARATIVE  FINDINGS 
AS  TO  THE  RELEVANT  POINTS  OF  DIFFERENCE  URGED 
BY  THE  PARTIES,  ARE  UNTENABLE  IN  FACT  AND  IN 

LAW. 

Comparative  or  ultimate  findings  upon  every  relevant 
point  of  difference  urged  by  the  parties  is  an  indispensable 
prerequisite  to  a  composite  consideration  of  points  of  differ¬ 
ence  in  favor  of,  and  against,  each  applicant.  The  Commis¬ 
sion  must  make  a  comparative  or  ultimate  finding  with  re¬ 
spect  to  each  point  of  difference  in  which  the  superiority, 
if  any,  of  one  applicant  over  another,  is  specifically  found 
and  evaluated.  The  making  of  separate  and  unrelated 
basic  findings  for  each  applicant  with  respect  to  the  subject 
matter  of  a  point  of  difference  is  not  enough.  Nor  may  the 
duty  to  make  such  comparative  findings  be  avoided  and 
their  purpose  or  efficacy  be  destroyed  by  intermingling 
references  to  points  of  difference  in  the  conclusion  or  deci¬ 
sion  of  the  Commission.  The  latter  course  not  only  fails  to 
comply  with  this  requirement  but  it  is  a  “flexible”  tool 
for  arbitrary  action.  Thus,  the  failure  of  the  Commission 
to  grant  or  refuse  Appellant’s  requested  comparative  find¬ 
ings  upon  the  points  of  difference  between  the  applicants 
was  the  only  way  in  which  the  Commission  could  even 
colorably  attempt  to  support  the  decision  which  it  was  ap¬ 
parently  determined  to  make. 

The  Commission  plainly  did  not  base  its  decision  upon 
a  composite  consideration  of  the  points  of  difference  urged 
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by  Appellant  even  as  established  by  the  basic  findings 
without  benefit  of  comparative  findings.  Instead,  the  Com¬ 
mission  disregarded  many  vital  points  of  difference  in 
which  Appellant  is  clearly  superior;  understated  and  gave 
only  grudging  consideration  to  Appellant’s  superiority  on 
other  points  of  difference;  and  undertook  to  eliminate  each 
point  of  Appellant’s  superiority  which  was  given  any  con¬ 
sideration  by  purporting  to  weigh  it  separately  against  the 
assumed  collective  weight  of  the  three  extraneous  factors 
with  respect  to  which  the  Commission  had  found  Intervenor 
to  be  superior.  (SH.  Bf.  13-18.) 

The  Commission  did  not  even  pretend  to  give  any  con¬ 
sideration  to  any  of  the  points  of  Appellant’s  superiority 
except  those  to  which  it  made  an  incomplete  or  under¬ 
stated  reference  in  its  Conclusions  6,  7  and  8.  In  these 
Conclusions,  it  respectively  disposed  of  such  incomplete 
and  understated  points  of  Appellant’s  superiority  by  stat¬ 
ing  that  the  point  allegedly  considered  in  Conclusion  6  did 
not  “outweigh  the  other  factors  outlined  above”;  the  point 
purportedly  considered  in  Conclusion  7  was  “outweighed 
by  other  factors  discussed  herein”;  and  the  point  allegedly 
considered  in  Conclusion  8  was  “outweighed  by  other  con¬ 
siderations,  discussed  herein.  ”  (App.  384-6.)  At  no  point 
even  in  its  Conclusions  did  the  Commission  purport  to 
weigh  any  other  factors  of  Appellant’s  superiority  or  to 
weigh  the  foregoing  factors  of  Appellant’s  superiority  in 
any  other  way.  Appellee’s  contention  that  the  foregoing 
language  did  not  mean  that  each  of  the  points  of  Appel¬ 
lant’s  superiority  allegedly  being  considered  in  Conclu¬ 
sions  6,  7  and  8  “was  weighed  separately  against  all”  of 
Intervenor ’s  alleged  points  of  superiority  (FCC  Bf.  33,  f.n. 
19)  rests  wholly  upon  bald  assertion  and  would  render 
meaningless  the  foregoing  language  used  by  the  Com¬ 
mission  in  its  conclusions. 

Appellee  concedes  that  an  examination  not  only  of  the 
existence  but  of  the  degree  of  differences  between  appli- 
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cants  with  respect  to  each  point  of  difference  is  an  indis¬ 
pensable  prerequisite  to  a  composite  consideration  of  all 
relevant  points  of  difference.  (FCC  Bf.  31.)  Appellee  thus 
concedes  its  error  in  refusing  to  make  or  deny  the  com¬ 
parative  findings  requested  by  Appellant.  Moreover  while, 
for  illustration,  “program  plans  and  proposals”  are  de¬ 
scribed  as  one  point  of  difference,  a  proper  comparison  of 
“program  plans  and  proposals”  includes  comparative  find¬ 
ings  upon  all  the  points  of  difference  urged  by  either  party 
with  respect  to  significant  features  of  the  respective  pro¬ 
gram  proposals.  This  is  true  not  only  because  only  in  that 
way  can  a  comparative  over-all  evaluation  of  the  respective 
“program  plans  and  proposals”  be  made  but  also  because 
in  some  cases,  as  Appellee  concedes  (FCC  Bf.  10),  a  single 
feature  of  the  program  plans  and  proposals  may  be  de¬ 
cisive.* 

Here  it  is  clear  that  the  Commission  not  only  made  no 
comparative  findings  with  respect  to,  but  wholly  disre¬ 
garded,  the  important  and  controlling  points  of  difference 
between  the  program  plans  and  proposals  of  the  applicants, 
such  as  their  respective  provisions  for  sustaining  public 
service  programs,  for  actively  promoting  sustaining  pro¬ 
grams  on  controversial  public  issues,  for  news  sources  and 
news  casts,  for  broadcasts  of  amateur  and  professional 
sports,  for  development  of  local  live  time,  and  for  live 
programs.** 

•It  should  be  noted  that,  contrary  to  Appellee’s  assertion 
that  neither  applicant  “had  a  proven  record  of  broadcast  serv¬ 
ice”  (FCC  Bf.  33),  Appellant  had  operated  broadcasting  stations 
for  over  10  years  as  a  Licensee  of  the  Commission. 

••  Appellee ’s  assertion  that  Intervenor  would  devote  more 
time  to  the  broadcast  of  music  can  only  be  based  upon  a  comparison 
between  the  proposed  program  schedule  of  Intervenor  during 
the  basic  weekly  broadcast  hours  from  6:00  a.  m.  to  1:00  a.  m. 
with  Appellant’s  proposed  program  schedule  only  for  the  hours 
from  6:00  a.  m.  to  12:00  Midnight.  A  comparison  based  upon 
comparable  hours  of  operation  would  show  that  Intervenor  would 

(Continued  on  following  page) 
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Appellee  seeks  to  avoid  the  effect  of  Appellant’s  great 
superiority  in  all  these  important  points  of  difference  with 
respect  to  program  plans  and  proposals  by  repeatedly 
characterizing  all  comparisons  showing  Appellant’s  supe¬ 
riority  in  these  important  features  of  “program  plans  and 
proposals”  (based  directly  upon  facts  found  in  the  Commis¬ 
sion’s  own  basic  findings)  as  “a  mechanical  posting  of 
predetermined  values  on  a  scoresheet”  or  as  “a  statisti¬ 
cal  minute-counting  approach”  (e.g.  See  FCC  Bf.  31,  35). 

Just  what  is  erroneous  in  comparing  the  extent  and 
quality  of  the  applicants’  respective  news  sources  and  news¬ 
casts  by  comparing  the  number,  scope  and  quality  of 
their  news  sources  and  the  relative  extent  of  their  news 
programs  is  not  explained.  Nor  is  it  explained  why  the 
relative  provisions  of  the  applicants  for  sustaining  public 
service  programs  during  the  basic  broadcast  day  and  dur¬ 
ing  the  prime  listening  hours  cannot  be  based  upon  the 
relative  amounts  of  broadcasting  time  which  each  will 
devote  to  such  programs  when  the  Commission  asserts  that 
there  is  no  difference  in  the  qualities  or  merits  of  the 
public  service  programs  proposed  by  both  parties.  Or 
why  a  statement  that,  as  found  by  the  Commission,  Ap¬ 
pellant  has  appropriated  $100,000  to  purchase  broadcasting 
rights  for  amateur  and  professional  sports  programs 
whereas  Intervenor  has  made  no  such  provision,  or  that 
Appellant  has  provided  $2000  weekly  for  the  development 
of  local  live  talent  whereas  Intervenor  has  either  provided 
nothing  (or  not  more  than  $200  per  week  for  that  purpose 
as  Appellee  now  claims  but  as  the  Commission  did  not 
find  and  Intervenor  did  not  testify)  is  to  be  condemned  as 
a  “statistical  approach.” 

i  (Continued  from  preceding  page) 

not  broadcast  more  music  than  Appellee.  In  this  connection  it 
should  be  noted  that  only  31%  of  Intervenor ’s  program  would 
consist  of  live  programs  and  the  balance  would  be  devoted 
largely  to  playing  records.  (App.  377.) 
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In  short,  Appellee  in  effect  contends  that,  no  matter 
how  definite  may  be  the  facts  in  the  basic  findings  of  the 
Commission,  no  concrete  comparisons  can  be  made  upon 
points  of  difference  between  applicants  so  as  to  be  intel¬ 
ligible  to  a  court  or  to  anyone  else  except  to  persons  de¬ 
clared  by  legislative  fiat  to  be  a  group  of  “experts  informed 
by  experience.  ’ ’  In  other  words,  the  Commission  in  ef¬ 
fect  says  that  the  drawing  of  rational  inferences  from  basic 
findings  in  order  to  make  comparative  findings  and  the 
drawing  of  rational  conclusions  from  such  comparative 
findings  (had  any  been  made)  is  a  “mystery  or  art”  known 
only  to  the  Commission.  “We  speak  the  wisdom  of  God  in 
a  mystery ”  (I  Cor.  ii,  7). 

Respectfully  submitted, 
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George  S.  Smith, 
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